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TOXICS SUBSTANCES CONTROL ACT - Evidence  

1. Documents and  s t a t e m e n t s  made i n  t h e  c o n t e x t  o f  s e t t l e m e n t  a r e  n o t  

a d m i s s i b l e  i n  a n  a d m i n i s t r a t i v e  h e a r i n g  a n d ,  h a v i n g  been e x c l u d e d  from 

a d m i s s i b i l i t y  a t  s u b j e c t  h e a r i n g ,  a n y  r e f e r e n c e  t h e r e t o  i n  a p o s t - h e a r i n g  

s u b m i s s i o n  w i l l  b e  d i s r e g a r d e d  (40 C.F.R. 2 2 . 2 2 ) .  

TOXICS SUBSTANCES CONTROL ACT - Evidence  

2. Tes t imony  and  e x h i b i t s  which were n o t  o f f e r e d  a t  s u b j e c t  h e a r i n g ,  and 

a r e ,  t h e r e f o r e ,  n o t  i n c l u d e d  i n  t h e  r e c o r d ,  s h o u l d  n o t  be r e f e r r e d  t o  i n  a 

p o s t - h e a r i n g  s u b m i s s i o n .  R e f e r e n c e  t o  s u c h  t e s t i m o n y  and e x h i b i f s  i n  Respond- 

e n t ' s  p o s t - h e a r i n g  s u b m i s s i o n  was p r o p e r l y  d i s r e g a r d e d .  

TOXICS SUBSTANCES CONTROL ACT 

3 .  Where t h e  f a c i l i t y  u sed  f o r  s t o r a g e  o f  PCBs and PCB i t e m s  d e s i g n a t e d  f o r  

d i s p o s a l  d i d  n o t  have  a  f l o o r  and s i x - i n c h  h i g h  c u r b  which were  c o n s t r u c t e d  

o f  smooth and i m p e r v i o u s  m a t e r i a l  b u t  c o n s i s t e d  o f  a p i e c e  oE b l a c k  p l a s t i c  

s p r e a d  o v e r  a  t r a i l e r  f l o o r  c o n s t r u c t e d  o f  wood and  aluminum and a f f o r d e d  

o p e n i n g s  t h a t  would p e r m i t  l i q u i d s  to  f l o w  f rom t h e  t h e  s t o r a g e  a r e a ,  s u c h  

a r r a n g e m e n t  w a s  found i n a d e q u a t e  t o  meet  t h e  r e q u i r e m e n t s  p r o v i d e d  by t h e  

A c t ,  40 C.F.R. 7 6 1 . 6 5 ( b ) .  



TOXICS SUBSTANCES CONTROL ACT 

4. Drums and  t r a n s f o r m e r s  s t o r e d  by  Respondent  a r e  "PCB i t e m s n  as t h a t  t e r m  

is d e f i n e d  by  40 C.F.R. 761.3. 

TOXICS SUBSTANCES CONTROL ACT 

5. p r o v i s i o n s  o f  40 C.F.R. 761.180(b)  r e q u i r e  t h a t  e a c h  owner or o p e r a t o r  o f  

e a c h  f a c i l i t y  u s e d  f o r  t h e  s t o r a g e  o r  d i s p o s a l  o f  PCBs and  PCB items s h a l l ,  

by J u l y  I ,  1979 ,  and e a c h  J u l y  1 t h e r e a f t e r ,  p r e p a r e  and m a i n t a i n  a  document 

c o n s i s t i n g  o f  s p e c i f i e d  i n f o r m a t i o n  r e l a t i n g  t o  s u c h  m a t e r i a l s  s o  h a n d l e d  du r -  

i n g  t h e  p r e v i o u s  c a l e n d a r  y e a r  and t h a t  s u c h  document be  a v a i l a b l e  a t  s u c h  

f a c i l i t y  f o r  i n s p e c t i o n  by a u t h o r i z e d  r e p r e s e n t a t i v e  o f  t h e  E n v i r o n m e n t a l  

P r o t e c t i o n  Agency, and R e s p o n d e n t ' s  f a i l u r e  t o  so p r e p a r e  s u c h  a n n u a l  doc-  

uments  f o r  e a c h  o f  t h e  y e a r s  1983,  1984 and 1 9 8 5 ,  and  m a i n t a i n  same a t  i ts  

f a c i l i t y  f o r  s u c h  i n s p e c t i o n ,  c o n s t i t u t e d  v i o l a t i o n s  o f  s a i d  r e g u l a t i o n .  



For Complainant: Joan C. Shirley, Esquire 
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U.S. Environmental Protection Agency 
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Seattle, Washington 98101. 
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INITIAL DECISION 

By C o m p l a i n t ,  on  s e v e n  c o u n t s ,  f i l e d  on November 6 ,  1987 ,  Compla inan t ,  

U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  Agency ( h e r e i n a f t e r  ( "Compla inan t " ,  

"EPA" o r  " t h e  Agency") c h a r g e s  Respondent  Wes te rn  Compl iance  S e r v i c e s ,  I n c .  

( h e r e i n a f t e r  "Wescomp") w i t h  v i o l a t i o n s  o f  f e d e r a l  r e g u l a t i o n s  a d d r e s s i n g  t h e  

u s e  and /o r  d i s p o s a l  o f  p o l y c h l o r i n a t e d  b i p h e n y l s  ( h e r e i n a f t e r  nPCBs") ,  v i z . ,  

40 CFR P a r t  761,  p romulga ted  under s e c t i o n  6  o f  t h e  ~ o x i c  S u b s t a n c e s  C o n t r o l  

A c t  ( h e r e i n a f t e r  "TSCA" o r  " t h e  Ac t " )  and S e c t i o n  1 5  o f  TSCA, 1 5  USC $2614 ,  

as h e r e i n a f t e r  s e t  f o r t h .  

Count  I c h a r g e s  t h a t  Wescomp v i o l a t e d  40 CFR 7 6 1 . 6 5 ( b )  b e c a u s e  i t  s t o r e d  

PCB items and  c o n t a i n e r s  i n  a  t r u c k  t r a i l e r  t h a t  d i d  n o t  comply  w i t h  s a i d  

$ 7 6 1 . 6 5 ( b ) ,  which r e q u i r e s  t h a t  f a c i l i t i e s  used  f o r  t h e  s t o r a g e  o f  PCBs and 

PCB items d e s i g n a t e d  f o r  d i s p o s a l  have  (1) a d e q u a t e  f l o o r  w i t h  c o n t i n u o u s  

c u r b i n g  a minimum o f  s i x  i n c h e s  h i g h ,  c o n s t r u c t e d  o f  c o n t i n u o u s  smooth and 

i m p e r v i o u s  m a t e r i a l s ,  and  ( 2 )  no v a l v e s ,  d r a i n s  o r  o t h e r  o p e n i n g s  t h a t  would 

p e r m i t  l i q u i d s  to  f l o w  f rom s a i d  cu rbed  a r e a .  For s a i d  v i o l a t i o n ,  Compla inant  

p r o p o s e s  t h e  a s s e s s m e n t  o f  a  $10,000 c i v i l  p e n a l t y .  

Count  I1 c h a r g e s  t h a t  PCB items and PCB c o n t a i n e r s  i n  s a i d  t r u c k  t r a i l e r  

were  n o t  d a t e d  and t h a t  Wescomp t h e r e f o r e  v i o l a t e d  40 CFR 7 6 1 . 6 5 ( ~ ) ( 8 ) ,  which 

r e q u i r e s  t h a t  PCB a r t i c l e s  and  PCB c o n t a i n e r s  be d a t e d  on t h e  a r t i c l e  o r  con- 

t a i n e r  when t h e y  a r e  p l a c e d  i n  s t o r a g e  and t h a t  t h e  s t o r a g e  be  managed so t h a t  

s a i d  i t e m s  c a n  b e  l o c a t e d  by  t h e  d a t e  t h e y  e n t e r e d  s u c h  s t o r a g e .  No c i v i l  

p e n a l t y  is by Compla inan t  p r o p o s e d  f o r  s a i d  a l l e g e d  v i o l a t i o n .  

Count  I11 c h a r g e s  t h a t  Wescomp v i o l a t e d  40 CFR 761.60 and $ 7 6 1 . 5 5 ( c )  ( 5 )  

i n  t h a t  PCB t r a n s f o r m e r s  were  by it s t o r e d  f o r  d i s p o s a l  i n  s a i d  t r u c k  t r a i l e r  

when s a i d  t r a n s f o r m e r s  showed e v i d e n c e  o f  l e a k i n g  i n  t h a t  d i e l e c t r i c  f l u i d  was 



p r e s e n t  o n  t h e i r  e x t e r n a l  s u r f a c e s ;  f u r t h e r ,  t h a t  Wescomp f a i l e d  to  i m m e d i a t e l y  

c l e a n  up s a i d  " s p i l l e d  o r  l e a k e d "  m a t e r i a l s  and  d i s p o s e  o f  PCB-contaminated 

m a t e r i a l s  and  r e s i d u e s  i n  a c c o r d a n c e  w i t h  $761.60 ( a )  ( 4 )  . For  s a i d  v i o l a t i o n ,  

Compla inan t  p r o p o s e s  t h a t  a c i v i l  p e n a l t y  o f  $5000 b e  a s s e s s e d .  

Coun t s  I V  t h r o u g h  V I I  c h a r g e  f o u r  s e p a r a t e  v i o l a t i o n s  o f  40 CFR 761.180(b)  

i n  t h a t  Wescomp d i d  n o t  p r e p a r e  and m a i n t a i n  a n n u a l  r e p o r t  documents  f o r  t h e  

y e a r s  1 9 8 2 ,  1 9 8 3 ,  1984 o r  1985,  r e s p e c t i v e l y ,  i n c l u d i n g  i n f o r m a t i o n  as f o l l o w s :  

1. The d a t e  when PCBs and PCB i t e m s  were  r e c e i v e d  d u r i n g  t h e  p r e v i o u s  

c a l e n d a r  y e a r s  f o r  s t o r a g e  o r  d i s p o s a l ,  and i d e n t i f i c a t i o n  o f  t h e  f a c i l i t y ,  

and  owner and  o p e r a t o r  t h e s o f ,  from whom s u c h  PCBs were  r e c e i v e d ;  

2 .  D a t e s  o f  t h e  s t o r a g e  d i s p o s a l  o r  t r a n s f e r  o f  s p e c i f i c a l l y  i d e n t i f i e d  

PCBs and PCB items; 

3 .  The t o t a l  w e i g h t s  o f  s u c h  PCB items i n  c o n t a i n e r s  and PCB t r a n s f o r m e r s  

r e c e i v e d  and t h e  amount t h e r e o f  t r a n s f e r r e d  t o  o t h e r  f a c i l i t i e s  or r e t a i n e d ,  

d u r i n g  t h e  s u b j e c t  y e a r ,  and  

4 .  The number o f  PCB i t e m s  hand led  b y  Wescomp d u r i n g  e a c h  s u c h  c a l e n d a r  

y e a r ,  i d e n t i f y i n g  a l l  s u c h  items r e c e i v e d ,  t r a n s f e r r e d  from o r  r e m a i n i n g  a t  

Wescomp's f a c i l i t y  and when s o  t r a n s f e r r e d ,  t h e  i d e n t i t y  o f  t h e  f a c i l i t y  t o  

which  s u c h  PCBS were t r a n s f e r r e d .  

For  e a c h  v i o l a t i o n  c h a r g e d  by  s a i d  Coun t s  IV t h r o u g h  vII,  Compla inant  

p r o p o s e s  t h e  a s s e s s m e n t  o f  a  s e p a r a t e  c i v i l  p e n a l t y  i n  t h e  sum o f  $6 ,000.  

On A p r i l  1 9 ,  1 9 8 8 ,  a f t e r  b e i n g  g r a n t e d  e x t e n s i o n s  o f  t h e  time i n  which 

to  f i l e  i t s  p l e a d i n g ,  Wescomp f i l e d  i t s  Answer t o  t h e  Compla in t ,  r e q u e s t i n g  

a n  e v i d e n t i a r y  h e a r i n g  and p l a c i n g  i n  i s s u e  t h e  a l l e g a t i o n s  i n  s u b j e c t  

Compla in t .  



S a i d  h e a r i n g  was convened i n  P o r t l a n d ,  Oregon,  on August  1 7 ,  1988,  

b e g i n n i n g  a t  10  a.m. A t  s a i d  h e a r i n g ,  EPA w i t h d r e w  Counts  I11 and IV o f  t h e  

C o m p l a i n t ,  l e a v i n g  f o r  d e c i s i o n  t h e  i s s u e s  r a i s e d  by Counts  I ,  11, V, VI 

and  V I I .  The t o t a l  p e n a l t i e s  now p roposed  t o t a l  $35,000,  i . e . ,  $10,000 

on  Count  I and $6000 e a c h  on Counts  V, VI and vII p l u s  a 25% a d j u s t m e n t  

upward a t t r i b u t e d  t o  Wescomp's h i s t o r y  o f  p r e v i o u s  v i o l a t i o n s  w i t h i n  t h e  f i v e  

y e a r s  n e x t  p r e c e d i n g  t h e  i s s u a n c e  o f  t h e  i n s t a n t  Compla in t   r ran script [ h e r e -  

i n a f t e r  "TR"] 175)  . Respondent  was c i t e d  (Count  I1 o f  Compla in t )  f o r  f a i l u r e  

t o  d a t e  PCB i t e m s  s t o r e d  i n  R e s p o n d e n t ' s  t r a i l e r ;  however,  no p e n a l t y  was 

p r o p o s e d  f o r  s u c h  d a t i n g  v i o l a t i o n s  d u e  t o  t h e  f a c t  t h a t  a  p e n a l t y  was p roposed  

f o r  s t o r a g e  v i o l a t i o n s  c o n c e r n i n g  t h e  same unda ted  PCB i t e m s .  

F o l l o w i n g  r e c e i p t  o f  t h e  t r a n s c r i p t  ( h e r e i n f t e r  "TR") o f  t h e  t e s t i m o n y  

t a k e n  a t  t h e  h e a r i n g ,  t h e  p a r t i e s  t i m e l y  f i l e d  t h e i r  r e s p e c t i v e  Proposed  

F i n d i n g s  o f  F a c t ,  C o n c l u s i o n s  o f  Law, B r i e f  and  Argument and e a c h  p a r t y  a l s o  

f i l e d  a Reply  t o  t h e  o r i g i n a l  B r i e f s .  R e s p o n d e n t ' s  B r i e f ,  and i t s  Reply 

B r i e f  as w e l l ,  r e f e r  to  documents  and  s t a t e m e n t s  made i n  t h e  c o n t e x t  o f  

s e t t l e m e n t  d i s c u s s i o n  even  though  t h e y  were e x c l u d e d  from admiss  i o n  i n t o  

e v i d e n c e  by  my r u l i n g  a t  t h e  h e a r i n g  (TR 7 ) .  

F u r t h e r ,  Respondent  h a s  s u b m i t t e d  i n  t h e  t e x t  o f  i t s  B r i e f  and Rep ly  

B r i e f  and  as a t t a c h m e n t s  t h e r e t o ,  documents  t h a t  were  n o t  p r e s e n t e d  a t  t h e  

h e a r i n g  a n d ,  t h e r e f o r e ,  a r e  n o t  a p a r t  o f  t h e  r e c o r d .  Compla inant  moved, by 

Mot ions  f i l e d  November 1 4 ,  1988 ,  and ~ e c e m b e r  6, 1988 ,  t o  s t r i k e  and t o  d e l e t e  

a l l  r e f e r e n c e s  t o  documents  and s t a t e m e n t s  made i n  t h e  c o n t e x t  o f  s e t t l e m e n t  

and  s t a t e m e n t s  by Respondent  i n  i ts  B r i e f  and Reply  B r i e f  t h a t  r e f e r  to  

t e s t i m o n y  and e x h i b i t s  ( h e r e i n a f t e r  "EX")  t h a t  were n o t  o f f e r e d  a t  t h e  h e a r i n g  

and /o r  t h a t  were s p e c i f i c a l l y  e x c l u d e d  from a d m i s s i b i l i t y  a s  a f o r e s a i d  ( c i t i n g  

40 C.F.R. 22.22,  which i n c o r p o r a t e s  F e d e r a l  Ru le  o f  ~ v i d e n c e  4 0 8 ) .  



Such improprieties are specifically catalogued in Complainant's Memoranda 

in Support of Said Motions. It is hereby held that all such references and 

proffered exhibits are not a part of the record proper and will be disregarded 

as irrelevant to the issues presented for decision. 

Upon the basis of the record, including the transcript of the testimony 

taken at the hearing, the exhibits then received and upon consideration of 

the proposed findings of fact, conclusions of law, brief and arguments of the 

parties, I make the following 

FINDINGS OF FACT 

1. The Respondent, Western Compliance Services, Incorporated ("Wescomp"), is 

an Oregon corporation which at all times relevant to this action maintained a 

place of business at 11330 S.W. Clay Street, Sherwood, Oregon. 

2. On May 11 and 15, 1987, the U.S. EPA conducted an inspection of the 

Wescomp faility to determine compliance with the TSCA PCB regulations, 40 

C.F.R. Part 761 (1978). 

3. participating in the inspection on May 11, 1987, were Bruce Long, U.S. 

EPA Region 10, Environmental Protection Specialist; Laura Hamilton, State of 

Oregon, Department of Environmental Quality, Environmental Engineer Permit 

Writer; Roy Druby, Wescomp Operations Manager; Charles Scott, Consultant to 

Wescomp (EX Complainant [hereinafter "C"] -1; Long, TR 57). 

4. Partici~ating in the inspection on May 15, 1987, were Bruce Long, U.S. 

EPA Region 10, Environmental Protection Specialist; Laura Hamilton, State of 

Oregon, Department of Environmental Quality, Environmental Engineer Permit 

Writer; Gene Tienken, Wescomp President; Matthew Dunn, Wescomp Sales Coordina- 

tor (EX C-1; Long, TR 66; Dunn, TR 117). 

5. A t  the time of the inspection, Mr. Long provided Wescomp representatives 

with a written Notice of Inspection (Long, TR 5 5 ) .  



6.  At  t h e  t i m e  o f  t h e  i n s p e c t i o n  on  May 11, 1987 ,  and May 1 5 ,  1987 ,  Wescomp 

s t o r e d  PCB i t e m s  c o n s i s t i n g  o f  s e v e r a l  t r a n s f o r m e r s  and n i n e t e e n  5 5 - g a l l o n  

d rums .  T h e s e  PCB items were  l o c a t e d  i n   railer 514 a t  Wescomp's Sherwood 

f a c i l i t y  (EX C-1; EX C-3, p h o t o g r a p h s  8  and  9 ;  Long,  TR 61-62).  

7 .  On b o t h  May 11 and May 1 5 ,  1987,  t h e  t r a i l e r  i n  which t h e  PCB items were 

s t o r e d  d i d  n o t  h a v e  a n  a d e q u a t e  f l o o r  w i t h  c o n t i n u o u s  smooth  and  i m p e r v i o u s  

s i x - i n c h  be rming  (Long,  TR 62-63; EX C-1; EX C-2, p h o t o g r a p h s  11 and 1 2 ;  EX 

c -31  pp.  11, 1 2 ) .  

8 .  On May 11 and on  May 1 5 ,  1987 ,  t h e  PCB i t e m s  i n  T r a i l e r  8 4  were  n o t  

d a t e d  to  show when t h e y  were p l a c e d  i n t o  s t o r a g e  (Long,  TR 62 ,  70-71; EX C-1; 

EX C-2, p h o t o g r a p h s  9  and  1 0 ;  B a r r i c k ,  TR 157-158) .  

9 .  S i n c e  1983  and  c o n t i n u i n g  t h r o u g h  t h e  May, 1 9 8 7 ,  i n s p e c t i o n ,  Wescomp h a s  

s t o r e d  PCB i cems  a t  its f a c i l i t y  ( T i e n k e n ,  TR 96-97, 105-106; EX C-1; EX C-6; 

EX C-11; EX C-12; EX C-13; EX C-20; EX C-21). 

1 0 .  A t  t h e  t i m e  o f  t h e  May 11 and May 1 5 ,  1987,  i n s p e c t i o n s ,  Bruce  Long 

a s k e d  t o  s e e  Wescomp's PCB Annual  Documents (Long,  TR 40-42, 59-60 64;  EX C-1; 

EX C-3, p a g e  1 4 )  . 
11. In r e s p o n s e  t o  Mr. L o n g ' s  r e q u e s t  f o r  Wescomp's Annual  PCB DoC~men tS ,  h e  

was g i v e n  no a n n u a l  PCB documen t s  a t  t h e  t i m e  o f  t h e  i n s p e c t i o n  (Long, TR 68; 

EX C-3 , p a g e  22; EX C-1) . 
1 2 .  Wescomp's Matthew Dunn and  Gene T ienken  r e s p o n d e d  t o  Bruce  Long ' s  r e q u e s t  

f o r  a n n u a l  r e p o r t s  w i t h  q u e r i e s  as t o  what  i n f o r m a t i o n  was n e e d e d  t o  p r e p a r e  

an  a n n u a l  r e p o r t  (Long,  TR 68;  EX C-1; EX C-3, p a g e  2 2 ) .  

13 .  Wescomp's Matthew Dunn s u b s e q u e n t l y  t e l e p h o n e d  Bruce  Long,  on  May 1 2 ,  

1 9 8 7 ,  w i t h  q u e s t i o n s  r e g a r d i n g  t h e  f o r m a t  a n d  c o n t e n t  o f  a PCB a n n u a l  r e p o r t  

(Dunn,  TR 133-137,  142 ;  EX C-1; EX C-3). 



14.  Wescomp s u b s e q u e n t l y  s u b m i t t e d  documents  l a t e  i n  t h e  f a l l  o f  1987 which 

t h e y  c l a i m e d  were t h e  a n n u a l  r e p o r t s  which t h e y  would h a v e  s u p p l i e d  a t  t h e  

time o f  t h e  May i n s p e c t i o n  had  t h e y  been  a s k e d  (Long,  TR 83 ,  l i n e s  13-15) .  

15.  Wescomp h a s  c l a i m e d  t h a t  a s  a  t r a n s p o r t e r  i t  is n o t  s u b j e c t  to  t h e  

s t o r a g e  f o r  d i s p o s a l  r e q u i r e m e n t s  o f  t h e  PCB r e g u l a t i o n s  (Long,  TR 40-42, 59- 

60 ,  64; EX C-1; EX C-3, page  1 4 ) .  

16 .  The TSCA PCB r e g u l a t i o n  makes no exempt ions  f o r  t r a n s p o r t e r s  b u t  s t a t e s  

t h a t  "owner s  or o p e r a t o r s  o f  any  f a c i l i t i e s  u sed  f o r  t h e  s t o r a g e  o f  PCBs and 

PCB items d e s i g n a t e d  f o r  d i s p o s a l n  mus t  comply w i t h  t h e  r e g u l a t i o n s  ( 4 0  C.F.R. 

$ 7 6 1 . 6 5 ( b ) ) .  

17 .  Wescomp is n o t  s o l e l y  a  t r a n s p o r t e r  b u t  is by i t s  i t s  own d e s c r i p t i o n  a 

" f u l l  s e r v i c e "  h a z a r d o u s  w a s t e  management f a c i l i t y  t h a t  c o l l e c t s ,  c o n s o l i d a t e s  

and s t o r e s  h a z a r d o u s  w a s t e  ( i n c l u d i n g  PCBs) a t  i ts f a c i l i t y  ( T i e n k e n ,  TR 96- 

9 7 ,  9 9 ,  105 ,  106 ;  EX C-6; EX C-11; EX C-12; EX C-13). 

18 .  Respondent  Wescomp claims i n  i ts  Answer t o  t h e  Compla in t  t h a t  " e x c e s s i v e  

f i n e s "  c o u l d  c a u s e  t h e  company t o  g o  i n t o  bankrup tcy .  However, Wescomp 

o f f e r e d  no  documents  i n t o  e v i d e n c e  to e s t a b l i s h  t h a t  i t  c o u l d  n o t  p a y  t h e  

p r o p o s e d  p e n a l t y  o r  t h a t  i ts a b i l i t y  t o  c o n t i n u e  t o  d o  b u s i n e s s  would be 

s e r i o u s l y  i m p a i r e d .  

CONCLUSIONS OF LAW 

1. Respondent  Wescomp v i o l a t e d  S e c t i o n  1 5  o f  TSCA, 1 5  U.S.C. $2614 and t h e  

f o l l o w i n g  r e g u l a t i o n s :  

a .  40 C.F.R $761 .65 (b )  f o r  t h e  improper  s t o r a g e  o f  PCBs and PCB 

i t e m s .  

b. 40 C.F.R. $761 .65 (b )  f o r  t h e  f a i l u r e  t o  d a t e  i t s  PCB t r a n s -  

f o r m e r s  and drums i n  T r a i l e r  # 4  to  i n d i c a t e  when t h e y  were p l a c e d  i n t o  s t o r a g e  

f o r  d i s p o s a l .  



a 

c. 40 C.F.R. $ 7 6 1 . 1 8 0 ( b )  f o r  i t s  f a i l u r e  t o  p r e p a r e  and m a i n t a i n  

a n  a n n u a l  PCB document f o r  1983.  

d .  40 C.F.R. $761.180 ( b )  f o r  i t s  f a i l u r e  t o  p r e p a r e  and m a i n t a i n  

a n  a n n u a l  PCB document f o r  1984.  

e. 40 C.F.R. $761 .180(b )  f o r  i t s  f a i l u r e  t o  p r e p a r e  and m a i n t a i n  

a n  a n n u a l  PCB document f o r  1985.  

2. D r .  C h a r l e s  S c o t t ,  who a p p e a r e d  a t  t h e  h e a r i n g  a s  a  r e p r e s e n t a t i v e  o f  

Responden t ,  had a  d u t y  t o  confo rm t o  t h e  s t a n d a r d s  o f  c o n d u c t  and e t h i c s  

r e q u i r e d  o f  p r a c t i t i o n e r s  b e f o r e  t h e  c o u r t s  o f  t h e  Un i t ed  S t a t e s  (40  C.F.R. 

2 2 . 1 0 ) .  

3. E v i d e n c e  r e l a t i n g  to  s e t t l e m e n t ,  which would be  e x c l u d e d  under  t h e  

F e d e r a l  R u l e s ,  i s  n o t  a d m i s s i b l e  i n  a n  a d m i n i s t r a t i v e  h e a r i n g  ($22 .22 ) .  

4. An a p p r o p r i a t e  c i v i l  p e n a l t y  s h o u l d  b e  a s s e s s e d  f o r  s u c h  v i o l a t i o n s  a s  a  

means o f  a c h i e v i n g  c o m p l i a n c e  w i t h  a p p l i c a b l e  r e g u l a t i o n s .  

DISCUSSION 

Improper  S t o r a g e  

I h a v e  found t h a t  Respondent  v i o l a t e d  40 C.F.R. 761 .65 (b )  b e c a u s e  it 

s t o r e d  PCB items i n  i t s  t r u c k  t r a i l e r  wh ich ,  on  May 11 and May 1 5 ,  1987 ,  

d a t e s  o f  t h e  s u b j e c t  i n s p e c t i o n ,  d i d  n o t  comply w i t h  s a i d  r e q u i r e m e n t s  f o r  

f a c i l i t i e s  u s e d  f o r  s t o r a g e  o f  PCBs and PCB i t e m s  d e s i g n a t e d  f o r  d i s p o s a l .  

S a i d  t r a i l e r  c o n t a i n e d  1 9  55 -ga l lon  drums o f  PCB i t e m s  a s  w e l l  a s  12  t o  1 3  

PCB t r a n s f o r m e r s .  Con ta inmen t  o f  s a i d  PCB m a t e r i a l  was a t t e m p t e d  by p l a c i n g  

t h e  drums and t r a n s f o r m e r s  on  plywood,  l y i n g  on  a p i e c e  oE b l a c k  p l a s t i c  

which was s p r e a d  o v e r  t h e  t r a i l e r  f l o o r  which was c o n s t r u c t e d  o f  wood and 

aluminum (Long,  TR 62-63; EX C-1, C-2 [ P h o t o g r a p h  1 1 1  , C-3) . C l e a r l y ,  s u c h  

a r r a n g e m e n t  d o e s  n o t  meet t h e  r e q u i r e m e n t s  o f  s a i d  S e c t i o n  761 .65 (b )  which 

r e q u i r e s  t h a t  a n  a r e a  used  f o r  s t o r a g e  f o r  d i s p o s a l  o f  PCBS h a v e  a n  a d e q u a t e  



f l o o r ,  a  c o n t i n u o u s  s i x - i n c h  berm, and t h a t  t h e  f l o o r  and berm be  c o n s t r u c t e d  

o f  smooth and i m p e r v i o u s  m a t e r i a l  w i t h o u t  d r a i n s  o r  o t h e r  o p e n i n g s  t h a t  would 

p e r m i t  l i q u i d s  to  f l o w  f rom t h e  c u r b e d  a r e a s .  I t  was n o t e d  t h a t ,  b e c a u s e  o f  

t h e  l a c k  o f  a d e q u a t e  be rming ,  any  l i q u i d s  would r o l l  o u t  t h e  back  o f  t h e  

t r a i l e r  (TR 63,  7 6 ) .  The i n s p e c t o r  p o i n t e d  o u t  t h i s  d e f i c i e n c y  t o  D r .  S c o t t ,  

R e s p o n d e n t ' s  s e n i o r  v i c e  p r e s i d e n t  a t  t h e  time o f  t h e  h e a r i n g .  

Because  t h e  s t o r a g e  a r e a  w i t h i n  s a i d  t r a i l e r  l a c k e d  a  c o n t i n u o u s  s i x -  

i n c h  c u r b i n g ,  t h e  volume c o n t a i n m e n t  r e q u i r e m e n t  ( S e c t i o n  761.65 ( b )  (1) ( i i )  ) 

c o u l d  n o t  h a v e  been  m e t  f o r  a n y  volume o f  l i q u i d  ( T R  1 5 7 ,  1 8 7 ) .  

EPA's I n s p e c t o r  Long o b s e r v e d  on t h e  s e c o n d  ,day o f  t h e  i n s p e c t i o n ,  

May 1 5 ,  1 9 8 7 ,  t h a t  b a g s  o f  " f l o o r  d r y n  had been  p l a c e d  on  t h e  p l a s t i c ;  however ,  

t h e r e  were s p a c e s  be tween and u n d e r n e a t h  t h e  b a g s  o f  " f l o o r  d r y "  l a r g e  enough 

f o r  t h e  i n s p e c t o r ' s  arm and f i s t  t o  be  i n s e r t e d .  O b v i o u s l y ,  s u c h  a r r a n g e m e n t  

was n o t  i n  c o m p l i a n c e  w i t h  t h e  r e g u l a t o r y  r e q u i r e m e n t s ,  which s p e c i f i e d  con- 

t i n u o u s  and i m p e r v i o u s  berming a t  l e a s t  s i x  i n c h e s  i n  h e i g h t  ( T R  65 ,  67;  EX 

C-2, P h o t o g r a p h  1 2 )  . 
Improper  Temporary  30-Day S t o r a g e  

Wescomp claims t h a t  i t  was s t o r i n g  t h e  PCB i t e m s  f o r  less t h a n  30 d a y s  

a n d ,  t h u s ,  was e n t i t l e d  to  a  t empora ry  s t o r a g e  exempt ion  from t h e  c o n t a i n m e n t  

r e q u i r e m e n t s .  However, 40  C.F.R. 761 .65 (c )  p r o v i d e s  f o r  s u c h  t empora ry  

s t o r a g e  o n l y  if a n o t a t i o n  h a s  been a t t a c h e d  t o  t h e  PCB i t e m  o r  t o  a PCB 

c o n t a i n e r  ( c o n t a i n i n g  t h e  item) i n d i c a t i n g  t h e  d a t e  t h e  i t e m  was "removed 

f rom s e r v i c e n .  Wescomp d i d  n o t  q u a l i f y  f o r  t h e  t e m p o r a r y  s t o r a g e  exempt ion .  

The PCB i t e m s  s t o r e d  i n  s u b j e c t  t r a i l e r  had  n o t  been  d a t e d  on  May 11, 1987,  

t h e  f i r s t  d a y  o f  t h e  i n s p e c t i o n  (TR 6 2 ) .  On May 1 5 ,  1987 ,  t h e  s e c o n d  d a y  o f  

t h e  i n s p e c t i o n ,  even  a E t e r  Wescomp c l a i m e d  t o  h a v e  d a t e d  s a i d  i t e m s ,  t h e  

d a t e s  u sed  were  t h e  d a t e s  Wescomp " r e c e i v e d "  t h e  PCB items r a t h e r  t h a n  t h e  



d a t e s  "removed from s e r v i c e " ,  a s  r e q u i r e d  (TR 70-71; EX C-1, C-2; TR 157-158) . 
I t  also i s  s i g n i f i c a n t  t h a t  some o f  t h e  PCB i t e m s  i n  t h e  t r a i l e r  had been 

s t o r e d  by  Wescomp from F e b r u a r y  and March o f  1987 ;  t h u s ,  a t  t h e  t i m e  o f  t h e  

May, 1 9 8 7 ,  i n s p e c t i o n ,  s u c h  i t e m s  had  been  s t o r e d  by  Wescomp a t  i t s  f a c i l i t y  

f a r  i n  e x c e s s  o f  30 d a y s  (TR 71; TR 158-159).  

S t o r a g e  Not A d j a c e n t  to  a S t o r a g e  f o r  D i s p o s a l  F a c i l i t y  

Wescomp c l a i m s  t h a t  t h e  t r a n s f o r m e r s  s t o r e d  n e x t  t o  t h e  p l a s t i c  on t h e  

t r a i l e r  f l o o r  were  c o r r e c t l y  s t o r e d  b e c a u s e  t h e y  were  a d j a c e n t  t o  a s t o r a g e  

f a c i l i t y  (see S e c t i o n  761 .65 (c )  ( 2 ) )  . Such c l a i m  is r e j e c t e d  b e c a u s e  (1) t h e  

p l a s t i c - f l o o r e d  s e c t i o n  o f  s a i d  t r a i l e r  d i d  n o t  meet t h e  r e g u l a t o r y  r e q u i r e -  

men t s  f o r  a s t o r a g e - f o r - d i s p o s a l  f a c i l i t y ,  and a  b u i l d i n g  b e i n g  c o n s t r u c t e d  

h a d  n o t  been  comple t ed  i n  May, 1987 (TR 94-95) ,  and  ( 2 )  s a i d  p r o v i s i o n  a l l o w s  

s u c h  a d j a c e n t  s t o r a g e  f o r  PCB-contaminated e l ec t r i ca l  e q u i p m e n t ,  n o t  t h e  f u l l  

PCB t r a n s f o r m e r s  t h a t  were i n  Wescomp's t r a i l e r .  

F a i l u r e  t o  P r e p a r e  and M a i n t a i n  Annual  R e p o r t s  

Wescomp c l a i m s  i t  had a n n u a l  r e p o r t s  a s  r e q u i r e d  by 40 C.F.R. 

761.180 ( b )  - 1/ and t h a t ,  had  t h e  EPA i n s p e c t o r  (Long) o n l y  a s k e d  f o r  them, h e  

would h a v e  r e c e i v e d  them. However, t h e  i n s p e c t o r  t e s t i f i e d  t h a t  h e  d i d  

r e q u e s t  s u c h  documents  f rom Wescomp and t h e  f a c t  o f  s u c h  r e q u e s t  is s u p p o r t e d  

1/ S e c t i o n  761.180 ( b )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  t h a t  e a c h  owner or o p e r a t o r  - 
o f  a f a c i l i t y  . . . used  f o r  t h e  s t o r a g e  or d i s p o s a l  o f  PCBs o r  PCB i t e m s  s h a l l  
by  J u l y  1 ( o f  e a c h  y e a r )  p r e p a r e  and  m a i n t a i n  a  document t h a t  i n c l u d e s  t h e  
i n f o r m a t i o n  r e q u i r e d  i n  p a r a g r a p h s  ( b )  (1) t h r o u g h  ( b )  ( 4 )  o f  ( t h i s )  s e c t i o n  f o r  
t h e  PCBs a n d  PCB icems h a n d l e d  a t  t h e  f a c i l i t y  d u r i n g  t h e  p r e v i o u s  c a l e n d a r  
y e a r .  Such documents  s h a l l  be r e t a i n e d  a t  e a c h  f a c i l i t y  f o r  a t  l e a s t  f i v e  
y e a r s  a f t e r  t h e  f a c i l i t y  is no l o n g e r  u sed  f o r  ( s u c h )  s t o r a g e  and d i s p o s a l .  
The documents  s h a l l  be a v a i l a b l e  a t  t h e  f a c i l i t y  f o r  i n s p e c t i o n  by a u t h o r i z e d  
r e p r e s e n t a t i v e s  o f  t h e  EPA. S a i d  p a r a g r a p h  a l s o  p r o v i d e s  f o r  n o t i c e  to  t h e  EPA 
R e g i o n a l  A d m i n i s t r a t o r  ( i f  s u b j e c t  f a c i l i t y  h a s  c e a s e d  t o  b e  used  f o r  s u c h  
PCB s t o r a g e  or d i s p o s a l )  and such  n o t i c e  s h a l l  s p e c i f y  where t h e  documents s o  
r e q u i r e d  t o  b e  m a i n t a i n e d  are l o c a t e d .  (Emphas is  s u p p l i e d . )  

"PCB icem" is d e f i n e d  b y  40 C.F.R. 761.3 a s  "any  PCB a r t i c l e ,  PCB A r t i c l e  

( F o o t n o t e  c o n t i n u e d  on  n e x t  page )  
-12- 



by Long ' s  f i e l d  no tebook  n o t e s ,  made on t h e  d a t e s  o f  i n s p e c t i o n ,  and Long ' s  

i n s p e c t i o n  r e p o r t  (EX C-1) . 
Long n o t e d  i n  h i s  f i e l d  no tebook  t h a t  D r .  C h a r l e s  S c o t t ,  who r e p r e s e n t e d  

Wescomp a t  t h e  h e a r i n g ,  i n fo rmed  him t h a t  Wescomp w a s  n o t  r e q u i r e d  t o  m a i n t a i n  

a n n u a l  r e p o r t s  as t h e  company was o n l y  a t r a n s p o r t e r  (TR 40-42, 59-60, 64;  EX 

C-1, C-3, p a g e  1 4 )  . Long t e s t i f i e d  t h a t  h e  r e c e i v e d  no  a n n u a l  r e p o r t s ,  o r  

a n y t h i n g  t h a t  c o u l d  be c o n s t r u e d  a s  s u c h  documen t s ,  a f t e r  h i s  r e q u e s t s  f o r  

same d u r i n g  s a i d  i n s p e c t i o n .  

On t h e  second  d a y  o f  t h e  i n s p e c t i o n  when h e  d i s c u s s e d  t h e  l a c k  o f  a n n u a l  

r e p o r t s  w i t h  Gene T i e n k e n ,  t h e n  Wescomp's p r e s i d e n t  (TR g o ) ,  and Matthew 

Dunn, t h e n  Wescomp's s a l e s  c o o r d i n a t o r  (TR 1 1 7 ) ,  n e i t h e r  was aware  t h a t  an  

a n n u a l  r e p o r t  was r e q u i r e d .  Dunn l a t e r  i n q u i r e d  o f  Long what i n f o r m a t i o n  was 

needed t o  p r e p a r e  an  a n n u a l  r e p o r t  (TR 68;  EX C-3, page  2 2 ) .  Subsequen t  

communica t ions  from Wescomp r e g a r d i n g  t h e  form and c o n t e n t  o f  a n  a n n u a l  

r e p o r t  (TR 133137;  1 4 2 )  , and t h e  f a c t  t h a t  s a i d  a n n u a l  r e p o r t s  f o r  t h e  y e a r s  

1983 ,  1984 ,  1985 and 1986 were  s u b m i t t e d  a f t e r  t h e  d a t e  o f  t h e  i n s p e c t i o n ,  

l e n d  s u p p o r t  t o  Long's  t e s t i m o n y  t h a t  s a i d  r e p o r t s  were  n o t  by Wescomp p r e p a r e d  

and  m a i n t a i n e d  i n  May, 1987.  F u r t h e r ,  I n s p e c t o r  Long is a n  e x p e r i e n c e d  EPA 

i n s p e c t o r  who d e s c r i b e s  t h e  g e n e r a l  p r o c e d u r e s  f o r  c o n d u c t i n g  s u c h  i n s p e c t i o n  

a s  a l w a y s  i n c l u d i n g  a n  o r a l  r e q u e s t  f o r  a n n u a l  r e p o r t s  (TR 167-17) ,  which 

f a c t  is s u p p o r t e d  by  h i s  f i e l d  n o t e s  and I n s p e c t i o n  R e p o r t ,  as a f o r e s a i d .  

I n s t a n c e s  o f  a  w r i t t e n  r e q u e s t  f o r  s u c h  documents  a r e  a  d e p a r t u r e  from h i s  

u s u a l  p r a c t i c e  (TR 246-247).  

1/ ( c o n t i n u e d )  c o n t a i n e r ,  PCB C o n t a i n e r ,  or PCB Equipment ,  t h a t  d e l i b e r a t e l y  - 
o r  u n i n t e n t i o n a l l y  c o n t a i n s  o r  h a s  a s  p a r t  o f  i t  any PCB o r  PCBs. I n  t h e  
i n s t a n t  c a s e ,  it s h o u l d  be n o t e d  t h t  drums s t o r e d  by  Wescomp a r e  "PCB C o n t a i n -  
e r s "  o r  "PCB Art ic le  C o n t a i n e r s "  and t h a t  a  t r a n s f o r m e r  is a  "PCB Art ic le" .  
T h e r e f o r e ,  t h e  s u b j e c t  drums and t r a n s f o r m e r s  s t o r e d  by Wescomp a r e  "PCB 
i t e m s "  a s  t h a t  te rm is used  i n  s a i d  S e c t i o n  761.150. 



From t h e  f o r e g o i n g ,  I c o n c l u d e  t h a t  Wescomp v i o l a t e d  s a i d  S e c t i o n  

761 .180(b )  i n  t h a t  i t  f a i l e d  t o  p r e p a r e  and  d i d  n o t  m a i n t a i n ,  a t  t h e  t i m e  o f  

s u b j e c t  i n s p e c t i o n ,  a n n u a l  documents  f o r  t h e  y e a r s  1983 ,  1984 and 1985. T h a t  

t h e  p r e s i d e n t ,  s a l e s  c o o r d i n a t o r  and D r .  S c o t t  were t h e n  unaware ,  i f  s o ,  t h a t  

an a n n u a l  r e p o r t  was r e q u i r e d ,  is o f  l i t t l e  r e l e v a n c e  on t h e  i s s u e  o f  t h e  v i o -  

l a t i o n  h e r e  b e c a u s e  t h e  r e g u l a t i o n  r e q u i r i n g  s a i d  a n n u a l  r e p o r t  was p u b l i s h e d  

i n  t h e  F e d e r a l  R e g i s t e r  a n d ,  b e i n g  t h e  Law o f  t h e  Land as is a F e d e r a l  S t a t u t e ,  

i m p a r t e d  n o t i c e  t o  Wescomp o f  i t s  o b l i g a t i o n  t o  p r e p a r e  and  m a i n t a i n  s a i d  

a n n u a l  documents .  2/ F u r t h e r ,  i n t e n t  t o  v i o l a t e  is  n o t  a n  e l e m e n t  o f  t h e  - 
o f f e n s e  c h a r g e d .  I n t e n t  or l a c k  o f  i n t e n t  t o  v i o l a t e ,  i f  so, w i l l  o n l y  be 

c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  g r a v i t y  o f  a  v i o l a t i o n .  

Compla inan t  s u b m i t s  t h a t  t h e  f a c t ,  i f  t r u e ,  t h a t  Wescomp had a t  i t s  

f a c i l i t y  t h e  i n f o r m a t i o n  which c o u l d  form t h e  b a s i s  o f  s u c h  a n n u a l  documen t s ,  

a n d  c o u l d  h a v e  p r e p a r e d  same a f t e r  t h e  i n s p e c t o r ' s  v i s i t ,  d o e s  n o t  i n  i t s e l f  

s a t i s f y  t h e  r e q u i r e m e n t s  o f  40 C.F.R. 761 .180(b ) .  I a g r e e .  The r e g u l a t i o n  

se ts  f o r t h  t h e  s p e c i f i c  i n f o r m a t i o n  t o  be  i n c l u d e d  t h e r e i n  and r e q u i r e s  t h a t  

t h e  document be  p r e p a r e d  b y  J u l y  1 o f  e a c h  y e a r  and t h e r e a f t e r  m a i n t a i n e d  and 

r e t a i n e d  a t  t h e  f a c i l i t y  and  t h e r e  be  a v a i l a b l e  f o r  i n s p e c t i o n  by  a n  a u t h o r i z e d  

r e p r e s e n t a t i v e  o f  EPA. I f  no s a n c t i o n s  were p r o v i d e d  f o r  f a i l u r e  t o  p r e p a r e  

s u c h  document u n l e s s  and  u n t i l  t h e  i n s p e c t o r  comes to  t h e  f a c i l i t y ,  t h e r e  

would e x i s t  no  i n c e n t i v e  t o  t h e  r e g u l a t e d  community t o  comply  w i t h  t h e  regu-  

l a t i o n ;  as a c o n s e q u e n c e ,  t h e  p u b l i c  h e a l t h  and  t h e  e n v i r o n m e n t  would n o t  

r e c e i v e  t h e  p r o t e c t i o n  c o n t e m p l a t e d  by t h e  A c t .  

2/ D a v i s ,  A d m i n i s t r a t i v e  Law T r e a t i s e ,  Vol .  I ,  S e c t i o n  6.10 , page  400. S e e  - 
a l s o  44 U.S.C S e c t i o n  1507 ;  F e d e r a l  Crop I n s u r a n c e  Corp.  v. Merr i l l ,  3 3 2  U.S.  

380 ,  384-5 ( 1 9 4 7 ) .  



T r a n s p o r t e r  I s s u e  

Wescomp's s u g g e s t i o n  t h a t  a s  a t r a n s p o r t e r  it is n o t  s u b j e c t  to  t h e  

s t o r a g e  f o r  d i s p o s a l  r e q u i r e m e n t s  o f  t h e  PCB r e g u l a t i o n s  is r e j e c t e d .  TSCA 

makes no  e x e m p t i o n s  s p e c i f i c a l l y  f o r  t r a n s p o r t e r s .  S u b j e c t  S e c t i o n  761.65(b)  

s t a t e s  t h a t  t h o s e  r e q u i r e d  t o  comply w i t h  i t s  r e q u i r e m e n t s  a r e  "owners or 

o p e r a t o r s  o f  a n y  f a c i l i t i e s  used f o r  t h e  s t o r a g e  o f  PCBS and PCB items 

d e s i g n a t e d  f o r  d i s p o s a l . "  

On t h i s  r e c o r d ,  Wescomp is  n o t  s o l e l y  a t r a n s p o r t e r .  M r .  T i e n k e n ,  who 

was p r e s i d e n t  o f  Wescomp a t  t h e  t i m e  o f  s u b j e c t  i n s p e c t i o n ,  h a s  d e s c r i b e d  

Wescomp a s  a  " f u l l  s e r v i c e  h a z a r d o u s  w a s t e  management.companyW; " o f t e n  c a l l e d  

upon to c o n s o l i d a t e  PCB m a t e r i a l s  from v a r i o u s  j o b  s i t e s "  (TR 9 9 ;  105;  EX C- 

I n  h i s  l e t t e r  t o  EPA i n  1984 ,  Tienken e x p l a i n e d  t h a t  " d u r i n g  o u r  c u s t o m a r y  

decommiss ion ing  and  s e r v i c i n g  o f  PCB e l e c t r i c a l  equ ipmen t ,  i .e. ,  t r a n s f o r m e r s ,  

it is o f t e n  n e c e s s a r y  t o  t e m p o r a r i l y  f i l l ,  a c c u m u l a t e  and  s tore drums o f  o i l  

and  f l u s h a t e  w h i l e  w o r k  is i n  p r o g r e s s . "  (TR 106 ;  EX C-13). T h e r e  is  no 

t r a n s p o r t e r  exempt ion  unde r  TSCA, b u t  c l e a r l y  Wescomp would n o t  q u a l i f y  f o r  

s u c h  a n  exempt ion  were i t  p r o v i d e d .  

C i v i l  P e n a l t y  

For  s u b j e c t  v i o l a t i o n s  o f  40  C.F.R. 761.65(b)  and  761 .180(b ) ,  I must  

d e t e r m i n e  t h e  amount o f  t h e  a p p r o p r i a t e  c i v i l  p e n a l t y  t o  b e  a s s e s s e d  i n  

a c c o r d a n c e  w i t h  t h e  A c t  and r e g u l a t i o n s .  S e c t i o n  1 6  ( a )  ( 2 )  ( B )  o f  TSCA, 

1 5  U.S.C. $ 2 6 1 5 ( a )  ( 2 )  (B) p r o v i d e s :  

I n  d e t e r m i n i n g  t h e  amount o f  a c i v i l  p e n a l t y ,  t h e  
A d m i n i s t r a t o r  s h a l l  t a k e  i n t o  a c c o u n t  t h e  n a t u r e ,  
c i r c u m s t a n c e s ,  e x t e n t ,  and g r a v i t y  o f  t h e  v i o l a t i o n  
or v i o l a t i o n s  a n d ,  w i t h  r e s p e c t  t o  t h e  v i o l a t o r ,  
a b i l i t y  t o  pay ,  e f f e c t  on a b i l i t y  t o  c o n t i n u e  t o  
d o  b u s i n e s s ,  any  h i s t o r y  of p r i o r  s u c h  v i o l a t i o n s ,  
t h e  d e g r e e  o f  c u l p a b i l i t y ,  and s u c h  o t h e r  matters 
as j u s t i c e  may r e q u i r e .  



40 C.F.R. $22 .27 (b )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

( b )  Amount o f  C i v i l  P e n a l t y .  If t h e  p r e s i d i n g  
O f f i c e r  d e t e r m i n e s  t h a t  a  v i o l a t i o n  h a s  o c c u r r e d ,  
t h e  P r e s i d i n g  O f f i c e r  s h a l l  d e t e r m i n e  t h e  d o l l a r  
amount o f  t h e  recommended c i v i l  p e n a l t y  t o  be  
a s s e s s e d  i n  t h e  i n i t i a l  d e c i s i o n  i n  a c c o r d a n c e  
w i t h  a n y  c r i t e r i a  set  f o r t h  i n  t h e  A c t  r e l a t i n g  
to  t h e  p r o p e r  amount o f  a c i v i l  p e n a l t y ,  and must  
c o n s i d e r  a n y  c i v i l  p e n a l t y  g u i d e l i n e s  i s s u e d  under  
t h e  A c t .  I f  t h e  P r e s i d i n g  O f f i c e r  d e c i d e s  to  
a s s e s s  a p e n a l t y  d i f f e r e n t  i n  amount from t h e  
p e n a l t y  recommended t o  be  a s s e s s e d  i n  t h e  com- 
p l a i n t ,  t h e  p r e s i d i n g  O f f i c e r  s h a l l  set f o r t h  i n  
t h e  i n i t i a l  d e c i s i o n  t h e  s p e c i f i c  r e a s o n s  f o r  
t h e  i n c r e a s e  or d e c r e a s e .  

Whi l e  I am n o t  bound t o  a s s e s s  t h e  same p e n a l t y  a s  t h a t  p roposed  by 

C o m p l a i n a n t ,  s a i d  r e g u l a t i o n  d o e s  p r o v i d e  t h a t  I must  c o n s i d e r  t h e  g u i d e l i n e s  

i n  d e t e r m i n i n g  t h e  amount o f  t h e  recommended c i v i l  p e n a l t y  p u r s u a n t  t o  S e c t i o n  

1 6 ( a )  ( 2 )  ( B )  o f  TSCA and mus t  s e t  f o r t h  s p e c i f i c  r e a s o n s  s h o u l d  I c o n c l u d e  

t h a t  a n  a p p r o p r i a t e  p e n a l t y  is d i f f e r e n t  i n  amount from t h a t  recommended i n  

s u b j e c t  Compla in t .  

G u i d e l i n e s  f o r  t h e  Assessment  o f  C i v i l  p e n a l t i e s  under t h e  A c t  3/ are i n  - 

t w o  p a r t s :  a g e n e r a l  TSCA C i v i l  P e n a l t y  System 4/ and a  PCB P e n a l t y  p o l i c y .  5/ - - 
The Agency ' s  TSCA C i v i l  P e n a l t y  P o l i c y  memorandum, i s s u e d  on March 1 0 ,  

1 9 8 0 ,  implements  a  s y s t e m  f o r  d e t e r m i n i n g  TSCA c i v i l  p e n a l t i e s ,  whereby 

p e n a l t i e s  a r e  d e t e r m i n e d  i n  two s t a g e s :  (1) d e t e r m i n a t i o n  o f  a " g r a v i t y  based  

p e n a l t y n  (GBP), and (2 )  a d j u s t m e n t s  to  t h e  GBP. 

To d e t e r m i n e  t h e  GBP, t h e  f o l l o w i n g  f a c t o r s  a r e  t o  b e  c o n s i d e r e d :  

( a )  The " n a t u r e n ,  ( b )  t h e  " e x t e n t "  o f  e n v i r o n m e n t a l  harm t h a t  c o u l d  

r e s u l t ,  and (c)  t h e  " c i r c u m s t a n c e s "  o f  t h e  v i o l a t i o n .  These  f a c t o r s  a r e  

3/ 45 FR 59770 (September 1 0 ,  1 9 8 0 ) .  - 

4/ 45 F R  59770-59776. - 
5/ 4 5  FR 59776-59783. - 



i n c o r p o r a t e d  o n  a  m a t r i x  which a l l o w s  d e c e r m i n a t i o n  o f  t h e  a p p r o p r i a t e  GBP. 

Once t h e  GBP h a s  been  d e t e r m i n e d ,  upward o r  downward a d j u s t m e n t s  may b e  made 

i n  c o n s i d e r a t i o n ,  i f  s o ,  o f  (1) c u l p a b i l i t y ,  ( 2 )  h i s t o r y  o f  v i o l a t i o n s  ( w i t h i n  

t h e  p r e c e d i n g  f i v e  y e a r s ) ,  ( 3 )  a b i l i t y  t o  c o n t i n u e  i n  b u s i n e s s  and ( 4 )  such  

o t h e r  m a t t e r s  a s  j u s t i c e  may r e q u i r e .  

The m a t r i x ,  6 /  f rom which t h e  a p p r o p r i a t e  GBP c a n  be  f o u n d ,  p r o v i d e s  a - 
v e r t i c a l  a x i s  i n d i c a t i n g  " C i r c u m s t a n c e s  ( P r o b a b i l i t y  o f  Damage)" and  a  

h o r i z o n t a l  a x i s  i n d i c a t i n g  t h e  " E x t e n t  o f  P o t e n t i a l  Damage". The p r o b a b i l i t y  

o f  damage on  t h e  v e r t i c a l  a x i s  i s  g r a d u a t e d  i n t o  t h r e e  r a n g e s ,  v i z . ,  High 

Range,  Mid Range and Low Range. Each r a n g e  p r o v i d e s  two amounts  o f  c i v i l  

p e n a l t y  f o r  e a c h  e v a l u a t i o n  o f  " E x t e n t  o f  P o t e n t i a l  Damagen o n  t h e  h o r i z o n t a l  

a x i s ,  v i z . ,  Ma jo r ,  S i g n i f i c a n t  and Minor. Thus ,  a t  p o i n t s  where t h e  two a x e s  

c o o r d i n a t e ,  two d o l l a r  amounts  a r e  p r o v i d e d  f o r  e a c h  r a n g e  o f  t h e  v e r t i c a l  

a x i s .  The amounts  shown i n  t h e  m a t r i x  a r e  v iewed a s  benchmarks a l o n g  a  

c o n t i n u u m ,  a  r a n g e  o f  p e n a l t i e s  ( B e l l  & Howell  Co., TSCA-V-C-033, 034 ,  035 

( F i n a l  ~ e c i s i o n ,  December 2 ,  1 9 8 3 ) )  . 
E l a i n e  ~ a r r i c k ,  a  c a s e  r e v i e w e r  f o r  EPA Region 10  s i n c e  1 9 8 5 ,  t e s t i f i e d  

t h a t  t h e  $35,000 c i v i l  p e n a l t y  p roposed  by t h e  Agency (TR 167)  was b a s e d  on 

t h e  p r o v i s i o n s  o f  G u i d e l i n e s  f o r  A s s e s s i n g  C i v i l  p e n a l t i e s  unde r  TSCA (EX 

C-17 and C-18) and  t h e  M a t r i x ,  d e s c r i b e d  s u p r a  ( E X  C-18. C-19). 

Fo r  v i o l a t i o n  o f  t h e  S t o r a g e  R e g u l a t i o n  (Count  I o f  s u b j e c t  C o m p l a i n t ) ,  

s h e  p r o p o s e d  a s s e s s m e n t  o f  a  c i v i l  p e n a l t y  i n  t h e  amount o f  $10,000,  u s i n g  a  

" l e v e l  3" o f  t h e  " C i r c u m s t a n c e s  ( P r o b a b i l i t y  o f  Damage"), i.e., mid-range ,  and 

f i n d i n g  t h a t ,  b e c a u s e  o f  t h e  volume i n v o l v e d  - o v e r  1000 g a l l o n s  7/ - t h e  - 

6 /  S a i d  M a t r i x  is s e t  f o r t h  i n  EX C-19. - 

7/ The w i t n e s s  f u r t h e r  t e s t i f i e d  t o  t h e  p r o v i s i o n ,  i n  s a i d  PCB p e n a l t y  p o l i c y ,  - 
t h a t ,  where  t h e  c o n c e n t r a t i o n  o f  PCB l i q u i d s  is less t h a n  500 p a r t s  p e r  m i l l i o n  
"ppm") ,  t h e  " E x t e n t  o f  P o s s i b l e  Damage" s h o u l d  be d e t e r m i n e d  by  r e d u c i n g  t h e  
t o t a l  amount o f  PCB m a t e r i a l  i n v o l v e d  by 70%. S i n c e  t h i s  d i d  n o t  r e d u c e  s a i d  
amount be low 220 g a l l o n s ,  no  d i f f e r e n c e  i n  h e r  e v a l u a t i o n  r e s u l t e d .  



" E x t e n t  o f  P o t e n t i a l  Damage" was s i g n i f i c a n t .  I a g r e e  w i t h  s a i d  e v a l u a t i o n  

and  f i n d  t h a t  t h e  $10,000 p e n a l t y  p roposed  is  a p p r o p r i a t e .  

NO p e n a l t y  was a s s e s s e d  f o r  t h e  v i o l a t i o n  c h a r g e d  i n  Count  I1 - F a i l u r e  

c o  Dace PCB Items P l a c e d  i n  S t o r a g e  - f o r  t h e  r e a s o n  t h a t  s a i d  v i o l a t i o n  f e l l  

i n t o  t h e  same c a t e g o r y  ( S t o r a g e )  a s  t h e  Improper  S t o r a g e  v i o l a t i o n ,  i n  Count I 

o f  c h e  Compla in t .  

Coun t s  I11 and IV were  d i s m i s s e d  a c  t h e  h e a r i n g  ( T R  7-8) .  On Counts  V I  

VI and vII ,  t h e  w i t n e s s ' s  e v a l u a t i o n  r e s u l c e d  i n  p r o p o s e d  c i v i l  p e n a l t i e s  f o r  

e a c h  v i o l a t i o n ,  i n  t h e  amount o f  $6 ,000.  Wescomp's f a i l u r e  to  p r e p a r e  i ts  

a n n u a l  r e p o r t  f o r  t h e  y e a r s  1 9 8 3 ,  1984 and 1 9 8 5 ,  and  i ts f a i l u r e  t o  m a i n t a i n  

same a v a i l a b l e  f o r  i n s p e c t i o n  by EPA, p u r s u a n t  to 40 C.F.R. 7 6 1 . 1 8 0 ( b ) ,  was 

d e c e r m i n e d  t o  b e  a  ma jo r  r e c o r d k e e p i n g  v i o l a t i o n ,  and t h e  E x t e n t  o f  P r o b a b l e  

Damage was d e t e r m i n e d  t o  be  s i g n i f i c a n t .  S a i d  p e n a l t y  p o l i c y  p r o v i d e s  t h a t  

" l e v e l  4" ( o f  t h e  M a t r i x )  i n c l u d e s  ma jo r  r e c o r d k e e p i n g  v i o l a t i o n s .  Such 

v i o l a t i o n s  s e v e r e l y  r e d u c e  t h e  Agency ' s  a b i l i t y  to  e n f o r c e  t h e  r e q u i r e m e n t s  

o f  t h e  r e g u l a t i o n s  t h a t  p e r t a i n  t o  o p e r a t i o n  o f  s u c h  f a c i l i t i e s .  A c c o r d i n g l y ,  

f a i l u r e  t o  m a i n t a i n  a d e q u a t e  r e c o r d s  a t  t h o s e  f a c i l i r i e s ,  a s  h e r e  c o n s i d e r e d ,  

removes  a s i g n i f i c a n t  i n c e n t i v e  f o r  c o m p l i a n c e ,  h i n d e r s  t h e  Agency ' s  a b i l i t y  

t o  t r a c e  t h e  movement o f  PCBs and c o u l d  make imprope r  d i s p o s a l  more l i k e l y .  

Fo r  t h i s  r e a s o n ,  t h e  p r o p o s e d  p e n a l t y  of $6000 f o r  e a c h  s u c h  r e c o r d k e e p i n g  

v i o l a t i o n  is found to  b e  a p p r o p r i a t e  a n d ,  t h e r e f o r e ,  I w i l l  p r o p o s e  t h a t  

a d d i t i o n a l  p e n a l t i e s ,  t o t a l i n g  $18,000 s h a l l  b e  a s s e s s e d  f o r  s a i d  t h r e e  r e -  

c o r d k e e p i n g  v i o l a t i o n s .  A c c o r d i n g l y ,  I f i n d  t h a t  t h e  a p p r o p r i a t e  g r a v i t y  

b a s e d  p e n a l t y  (GBP) t o  be  h e r e  a s s e s s e d  is i n  t h e  sum o f  $28,000.  

S a i d  TSCA g u i d e l i n e s  f u r t h e r  p r o v i d e  f o r  i n c r e a s e  o r  d e c r e a s e  t o  t h e  GBP 

i f  i t  is  found t h a t  any  o t h e r  f a c t o r  o r  f a c t o r s  p r o v i d e d  i n  t h e  s t a t u t e  and 



r e g u l a t i o n s  a r e  p r e s e n t .  On c h i s  r e c o r d ,  Wescomp h a s  a  h i s t o r y  o f  a  p r e v i o u s  

v i o l a t i o n .  S p e c i f i c a l l y ,  Wescomp was c h a r g e d  w i t h  a  TSCA v i o l a t i o n  i n  a  1983 

Compla in t  and e n t e r e d  i n t o  a  Consent  Agreement and  p a i d  a  p e n a l t y  i n  s e t t l e m e n t  

o f  same on  J a n u a r y  1 6 ,  1984 (EX C-20, C-21). S a i d  Compla in t  c h a r g e d  Wescomp 

w i t h  v i o l a t i o n  o f  40 C.F.R. 761.40. 

S a i d  G u i d e l i n e s  f o r  t h e  Assessment  o f  C i v i l  P e n a l t i e s  (EX C-17, page  A- 

7 0 ( d ) )  p r o v i d e s  t h a c  " i f  t h e  p r i o r  . . . v i o l a t i o n  is o f  a  d i f f e r e n t  TSCA 

p r o v i s i o n  . . . t h e  p e n a l t y  s h o u l d  be upward ly  a d j u s t e d  25% f o r  t h e  f i r s t  

( r e p e a t  v i o l a t i o n )  . . . . 
EPA's w i t n e s s  testified t h a t  a n  a p p r o p r i a t e  p e n a l t y  - t h a t  p r o v i d e d  by 

s a i d  g u i d e l i n e s  - s h o u l d  c o n s i s c  o f  a n  upward a d j u s t m e n t  o f  253,  making t h e  

t o t a l  p e n a l t y  a s s e s s e d  $35,000.  I n  t h e  p r e m i s e s ,  I h o l d  t h a t  s u c h  p e n a l t y  

is a p p r o p r i a t e  and  s h o u l d  be  h e r e  a s s e s s e d .  

Wescomp s u g g e s t s  i n  i t s  b r i e f  t h a t  i t  is u n a b l e  t o  pay  s a i d  p e n a l t y .  

However, t h e  r e c o r d  is b a r r e n  o f  any  e v i d e n c e  c o n c e r n i n g  Wescomp's f i n a n c i a l  

c o n d i t i o n  o r  i n  s u p p o r t  o f  s u c h  c l a i m  a n d ,  t h e r e f o r e ,  it w i l l  n o t  b e  c o n s i d -  

e r e d .  40 C.F.R. 22.24 p r o v i d e s  t h a t ,  a f t e r  Compla inan t  h a s  e s t a b l i s h e d  a 

p r i m a  f a c i e  case t h a t  t h e  p roposed  c i v i l  p e n a l t y  is a p p r o p r i a t e ,  Respondent  

" s h a l l  h a v e  t h e  burden o f  p r e s e n t i n g  and g o i n g  f o r w a r d  w i t h  a n y  d e f e n s e  t o  

c h e  a l l e g a t i o n s  se t  f o r t h  i n  t h e  Complaint ."  

Having found t h a t  a n  a p p r o p r i a t e  p e n a l t y  t o  be  a s s e s s e d  h e r e i n  is 

$35,000 , I recommend e n t r y  o f  t h e  f o l l o w i n g :  



FINAL ORDER E/ 

P u r s u a n t  to S e c t i o n  1 6 ( a )  o f  t h e  Toxic  S u b s t a n c e s  C o n t r o l  A c t ,  1 5  U.S.C. 

2 6 1 5 ( a ) ,  a c i v i l  p e n a l t y  o f  $35,000 is hereby  a s s e s s e d  a g a i n s t  Respondent 

Western  Compliance S e r v i c e s ,  I n c o r p o r a t e d ,  f o r  t h e  v i o l a t i o n s  o f  t h e  A c t  

found h e r e i n .  

Payment o f  t h e  f u l l  amount o f  t h e  c i v i l  p e n a l t y  a s s e s s e d  s h a l l  be made 

w i t h i n  s i x t y  (60)  d a y s  o f  t h e  S e r v i c e  o f  t h e  F i n a l  Order by fo rward ing  a 

c e r t i f i e d  or c a s h i e r ' s  check ,  payab le  t o  " T r e a s u r e r  o f  t h e  Uni ted  S t a t e s  o f  

America" , to  

EPA - Region 10 
(Reg iona l  Hearing C l e r k )  
P.0. BOX 360903M 
P i t t s b u r g h ,  PA 15251. 

DATED: F e b r u a r y  1 0 ,  1989 

Y 
Marvin E. Jones 
A d m i n i s t r a t i v e  Law Judge 

8/ 40 C.F.R. $22.27(c)  p r o v i d e s  t h a t  t h i s  I n i t i a l  D e c i s i o n  s h a l l  become t h e  - 
F i n a l  Order  o f  t h e  A d m i n i s t r a t o r  w i t h i n  45  d a y s  a f t e r  i ts  S e r v i c e  upon t h e  
p a r t i e s ,  u n l e s s  a n  a p p e a l  is taken  by one o f  t h e  p a r t i e s  o r  t h e  A d m i n i s t r a t o r  
elects to r e v i e w  t h e  I n i t i a l  ~ e c i s i o n .  S e c t i o n  22.30(a) p r o v i d e s  f o r  an 
a p p e a l  from t h i s  initial ~ e c i s i o n  w i t h i n  20 days .  



CERTIFICATE OF SERVICE 

I h e r e b y  c e r t i f y  t h a t ,  i n  a c c o r d a n c e  w i t h  40 CFR 22 .27(a ) ,  I h a v e  

t h i s  d a t e  forwarded t h e  O r i g i n a l  o f  t h e  f o r e g o i n g  INITIAL DECISION o f  

Marvin E. J o n e s ,  A d m i n i s t r a t i v e  Law J u d g e ,  t o  Mrs. Sue Atkinson,  R e g i o n a l  

~ e a r i n g  C l e r k ,  O f f i c e  o f  Regional  Counse l ,  Uni ted  S t a t e s  Envi ronmenta l  

p r o t e c t i o n  Agency, Region X ,  1200 S i x t h  Avenue, S e a t t l e ,  Washington 98101, 

and h a v e  r e f e r r e d  s a i d  Reg iona l  Hearing C l e r k  to s a i d  S e c t i o n  which f u r t h e r  

p r o v i d e s  t h a t ,  a f t e r  p r e p a r i n g  and fo rward ing  a copy  o f  s a i d  INITIAL DECISION 

to a l l  p a r t i e s ,  s h e  s h a l l  forward t h e  O r i g i n a l ,  a l o n g  wi th  t h e  r e c o r d  o f  t h e  

p r o c e e d i n g ,  to: 

Hearing C l e r k  (A-110) 
EPA Headquar te r s  
Washington,  D.C., 

who s h a l l  fo rward  a copy o f  s a i d  INITIAL DECISION t o  t h e  A d m i n i s t r a t o r .  

DATE: F e b r u a r y  1 0 ,  1989 

Mary Lou C l i f t o n  
S e c r e t a r y  to Marvin E. J o n e s ,  ALJ 


