IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
VI CTORI A SAI DU- KAVARA,
Pl aintiff, : CVIL ACTI ON
v. : No. 00- CV- 2572
PARKWAY CORPORATI ON,
LAWRENCE SESAY, PAUL DEANGELO
and EMVANUEL OLUWOLE,

Def endant s.

JOYNER, J. AUGUST , 2001

VEMORANDUM

This is an enploynent discrimnation case brought by
Plaintiff Victoria Saidu-Kamara (“Plaintiff”) against her forner
enpl oyer Parkway Corporation (“Parkway”) and Parkway enpl oyees
Lawr ence Sesay (“Sesay”) and Emmanuel O uwole (“d uwol e”)
(collectively “Defendants”). In her Conplaint, Plaintiff alleges
t hat Defendants discrim nated agai nst and harassed her on the
basis of her sex, thereby violating Title VII of the Gvil Rights
Act of 1964, 42 U . S.C. 8 2000e, et seq. (“Title VII") and the
Pennsyl vani a Hunan Rel ations Act, 43 P.S. § 951, et seaq.

(“PHRA”). Presently before the Court is Defendants’ Mdtion for
Partial Summary Judgnent. For the reasons that follow, we wll

grant in part and deny in part the Mtion.



BACKGROUND

Taken in the light nost favorable to Plaintiff, the rel evant
facts are as follows. Parkway operates several parking
facilities in Philadel phia. In August 1994, Plaintiff was hired
by Parkway to work part-tinme as a cashier at a Parkway facility.
After working for several nonths, Plaintiff eventually becane a
full-time cashier, working different shifts at various Parkway
| ocations throughout center city Phil adel phia. During this tine,
Sesay was the facility manager in charge of operations at all of
t he Parkway | ocations where Plaintiff worked, and A uwole was the
Assi stant Manager at three of those |ocations.

Wil e working at Parkway, Plaintiff received severa
disciplinary notices for violations of conpany policy. First, in
June 1995, she received a witten disciplinary notice from her
supervi sor, Mses Harris, for a fight she had with anot her
Par kway cashier. On February 2, 1996, Plaintiff received a
second disciplinary notice, this tinme from Sesay for sl eeping
while on duty. Sesay gave Plaintiff another disciplinary notice
on February 26, 1996 for again sleeping on the job. The February
26 notice also indicated that because of the violation Plaintiff

was di sm ssed from her enploynment wth Parkway.



Al though Plaintiff concedes that she received the
di sciplinary notices described, she alleges that throughout her
enpl oynment she was subjected to various forns of discrimnation
and harassnent by Sesay and O uwole. According to Plaintiff,

O uwol e asked her out on dates on several occasions, directed
sexual innuendo toward her, and, at |east one tinme, touched her
breasts and buttocks. Plaintiff repeatedly reported these
incidents to Sesay, but no action was ever taken.

Plaintiff dual-filed a claimof sexual harassnment and
discrimnation with the Pennsyl vania Human Rel ati ons Conm ssi on
(“PHRC’) on March 2, 1996. The PHRC subsequently found probabl e
cause for the sex discrimnation claimand no probable cause for
her sexual harassnment claim Following a June 23, 1999 public
hearing, the PHRC i ssued an opinion and final order on
Plaintiff’s sexual discrimnation claimon January 27, 2000. On

May 19, 2000, Plaintiff filed the instant action in this Court.

DI SCUSSI ON

Legal Standard

When deciding a notion for sunmmary judgnent under Fed. R
Cv. P. 56(c), a court nust determ ne “whether there is a genuine
i ssue of material fact and, if not, whether the noving party is

entitled to judgenent as a matter of law.” Medical Protective




Co. v. Watkins, 198 F.3d 100, 103 (3d Cir. 1999) (internal

citation omtted). In making this determ nation, courts should
view the facts, and reasonable inferences drawn therefrom in the
light nost favorable to the non-noving party. See, e.q.

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986). For its part, the
non- novi ng party mnust, through affidavits, adm ssions,
depositions, or other evidence, denonstrate that a genui ne issue

exists for trial. See Celotex Corp. v. Catrett, 477 U S. 317,

324, 106 S. C. 2548, 91 L. Ed. 2d 265 (1986). In making its

showi ng, the non-noving party “nmust do nore than sinply show t hat
there i s sone netaphysical doubt as to the material facts,” id.
at 586, and nust produce nore than a “nere scintilla of evidence

inits favor” to withstand summary judgenent. Anderson V.

Liberty Lobby, Inc., 477 U S 242, 249, 106 S. C. 2505, 91 L.

Ed. 2d 202 (1986). If the non-noving party fails to create

“sufficient disagreenment to require subm ssion [of the evidence]

to ajury,” the noving party is entitled to judgenent as a matter

of | aw. Li berty Lobby, 477 U S. at 251-52.

1. Hostil e Wor k Envi r onnent

First, Parkway argues that Plaintiff has not presented

sufficient evidence to support her hostile work environnment



claims (Counts I, V, VII, and XI). To state a hostile work
environment claim a plaintiff nmust show that (1) she suffered

i ntentional discrimnation because of her sex; (2) the

di scrim nation was pervasive and regular; (3) the discrimnation
detrinentally affected her; (4) the discrimnation would have
detrinentally affected a reasonabl e person of her sex in her
position; and (5) respondeat superior liability exists. See,

e.q., Kunin v. Sears Roebuck & Co., 175 F3d 289, 293 (3d Gr.

1999) (quoting Andrews v. City of Phil adel phia, 895 F.2d 1469,

1482 (3d Cir. 1990)). Parkway clains that Plaintiff has not
fulfilled the second elenment of the prima facie case, that is,
she has not established discrimnation that was sufficiently
pervasi ve and regular. W agree.

For purposes of a hostile work environnment claim the
di scrim nation conpl ai ned of nust be pervasive and severe enough
“to alter the conditions of [the victinis] enploynent and create

an abusive working environnment.” Meritor Savings Bank FSB v.

Vinson, 477 U.S. 57, 67, 106 S. C. 2399, 91 L. Ed. 2d 49 (1986).
In determ ning whether a plaintiff has nmade the requisite

show ng, a court nust consider the totality of the circunstances,
including “the frequency of the discrimnatory conduct, its
severity, whether it is physically threatening or a nere

of fensi ve utterance, and whether it reasonably interferes with an



enpl oyee’s work performance.” Harris v. Forklift Sys., Inc., 510

us 17, 23, 114 s. ¢. 367, 126 L. Ed. 2d 295 (1993). It
follows that the purview of Title VIl does not extend to all
wor kpl ace difficulties, even where the conduct at issue nmay be
crass and unwarranted. Likew se, allegations of isolated or
single incidents of harassnent do not constitute a cognizable

hostile work environnent claim See, e.q., Rush v. Scott

Speciality Gases, Inc., 113 F.3d 476, 482 (3d Cr. 1997)

(citations omtted). |Instead, liability for such clainms wll
only attach in situations where the conduct at issue is soO severe
and pervasive to create an objectively hostile or abusive work
environment. Harris, 510 U. S. at 21.

In this case, Plaintiff’s hostile work environnent claim
primarily consists of four incidents that occurred over an
ei ghteen nonth period. Plaintiff first clainms that in |ate 1994
or early 1995, d uwol e touched her breast, told her she | ooked
“fresh,” and propositioned her to join himlater that eveni ng.
(Pl'.”s Dep. at 26; Answer to Interrog. 10(c)). |In the second
i ncident several nonths later, O uwol e nmade several suggestive
coments regarding Plaintiff’s eyes and offered his financial
assistance if Plaintiff would go out with him (Pl.’ s Dep. at
45-49). On a third occasion in spring 1995, O uwol e renoved from

his pants a large bottle of wine, offered Plaintiff a drink, and



then asked her to join himlater at a | ocal hotel where they
could have a “good tine.” (ld. at 41-44). The fourth incident
occurred in Decenber 1995 when O uwol e, after conplinenting
Plaintiff on her good work, patted her on the buttocks and
breast. (ld. at 52-56). Beyond these specific events, Plaintiff
clains that duwol e al so nade annoyi ng or harassi ng comments
about Plaintiff’s refusal to take help fromhim her famly
background, and her poverty. (lLd. at 26, 41, 45, 46, 49).
Wil e O uwol e’ s purported behavior is |oathsone and
i nappropriate, Plaintiff has at best denonstrated sporadi c and
i sol ated incidents of harassnent. The four specific incidents
she cites occurred over nearly a year and a half. See, e.q.

Bonora v. UG Uilities, No. CV.A 99-5539, 2000 W. 1539077, at

*3-*4 (E.D. Pa. Oct. 18, 2000) (supervisor’s ten incidents of
har assi ng conduct over two years not frequent enough to create

hostil e work environnment); Cooper-N cholas v. Gty of Chester,

No. ClV.A 95-6493, at *3, 1997 W. 799443 (E.D. Pa. Dec. 30,
1997) (supervisor’s coments over nineteen nonths not frequent
enough to create hostile work environment). Mor eover, none of
the events, with the possible exception of the unwel coned
touching, were sufficiently severe to rise to the |level to make

out a hostile work environnent claim See, e.d., Bowran V.

Shawnee State Univ., 220 F.3d 456, 463-65 (6th Cir. 2000)




(supervisor’s rubbi ng enpl oyee’ s shoul ders, grabbi ng enpl oyee’ s
butt ocks, and offensive touching not severe enough to create

hostile work environment); Adusumilli v. Gty of Chicago, 164

F.3d 353, 361-62 (7th Gr. 1998) (supervisor’s four incidents of
unwel cone contact with subordinate’s arm fingers, and buttocks,
al ong with repeated sexual jokes ained at subordinate, not severe

enough to create hostile work environment); MGaw v. Weth-

Ayerst Labs. Inc., No. CIV.A 96-5780, 1997 WL 799437, at *6

(E.D. Pa. Dec. 30, 1997) (supervisor’s repeated requests for

dat e, kissing subordinate wi thout her consent, and touching her
face not severe enough to create hostile work environment).

Al t hough Plaintiff also clainms that other derogatory coments
wer e made t hroughout her enploynent, her deposition testinony and
answers to interrogatories are nearly silent on these matters,
vaguely referring only to “coments” w thout any further detai

as to their substance or when or how often they occurred. Such
comments, including the few repeated requests for dates, may have

been annoyi ng and undoubt edly unwel cone, but they cannot be

characterized as patently offensive or severe. See, e.qg., id.
Considering the totality of the circunstances, we find that
Plaintiff has failed to denonstrate sufficiently severe or

pervasi ve discrimnation. As a result, we conclude that she has



not satisfied a necessary el enent of her hostile work environment

claim and we will grant Defendants’ Mdtion in this regard.

[, Sex Di scrin nation

Next, Defendants argue that Plaintiff cannot support her sex
discrimnation clains (Counts I, 1V, and X) because she has
fail ed show she was treated | ess favorably than simlarly
situated nmal e enpl oyees. To state a prinma facie case for sex
discrimnation, a plaintiff nust establish that (1) she is a
menber of a protected class; (2) she was qualified for her
position; (3) she suffered an adverse enpl oynent action; and (4)
simlarly situated non-protected nenbers were treated nore

favorably. See, e.q., Anderson v. Haverford College, 868 F

Supp. 741, 745 (E.D. Pa. 1994). Here, Defendants appear to
concede that Plaintiff has net her burden with respect to the
first three elenents, but argue that she has not fulfilled the
fourth el enent because she has failed to raise any simlarly
situated nmen who were treated nore favorably than her

In her Conplaint and briefs, Plaintiff points to two male
Par kway enpl oyees, Mhanmed Gbha- Kanara and Geor ge Boateng, as
potential conparators. Defendants focus nmuch of their attention
on Gba- Kamara, arguing that he cannot be considered simlarly

situat ed because he was a uni on enpl oyee whereas Plaintiff was a



non-uni on enpl oyee. (Def.’s Mot. at 13-15). Neither of the
parties, nor the Court, has uncovered any case lawin the Third
Circuit that addresses this precise issue, although Defendants
cite two cases fromthe Eleventh Grcuit that support their

argunent. See Marshall v. Western Grain Co., Inc., 838 F.2d 1165

(11th Gr. 1988); MKie v. Mller Brewing Co., CIV. No. 90-46-

ALB, 1992 W 150160, at *4 (MD. Ga. Mar. 6, 1992). For purposes
of the present notion, however, we need not reach this question
because we find that Boateng is a valid conparator. As Plaintiff
poi nts out, Boateng was a mal e Parkway cashier who received
several nore disciplinary notices, including two for sleeping on
duty, than Plaintiff did before being fired. The potenti al
different treatnment of Boateng and Plaintiff fulfills the fourth
el ement of the Plaintiff’s prima facie case and creates a

sufficient issue of material fact to survive sunmary judgnent.

| V. | ndi vidual Liability of duwole

Finally, Defendants argue that Plaintiff cannot maintain sex
di scri m nation clai magai nst O uwol e under the PHRA. W agree.

Unlike Title VII, the PHRA provides for individual liability
inlimted circunstances where enpl oyees “aid, abet, incite,
conpel or coerce the doing of any act declared by the section to

be an unlawful discrimnatory practice.” 43 P.S. 955(e). Here,

10



Def endants argue that O uwol e played no role in the disciplining

of Plaintiff or in the decision to
Def endants maintain that Plaintiff
or abetted Parkway or Sesay in any
Plaintiff does not respond to this
appears to the Court that there is
suggesting that A uwol e pl ayed any
discipline and/or fire Plaintiff.

hel d i ndividually |iable under the

Def endants’ Mdtion on this claim

termnate her. As a result,
cannot show that O uwol e ai ded
di scrim natory conduct.
argunment in any way, and it

no evi dence of record

part in the decisions to

As a result, O uwole cannot be

PHRA, and we will grant

CONCLUSI ON

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
VI CTORI A SAI DU- KAVARA,
Pl aintiff, : CVIL ACTI ON
v. : No. 00- CV- 2572
PARKWAY CORPORATI ON,
LAWRENCE SESAY, PAUL DEANGELO
and EMVANUEL OLUWOLE,

Def endant s.

ORDER
AND NOW this day of August, 2001, upon consi deration
of Defendants’ Mdtion for Partial Sunmary Judgnent (Docunent No.
16), and Plaintiff’s Response thereto, it is hereby ORDERED t hat
the Motion is GRANTED I N PART and DENI ED I N PART as described in

t he acconpanyi ng Menorandum

BY THE COURT:

J. CURTI S JOYNER, J.
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