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Hr, Prant: A, Schorr
Authorisved Certifying Officer -
\Q

Dear Mr. Schorrs

HYour letter of October 17, 1972 (your reference: Finance), with
enclozure, requegsts raconaideration of our decision of October 5, 1972,
B-176229, €o you disallcwing paynent of & voucher in the noount of
$441.18 in favor of Mr, John Gray, cn employea of tha Burcau of Indian
Mfuire, for reimburcoment of a judgment, intersest thereon, and costs
asncaged nzainst him, vhich he believes resulted from actions ariecing
uithin the gcope of his coployment end allegedly at the direction of his
superior, You balieve that lir, Gray is entitled to reimbursement under
the rationale of thn wo-called Moroviia case, wvhorain the Cloims Division
of our Office rearhurced certain enployees of tha Burcau of Sport Fisheries
and Wildlife, Dopartment of the Intorior, for the amount they were raquired
to pay ae a result of a court judgment,

The facts of tils case wera set forth in detail in our decinion of
Octobar 5, 1972, ou'ra, end need not be repeated here. Our decision denied
relubureonent to ke, Cruy on the basie that the circumntances in his case
wverc cleavly distinguicheble from the Marovia case., Tha deciscier pointed
out that the record in the Horvovlia case disclosed that the liabilicy of
the employces involved arose from their actionn taken in necordance with
the policy of their euploying Bureau, the directioms of thoir euperiors,
and with logal advice of the United States Attorney; thet thoy tere required
to act in the line of duty; and that thoy Intended faithfully to carry out
the law cnforcement activity of eaid Burcau, Tha decision of October S5,
1972, B~176229, distinguishod Mr, Gray's csse from the Msrovka case as
follows:

“"The instant casg 1o clearly distinguishablo from tho
MHariwka easa. 7Tn the instant cuse it appears froa the record
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before ue that Mr, Gray was attenpting to enforce an order “of
tha Governor of the Pueblo of Zuni, who—-according to informal
advice from a representative of the Department of the Interior—-
ie an elected tribal official who receives no salary from the
Federal Governnment and who is not a Federal euployse, Also we
vere informally advised that the primary function of a Faderal
Officer~In-Charge on an Indian Reservation is to aign documents
that are raequired by law to be signed by a Federal official and
that a Tederal Officer-In-Charge has no police functions. 1In
fact the rocavd indicates that the Zuni Tribe has {ts owm law
enforcement officers. \le were further advised that a Federal

- Officer~-In-Charge ir not. subject to the orders of a tribal
official, Moreover, we found nothing in the record beiore us
to support the statement of the Acting Asgistant Area Director
for Adninistration that i’y Gray was following the orders of
his superior., PFurther, there is nothing in the record to indi-~
cate that Mr, Gray's liability arose from actiones taken in
accordance with Bureau of Indian Affairs' policy or that he
ralied on lesal advice from Federal officials."

Your lettev of October 17, 1372, coutenda that on the basis of the
Merosrandum of Agreenent between the Bureau of Indian Affaire and the Pueblo
of Zuni, thu Gnvarnor of the Puebls of Zuni (who had given the order that
legal aid attcerneys were not allowod in the Tribal Administracion Building,
which order Mr. Gray allagedly was attempting to enforce when he comnitted
the assault and battery which gave 1rise to the judgment against him)
&ctually is thc superior of Mr, Gray and that, hence, Mr, Gray ie entitled
to reimbursemeni . However, the question of whether the Govermor of the
Pueblo was Hr. G.:ay's superior, as will be noted frouw the portion of our
decision quoted above, was only one of several points diiferontiacing the
instant case from the Merovka case, liven asauming that the Governor is
Mr, Gray's superior under said Memorandum of Agrcement—which is not here
decided--it is cpparent that law enforcement is not 4 part of }':, Gruay's
duties and, hence, he was not acting iu the -line of his duty wvien he
attcmpted to eionct the persons from the building., Also, an order that
rertain peisons are not allowed in the twuildi-~ does not conatitute &
direction to lHr. Gray to commit assault and battery in an attempt to eject
such persons, lMureover, theze is still no indication that lir, Gray acted
in accordance with Bureau of Indian Affairs' policy, was attempting to
carry out the activities' of ‘the Bureau, or that he relded for his actions
on legal advice from Federal officials upon whose advice he was entitled
to rely, MHeance, the circumstances in Mr, Cray's case are still ecleorly
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distinguishadle froa the Herovka case snd ve ses no valid reason for

reinbureing Mr, Gray. Cf, 31 Comp{ Cen, 2463 B~58378, July 31, 19463
B-102829, May 8, 1951,

In view of the above, our dacision of Octoher 5, 1972, B=176229,

denying vaiubursement to Hr, Cray for the anount have in question, is
suastained,

Sincersly yours,

Paul G. Domxbling

Comptroller General
For the of the United States





