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MATTER OF: Costs of Intervention - Food and Drug Administration

DIGEST: ), Food and Drug Administration may reimburse cosis of
: ovherwise eligible persons or groups who participate
in its proceedings where agency determines that such
participation "can reasonably be expected to contrib-
ute substantially to a fair determination of'" issues
before it, Participation need not be "essential" in
the szense that issues cannot be decided without such
= participat’nn, B-92288, February 19, 1976, clorified,

2. Food and Drug Administrstion may xeimburse costs of
persons or groups who participate in proceedings before
it orily where person or group lacks financial resources
to participate adequately, .JAbsent specific statutery
authority, agency may not adopt more ‘iberal standard
of eligibility based on factors othe:r than person's or
greup's actual financial resources which could be
applied to participation in agency proceeding.

3. Food and Drug Administration may not make advance pay-
ments for costs of otherwise eligible personz or groups
for participation in proceedings before it, absent
specific statutory authority which overcomes prohibition
against advance payments in 31 U,S.C. § 529,

4, Food and Drug Administration's authority to reimburse

' costs of otlerwise eligible persons or groups who
participate in proceedings before it extends to all
types of agency proceedings.

The Acting Commissioner of the Foud and Drug Administration (FDA) has
requested our decision on certain questions raised by a petition filed by
Consumers Union which has been published as an Alvance Notice of Proposed
Rulemaking in 41 Fed. Reg. 35855 (August 25, 1576)..

In general terms the questions presented to us involve the extent
of FDA's legal authority to provide financial assistance, in the form of
attorneys fees and other expenses of administrative litigation Lo certain
participants in its adjudicatory and rulemaking proceedings. Specific
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questions are raised concerning the criteria to be applied in detemining
eligibility for financing the expenses of participants under the terms

-proposed by Consumers Union in the light of prior statemencs by this Office

on the subject in B-139703, July 24, 1972; B-92288, Februscy 19, 16763 an:

a letter to the Chairman of the Oversight and Investigatiins Subcommittree
of the House Committee on Interstate and Foreign Commerc:,, R-180224,

May 10, 1976, See also, our opinion to several members of the Congressional
Black Carcus in B-139703, September 22, 1976. :

Our decisions in this area, referred to above, address the extent
to which payments to parties and other participauts in agency proceedings
may be considered "necessary eoxpenses" within the discreztion accorded
tha Federal agency in carrying out its statutory functions. Thus we
observed in B-92288, supra, with respect to the Nuclear Regulatory Com-
mission (NRC):

"while 31 U.S.C. § 628 (1970) prohibits agencies from
using appropriated funds except for the purpcses for
which the appropriation was made, we have long held
that where an appropriation is made for a particular
object, purpose, or program, it is available for ex-
penses which are reasonably necessary and proper or
incidental to the execution of the object, purpose or
program for which the appropriation was made, except
as to expenditures in contravention of law nr for some
purpose for which other appropriations are made
specifically available, 6 Comp., CGen, 621 (1927); 17
id., 636 (1938); 29 id. 421 (1950); 44 1d, 312 (1964);
50 1d, 534 (1971); 53 id, 351 (1973),

"The cuestion, of course, is whether it is
necessary to pay the expenses of indigent In*tervenors
in order to carry out NRC's statutory functions in
meking licensing determinations. We believe only the
administering agency can make that determination,

* * * .k *

"In view of the above, if NRC in the exercise of
its administrative discretion, determines that it
cannot make the required determination unlrss it ex-
tends financial assiscvance to cextais interested
parties who require it, and whose participation is
.essential to dispose of the matter before it, we wotild
not objact to use of its appropriated funds for this
purpose, * % "
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The basic criteria to be applied were stated in B-180224, supra,
as followss

"# % % appropriated funds of each sgency may

be used to finance the costs of particinants in -

agency hearings whenever the agency finds that (1) it
. cannot make the required determination unless it
- extencs financiel assistence to certaln interested

parties who require it, and wlose representation

is necessary to dispose of the ,natter before it;

and (2) the party is inligeut or otherwise unable

to finance its participation. * % «"

"We would like to emphasize, howuver, that it
is within the discretion of each individual agency
to determine whether _he participatinn of the
. particular party involved is necessary in cuder fer
"~ it to properly carry out dts functions ard whether
the party is indigent cr otherwise unable to finance
its participation. No party has a right to inter-
vene at Federal expense unless *the agency so determines,”

Our opinion in B-139703, September 22, 1976, concerning the Federal Com-
munications Commission (FCC), elaborated upon these criterias

T * * FCC apnropriations are available to
" make payments to persors (and organizsations) repre-
sﬂntiﬁg an interest in a matter before it where the
Commission determines that such payments are necessaxx
to achieve a fair resclution of the matter. This con-
clusion follows from our prior decisions, discuised

supra * & %,

"As indicated in our dacisions, the prerequisite

to such psyments is a determination by the agency
that the payments are 'necessary' to the uccomplishment
of its functions., Certainly this would include obtaining
presentations or other forms o»{ participation which
enable the full and fair resolution of matters before

© the Commission, However, we would emphasize that our
decisions are limited to situations in which the payment,
as well as the participation, is necessary; that is,
lack of financial resourcas on the part of the person
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iavolved would preclude participation without reim-
bursement, Accordingly, the Commissinn must deter-

mine that both the participation i{tself and payment
therefor are necessary. In the absence of relevant
statutory standards, we believe that the Commission

must be accorded considerable discretion in makiug

these detaerminations. Compare H,R. 13901 [94th Congress)
(page 3, line 15-page 4, line 12), and S, 2715 [94th
Congress] (page 9, line 7-page 10, line 3), supra, with
Tespect to proposed statutory standards in this regard."

The Consum~rs Union petition cdvocates the adoption of xtandards
which would defina eligibility for receipt of compensation for costs of
participants as followr:

"(a)(l) The Commissioner may prov!de compensation
for reasonable attorneys' fees, expert witness fees,
and other reasonable costs of participation incurred
by eligible participants in any rule making or ad-
judicatory proceeding conducted pursuant to Subrarts
B,C,D, aud E of thasc rezulations, whenever public
participation in such a proceeding promotes or can
reasonably be expected to promote a full and fair
determination of the issues involved in the proceeding.

"(2) Any person is eligible to receive an award
under this section % % % for % % # participatien
(whether or not as a party) in a rule making or
adjudicatory proceeding if

(1) The person represents an interest the
representation of which contributes or can reasonably
be expucted to rontribute substantially to a fair
detexminatic. of the proceeding, taking into account
the number and comp'exity of the i-sues presented,
the impnrtence of public participation, and the need
for reprosentation of a fair balance of interests; and

"(11)(a) The economic interest of the parson in
the -utcome of the proczeding is small in ' ~piparison
to tue conts of effective participation in tie pro-
ceeding by that person or in the case cf a group
oz organizatica, ti.. economic interest c¢f the {individnal
members of suc¢!. grouy or organization is small in com-
parison to th- casus of effective participation in the
proceedings; or
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"(b) The person demonstrates to the satisfact!lon
of the Commissioner that such person does not have
sufficient reaources available to adequately pa:.t*:i-
pate ln tha proceeding ir the absence »f an award
under this section." (Emphasis added,)

FDA's specific questions concerning the propcsal, and our responses,
are as Zoll.,ws:

1. "Your decrision concérning the Nuclear Regulatory Commission
iniicates vhat payments can be made {f the agency determines
thmt participation is 'essentfal' to dispose of the matter,
We ‘request your views on whether FDA may pay the coste of
participants if FDA finds that the participation would be
useful in disposing of a matter but cennot conscientiously
find that the participation is 'essentiai.'"

While our decision to NRC did refer to participation being "essentiel "'
we_did not intend to imply that participation must be absolutely indispen-
sable, We would agrée with Consumers Union tha!’ it would be sufficient
if an agency dstemnines that a varticular expemwiture for participation
“can reasonably be expected to cont:ilbute substantially to a full and
falr determination of" ‘the issues befure it, even though the exuenditure
may not be "essential" in the sense thalk the issues cannot be decided
at all without such participation, Our previous decisions may be con-
sidered modified to this extent,

2, "Under the Consumers Union petition, assistance could be
provided when public participation can 'reasonably be
expected to promote a full and fair determination of the
issues' and wheu the participant 'represents an interest the
representution of inich * % # can reasonably be expected
to contribute suls tavtially to fair determination ¥ * *'
This standard seem- to give special weight, in assistance
determinations, to il: role of the participant in representing
consumers anl! other interests potentially affected by FDA
decisions, We would appreciate your views on whether FDA
may make awards snlely to ensure that a potentieslly affected

- interest is represented, or may give the representatiunal
role of the participant specilal weight in deciding whethex
to provide financia! acsistaence,"

. As noted in our answer to question 1, we perceive no legal objection
to the proposed standard, Of course, it 1y the agency that must deter-
mine whether the standard has been met In particular cases, and the agency
has considerable discretion in thls regavd.
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With respect to the second part of the question, the agency also
has discretion in determining the value of a participant's represen-
tatiounal role. We do not read the standard as requivring participation
of all those representing consumers or other parties affacted by FDA
determinations unless the FDA also finds that such participation wili
sudbstantially contribute to the full and fair disposition of the paz-
ticular matters before it,

3. '"Under the financial eligibiljty criteria in the petition,
payment couid be made to persons or organizations who have
(or have members with) an economic interest in the outcome
which is small in comparison with the costs of affective
participation or who demonstrate they do not have sufficient
resources to pasticipate adequately. In a May 10, 1976
letter to Congressman Moss, your office indicated that
payments may be made to a party who is 'indigent or otherwise
unable. te finance its participation.' We would like your
views on whether payments under the financial criterion in
the Conszumers Union petition would be authorized."

As stated in our opinion in B-139703, September 22, 1976, supra:

"% # * our decisions are Limited to situations in
which the payment, as well ag the participation, is
necessary; that is, lack of fipancial resources on the
part of the person involved would preclude participation
without reimbursement. Accordingly, the * * % [agency]

. rust detexmine that both the participation itself and
payment therefor are necessary., * % #"

We are still of the view set forth in our prior epinions that a regulatory
agency may 6ot'pay costs of a party requesting to participate in a
regulatory agency proceeding unless the agency first determines that the
party is indigent or otherwise unable to finance its participation.
Accordingly, it 1s our view that FDA ma¥ not extend finencial assistance
to a party requestirg to participate which has the financial resourcer

to participate but does not, for whatever reason, wish to use its resources
for this purpose.

 Section 2.151(a)(2)(1i) of the praposed Consumers Union regulation
would permit reimbursement for costs of participation either where lack
of sufficient resources can be demons.wated or where:
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"# % % the economic interest of the person in
ths outcome of the proceeding is small in comparison
te the costs of effective participation in the pro-
‘reedin; by that person or, in the case of a group or
organizaiiun, the economic interest of the individual
members of such group or organization is small in
comparison to the costs of effective participation in
the proceedings * * *,"

Since the latter standard, as quoted, is hased on factors other’ than
financial ability to participate in a strict sense, we must conclude that
it 1s not acceptable under our prior decisions and in the absence uf
specific statutory authority.

4, "% % % the Consumers Union petition asks that awards
be wvailable for hearings in connection with rulemeking
and sdjudicator, proceadings, including public hearings
before a public advisory committee pursuant to fubpsrt D
of “he proposed reguletions on administrative piactices
and ffocedures published in the September 3, 1%75 Fedéral
"Regisier (40 FR 40682). The NRC decision dealt only with
costs of participation in an adjudicatory licensing hearing.,"

We see no basis for distinction in terms of the nature of agency
proceedings for the purposes here relevent,

5. "Like the Nuclear Regulatory Commission, the Food and Drug
Admiristration generally receives a lump sum appropriation
for salaries and expenses, The Agency does not have any express
statutory authority %o use its appropriated funds specifically
to assist participants,

"Any expend-ture made by FDA to provide assistance to par-
ticipants will also come within the scrutiny of the Congressional
subcommittees responsible for our appropriations, i.e., the Sub-
committees for Agriculture and Related Apencies of the House

and Senate Appropriation Committees, We would appreciate your
comments on whether we need to obtain the views of these sub-
committces on this issuk, or whetiier thcse subcommittees have
expressed agreement with your position on this matter.”
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Qur opinions in this area are concerred only with the availability
of appropriations as a matter of law., Strictly speaking, notice to, or
approval by, the appropriations subcommittees is not required for the
use of appropriations sanctioned by our opinions, assuming that there
arc no applicable statutory requirements for prior congressional approval.
Thus the question raised here is one of policy and the relationships
between the apency and the subcommittees which we cannot resolve, Our
Office dces, of course, favor the greatest possible disclosure of
spending activities to interested congressional committees and subcom-
mittees, :

In response to the final question, we are not aware that the sub-
committees referred to have expressed any views on our opinions in this

area,
mputy COVM@&E1&1&
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