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Address to the 

40th Judge Advocate Officer Graduate Course 


CommodorePeter R. Partner 
The Judge Advocate General : 

Deparhnenl of NationalDefence, Canada 

Editor’s Nore-Commodore Peter R .  
Partner was the graduution speaker at the 
comncement exercises of the 40th Judge 
W c e r  Graduate Course on 15 May 1992. 
His speech marked the first time that the 
judge advocate general of another nation * 

formully has addressed a g r a d d o n  at The 
Judge Advocate General’s School in 
Charbttem’lle. 

Commandant,members of the faculty, students, ladies and 
gentlemen. It is a great honor for me to be here today to be 
able to deliver the commencement address at the graduation 
ceremonies of the 40th Judge Advocate Officer Graduate 
Course. When General Fugh first asked me to give the 
address, Iwondered if Iwould have time enough to say all the 
things that Ithink are appropriate and so important on such a 
solemn occasion. That,in tun, put me in mind of the story 
about the ancient gentleman, very far along in years, who was 
before the court to be sentenced for a very serious crime. The 
judge looked down from the bench and said, “Mr. Jones, I 
realize that you are well along in years, but I also cannot 
ignore the fact that you have committed a very serious crime. 
I frnd myself obliged to sentence you to a period of twenty 
years in prison.” The old man looked up, pathetically shook 
his head, and said, “My Lord, I’ll never do it.” At which 
point, the judge looked kindly down and said, “Well,just do 
as much as you can.” And that, ladies and gentlemen,is what 
Iwill do today-just as much as Ican. 

Inote that the graduating class is made up of sixty-four 
students. Thereare nine Marines, four naval officers, two Air 
Force officers, one Australian officer, one officer from 
Botswana, one Canadian officer, one Nigerian officer, one 
U.S.Reservist,one National Guard officer, and forty-three 
United States Army officers. My theme today wil l  be national 
and international amity and cooperation,as exemplified by the 
presence here of such a mixed groupincluding particularly 
the foreign officers-with all the privileges and opportunitia 
that Isee around me as a result of the gracious kindness and 
willingness to work together of our United States Army legal 
branch hosts. You may ask why, when the menace of the 
Soviet Union has disappearedand communism has collapsed, 
it is still necessary to come here to leam and work together 
and to pursue OUT common goals. The answer to that is very 
simple. The whole geopoliticaltendency in the world today i s  
toward fragmentation. The terrn “Balkanization”has become 
all too clearly a harsh and violent reality. In this rapidly 
changing, uncertain world, where yesterday’s alliances m 
broken into separateand possibly antagonistic states, it i s  even 
more important than before to have officers from such varied 

military legal backgrounds come together to achieve common 
standards of learning and proficiency, as well as codes of 
conduct and military jurisprudence which, in the final 
analysis, preserve the modern profession of arms from 
descending into savagery and barbarism. Although Iam by 
no means a fascist, I think we can leam h m  the Latin word 
“fascis,” which describes a simple bundle of sticks tied tightly 
together. Individually, each of those sticks can easily be 
broken. Bound together, they are impossible to break. That is 
why, ladies and gentlemen, when we come together in an 
institution of learning such as this and. having undergone OUT 

designated course of training, we leave to take up our day-to­
day military work, we leave with the consciousness that we 
are then part of a group sharing common ideals, goals, and 
standards of conduct and behavior. None of you will ever 
forget that. In a sense, this learning experience has welded 
you together, transforming you from individual sticks into the 
unbreakable fascis. 

Who can argue that, in coping with an internati0ni.l brigand 
such as Saddam Hussein and in all the other brush-fire wars in 
which our respective services are Iikely to be involved in the 
future, you are not so much better equipped as a result of hav­
ing shared the common learning experience in Charlottes­
ville, Virginia. Iam particularly conscious of this, having 
gone through the NATO Defense College course some years 
ago. Ever since that time, Ihave had the feeling that, although 
my own service is, of course, the Canadian forces, Ihave been 
a member of a larger service. made up of brothers and sisters 
in arms from a whole variety of different countries. I know 
that you will have the same experience here. And 1 also wish 
to say loud and clear, speaking for myself, my service, and my 
country, that relations with thatwonderful nation to the south 
have never been better and that our friendship and gratitude to 
our American comrades in arms is of the highest order. 

I have said nothing about your being role models when you 
leave here, with the responsibility to impart to others what you 
have learned and to carry yourself in accordance with the 
precepts and standards of this military law school. I am quite 
sure that you don’t need me to tell you that. The very fact that 
you have been selected to come here tells me that you are a 
special group, with very high personal and professional 
attributes. 

Ihave also said nothing about particular legal matters or 
aspects of the training you have had here. I would, however, 
like to comment on one particular trend that we are seeing 
very clearly in Canada and Iknow exists in the United States 
and in other countries as well. That i s  the constant challenge 
and scrutiny we are under to ensure that our military structure. 
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regulations, and procedures not only are as consistenta s p s ­
sible with modem social trends and attitudes, but also, in our 
own field, are in keeping with natural justice and the adminis­
tration of the civil law in the countries to which we belong. 
This is not easy because, as military lawyers, we are the 
watchdogs over the conduct of those to whom is entrusted the 
responsibility of safeguarding the state from her enemies and 
of acting as the final enforcers of our governments' political 
wills. To do that can-andoften does-require us to maintain 
a very delicate balahce between our responsibilities to the 
date and our other responsibility to recognize and uphold the 
rights of our members. 

' 'some of you may have heard of two recent cases in the 
SupremeCourt of Canada, where appeals from convictionsby 
general courts-martial were allowed on the ground that the 
courts lacked the necessary bepee of institutional independ­
ence required and guarhteed by the Charter of Rights and 
Freedoms, which ispart of our constitution. pis was -use 
the presidents and members of the courts-martial were 
appointed by the general or adpiral who convened the court 
and who, as a member of the executive, had a direct and 
immediate interest i n  its outcome. Amendments to the 
Canadian National Defence Act are now being prepared to 
address this problem in two ways: first, by putting the 
selktion process for president and members of general and 
disciplinary courts-martial on a random basis; and second, by 
havinp the appointments made by an officer other than the 
convening authori,ty, who has had no previous connection 
with the court-martial and who, therefore, has no official 
interest in its outcome. 

I mention these cases as examplesof the situation where an 
accommodation must  be reached between the rights of the 

case, the right to be tried by an inde­
d the public interest in having discipline 

in the h e d  Forces maintained and upheld through a duly 
consdtuted system of military courts. As it was in these cases, 

1 

e I 1 

such accommodation can, and must, be reached. It is in 
pedoming this all-impormt task that your training, exper­
iince, and expertise as military lawyers plays a vital par& In 
my own view, the only time when there is justification for a 
significant difference between the substantive or procdmal 
provisions of the civil law on the one hand and the military 
law on the other is when there a such military 
considerationsas to render thisdifference imperative. This, in 
my view, applies regardless of whether bringing the two 
systems into conformity confers additional rights or protec­
tions on the state, or on the individual. 

To give you another example, until February of this year, it 
was possible in Canada for the prosecution to appeal the 
finding or senten" of a civil court. but not a court-marrial. It 
seemed to me'that this was an anomalous situation,the origins 
of which, whatever they may have been, were no longer 
discernibleor justifiablein the 1990's. I therefore took action 
to have the National Defence Act amended, and on the 4th of 
February of this year, it became possible for the prosecution to 
appeal the finding or sentenceof a court-martial to the Court-
Martial Appeal Court, which is a civiliancourt of appeal made 
up of judges from the supreme c o h  of the provinces and the 
Federai Court of Canada. This means that the individual 
member'and the service now have identical rights of appeal 
and those qights of appeal are exactly those which exist under 
the civil-law system. The first case to be appealed by the 
prosecution under the new law is now in progress. It involves 
a member tried on a charge of first-degree murder in 
Germany, convicted of manslaughter, and sentenced to three 
years' imprisonment. 

I 

Ladies and gentlemen, that is almost all Ihave to say on 
this rather splendid occasion. You have been most fortukte 
to have the opportunity to come and study here and to gain 
knowledgeand experiencewhiyh you will find will stand you 
in good stead throughout your entire professional careers. I 
congratulateyou and wish you well. 

* .  l 

, 

port: Shopping for Options f 

t Colonel Mark E. Sullivan, USAR 1 ,  
' I , IMA. Amy Legal Assistance Oflce, OTJAG 

1 

, ied with client interviewsand counsellin 
been able to eavesdrop, Major Smith might have overheard 

Major Irene Smith stretched briefly and reached for her th&following:_ I  

second cup of coffee. As Chief of Legal Assistance at Fort 

Swampy, North himlina, she was busy drafting a response to Captain Brown Was meeting with the post 

yet  another nonsupport complaint addressed to the com- ' adjutant, discussing the adjutant's impend- l 


manding general. I 9 	 ing marital separation. The adjutant wanted 
his wife to help him to pay the college ex-

She glanced down the hallway. Each office door was penses of their two teenaged daughters. He 
tighdy shut. Each of her legal assistance attorneys (LAAs) was troubled by his wife's proposal that he 

r 

,­

r 
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I 
should increase his monthly child support , payments periodically to match the gains in 
hisnet income until each girt entered college. 

.4, 

Lieutenant Black was interviewing a corpo­
ml who had questions about a draft separa­
tion agreement pregared by his wife's civil­
ian a-y. The corporal wanted to claim 
dependency exemptions for his children; he 
also wanted to ensure that they would be 
provided with proper medical care. 

Captain Green was helping a sergeant to 
respond to his ex-wife's motion for an in­
crease in child support. The primary issues 
involved allaxtion of child support among 
the sergeant's three children and the date 
thatchild support would end for each child. 

As she returned to the task in front of her, Major Smith 
began to ponder the following questions: I s  my staff up to 
speed on family law counseling? Did they receive enough 
training in law school and at the JAG School? How can I 
ensure that my officers understand the basics of support 
options and negotiation? 

These concerns are legitimate. Conscientious legal assis­
tance supervisors address them every day. One way to teach 
attorneys about child support alternatives is to create a tem-

P 	plate for each major aspect of child support. This template 
should cover issues from the standpoints of the custodial and 
the noncustodial parent and should identify situations in 
which problems may arise. This article outlines options that 
an LAA should-consider when conducting family support 
counseling. 

, I  Child Support: Monetary Amount 

To determine the extent of a noncustodial parent's child 
support obligation, an LAA should consider at least three 
factors: 

1. 	Have the parties agreed on a specific support 
obligation? 

2. What sum i s  due under state child support 
guidelines? 

3. 	What amount is due under service regula­tions?' 

Not surprisingly.'these three questions almost always yield 
different answers? 

Regardless of any tentative agreement between the parties, 
an attorney should calculate the alternative child support 
obligations under state guidelines and military regulations and 
should review these obligations with the client. This advice 
will help the client to determine a fair, reasonable figure for 
monthly child support payments before the parties actually 
execute a written agreement 

Many couples include child support settlements in separa­
tion agreements. The law favors these agreements as an ami­
cable way of settling marital differences out of court. Never­
theless, a court probably will modify or set aside an agree­
ment's child support provisions if they appear to be unfair, 
unreasonable,inadequate,or unnecessary.3 

Support provisions need not conform exactly to state guide­
lines or service regulations for a court to deem them reason­
able; however, they fairly should reflect the parents' abilities 
to pay, their personal expenses, and the reasonable needs of 
their children. Moreover, federal law now requires state 
courts and agencies to treat the figures named in child support 
guidelines as rebuttable presumptions of the adequacy of child 
support.4 If the parties deviate from the guidelines, their 
reasons for doing so should be made a matter of record,espe­
cially if their support agreement ultimately will be incor­
porated into a court d e r .  

An LAA should beware of a separation agreement that 
expressly excuses the noncustodial parent from paying child 
support.. One occasionally encounters this proposal. usually in 
connection with a provision denying visitation rights to the 
noncustodial parent. A court will not hesitate to set these pro­
visions aside, even if both parents adopted them knowingly 
and voluntarily. Invariably, one of the parties will change his 
or her mind and will request child support or visitation rights 
from the other. If the other parent attempts u) stand on his or 
her rights under the agreement, he or she will find the court 
remarkably unsympathetic. Child support and visitation are 
rights not of the parent, but of the child. Rather than deprive a 
child of these rights by enforcing an agreement to which the 
child is not a signatory, the court will exercise its broad pro­
tective powers to eliminate the offensive provisions from the 
agreement.5 

d 1See gcmraffyA m y  Reg. 608.99,Pcnonal AffairS-Family Support. Child Custody and Paternity, ch. 2 (22 Ury 1987). 

,See TJAGSA Practice Note. Setting Child Support Obligalwm, The A m y  L a v e r .  July 1988. at 65. 

'See 42 U.S.C.A0 667(b)(West 1991). 

'See Fuchp, 133 S.E.2d IC  491 ( " N o  a g m e n t  .. .bctwecn husband and wife will . . .deprive h e  courts of lheir inherent IS well as their statutory authority to 
prom the mterestr  and provide for the welfare of infants"). For decisions reversing awards denying child ruppon to pstodial fathers, see Payne v. Payne. 370 
S.E.2.d428 (N.C. CI.App. 1988); M c h o r e v .  McLemore.366 S.E.2d495 (N.C. Cr App. 1988). 
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Allocation of Child Support 

$ 1 Whenever possible, parents with more than one child 
should decide how child support should 6 divided among the 
children. The attorney for the noncustodial parent should 
insist on an allocation clause because this,clauseis the key to 
modifying a support obligation when one ‘of several children 
experiences a material change of circumstances. A material 
change of circumstances typically occurs when one child 
leaves the custodial parent-either to move in with the other 
parent or to reside elsewhe-r u b n  the occurrence of a 
date specified in the agreement for the termination of child 
support, such as the child’s eighteenth birthday. In either 
situation, the noncustodial parent must know how much child 
suppprt he or she will have to pay pfter the changeoccurs. 

When a supkrt clause fails to specify the support that a 
noncustodial parent must pay per child, parents often calculate 
an approximate value for the support each child should 
receive by dividing the total support obligation by the number 
of children originally entitled to support. When a noncus­
todial parent no longer has to support one child, he or she 
reduces the total support payment by an amount equal to this 
pro-rata share. Accordingly, a father supporting his son and 
daughter under an agreement directing him to pay “$500 per 
month for the minor children” might reduce his monthly pay­
ments to $250 when the older child reaches age eighteen. ‘ 

1 

Unfortunately, this simple approach conflictsswith the law 
in many states. E In North Carolina. for instance, the child 
support in the example described above probably would 
remain at $500 until bofh children attained majority.6 To 
change a support obligationthat is set out in a hurt order, the 
noncustodial parent should’fileImotion asking the court to 
clarify the order or to reduce the support that he or she must 
pay for the remaining child or children.’ A court generally 
will not allow a noncustodial parent to determine unilaterally 
bow much child support is attributable to each child or to 
reduce his or her payments without the benefit of a court order.’ 

From the standpointof the custodialparent, a provision that 
does not allocate child support i s  best because it keeps child 
support at the highest level for the longest time. If a compro­
mise is necessary, the custodial parent’s attorney should try to 
divide the child support amounts unevenly. By doing so, he 

or she may accomplish a de facto increase in child support 
when one child attains legal majority or otherwise becomes 
ineligible for support. In the example described above, the 
noncustodial parent’s support obligation of $500 per month ­
could be divided into subpayments of $300 for the younger 
child and $200 for the older child. When the older child no 
longer requires support, the child support for the younger 
child effectively would increase. Instead of receiving $500 
per month for two children+xsentially, $250 per child-the 
custodialparent would receive $300 per month for one child. 

Escalator Clauses 

Occasionally, a couple will agree to recalculate future child 
support periodically to account for the increased hture in­
come of one or both parties or for the effect of inflation on 
child suppor~9Basically, four types of escalator clauses can 
be used. Whichever clause is considered, the LAA must en- ; r ”  
sure that the client fully understands the impact of the clause 
in a decree or sehtion agreement. i 

I 

The first form of escalator clause is based on the noncus­
todial parent’s net, or “take-home,” pay. This clause derives 
from the theory that the parent’s child support obligation 
should increase as his or her actual earnings increase. In 
general, this is a good idea, but it has its drawbacks-some of 
which arenot obvious. -

P 
The term “net pay” is capable of a lot of manipulation. 

Assume, for example, that Sergeant John Stuart decides io 
bring home more pay at the end of each month by claiming a 
few more withholding allowances on his Form W4.10 These 
additionalallowances, however, would not change the tax that 
Sergeant Stuart must pay on April 15 next year. Accordingly, 
an LAA could not assess Stuart’s net income simply by 
reviewing his leave and earnings statement. The attorney 
would have to examine Stuart’s federal and stke tax returns 
after the end of the calendar year, subtracting all taxes due 
from Stuart’s adjusted gross income to determine his net pay. 

As this example shows, the use of a “net pay escalator 
clause” necessitates an exchange of tax rems-not merely 
an exchange of monthly bay stubs. Ordinarily, this might 
prove to be no problem. Consider, however, the situation that 

6Many courts recognize a presumption against the proportional reduction of child support when one child auains majority. See, cg. .  Gilmore v. Gilmore. 257 
S.E.2d116 (N.C. Ct. App. 1979). Accordingly, a murt may deny a motion to modify a separation agreement or a consent order if the movant has premised the 
proposed modification on the allocauon of previously undivided child support following one child’s aaainment of majority. See Hershey v. Henhey. 292 S.E.2d 
141 (N.C. Ct. App. 1982). 

’See, e.g., Berries v. Berrier. 313 S.E.2d616 (N.C.Ct. App. 1984); Tilley v. Tilley. 227 S.E.2d640 (N.C. Cr App 1976). 

8See. e.g..Craig v. Craig, 406 S.E.2d656 (N.C. Ct App. 1991); Bmwu v. Brower. 331 S.E.2d 170 W.C. Ct. A p .  19881. Gates v. Gata. 317 S.E.2d 402 W.C. Ct. 
App. 1984). ,­

9The effect of inflation on child .5uppon is w d  recognized. Courr~even have laken judicial ndce of h e  effea of dollar depreciation on aupport awards. See 
Walker v. Walker. 306 S.E.2dA85 (N.C. 1983); Broughton v. Broughton,294 S.E.2d772(N.C.Ct.App. 1982). 

*OseegenerallyTJAGSA Practice Note,Wirhhdding andlncome TarR e m ,  The A m y  Lawyer. Oa 1991. at 48. 
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could arise if Sergeant Stuart were to many. Presumably, 
Stuart and his new wife would file joint tax retufns. Would 
Stuart’s bride want her income disclosed to the former Mrs. 
Stuart? Disclosure is inevitable if Stuart must exchange tax 
r e m swith his ex-wife. How will this affect Stuart’s current 
marriage? 

When confronted with such questions, many potential 
support payors revert to the “gross escalator clause.” This 
clause ties child support increases to increases in the grass 
income of the noncustodial parent. Because increases to the 
noncustodial parent’s wages or salary appear on his or her 
Form W-2. an exchange of tax returns is unnecessary. 

Using a gross escalatorclause avoids one major problem­
that is, the revelation of a current spouse’s income. A new 
problem, however, is created in the process-how does one 
detennine the noncustodial parent’s gross income? Does it 
include only his or her wage or salary income, as shown on 
the Farm ;W-2,or should it also include passive income, such 
as dividends and interest? I s  revenue from a rental property 
gross income? No single answer satisfies these inquiries. 
Realizing the difficulties inherent in describing this term,a 
good draEterwill pay close attention to the phrasing of a gross 
escalator clause. The clause must provide the noncustodial 
parent with adequate notice of his or her duties to report 
income and to calculate child suppapt increases. 

A third possibility is to adjust the support obligation to 
reflect increased costs of living, using an objective, neutral 
index to determine the cunent rate of inflation. Because 
inflation affects both parties equally-at least in theory-the 
“ConsumerPrice Index” ((PI)may be a good basis on which 
to recalculatechild support.11 Should a legal assistance client 
wish to adopt this a p c h ,  however, an LAA should recom­
mend that the parties identify and adopt a specific indexlr­
contrary to popular belief, the federal government actually 
does not compile a universal CPI. 

An LAA should be sure that a CPI clause i s  sufficiently 
specific to s w i v e  a challenge in court for vagueness. Only 
when an agreement clearly identifies a specific index will the 
parties be assuredof knowing how to recalculatechild support 
in the future. 

A fourth mechanism for adjusting child support is the flat­
rate escalator. In adopting this simple clause, the parties 
basidly agree upon a fixed annual increase in child support, 
usually based on the anticipated rate of inflation or the 
expected wage increases of one or both parents. They then 

I 

apply this figure annually to the previous year’s level of child 
support to compute the payor’s current support obligation. 
Because this approach is not linked directly to inflation or to 
the incomes of the patents, it arguably is not ‘’perfectly fair.” 
Nevertheless, it is “perfectly simple” to apply. 

If the parties adopt an escalator clause other than the flat­
rate clause, they should expect a considerablegap between the 
event that rriggers a support increase and the increase itself. A 
delay of one year or more is not uncommon. For example, if 
Staff Sergeant Rosser’s pay increases on 1 January 1993 from 
$1450 to $1550 per month, the former Mrs. Rosser will not 
realize the full benefit of a recalculated increase under her 
gross-wage escalator clause until she and the sergeant ex­
change W-2 forms in early 1994. A similar delay occurs 
when the parties use a CPI escalator clause. If the parties 
contact the regional office of the Bureau of Labor Statistics in 
August 1992 to request the most recent figures for the index 
they adopted in their escalator clause, they should receive a 
copy of the May 1992 CPI report in September. The figures 
for May 1992-the most recent data available-will reflect 
only the change in the CPIbetween June 1991 and May 1992. 

Another consideration is whether the parties will design 
their escalator to go down as well as up. Most parents who 
receive child support are less secure financially than the 
parents who pay child support. Child support recipients want 
to receive only increases, not decreases. Accordingly. they 
normally will insist on a specified minimum level of child 
support as an absolute “floor” for escalator adjustments. A 
noncustodial parent might agree to this arrangement in 
exchange for an equivalent “child support ceiling”-that is, a 
fixed monthly or annual sum representing a “cap” on child 
support increases. 

Finally, the parties must be told how, and when, to recal­
culate child support The simpler the escalator clause, the 
easier this will be to accomplish. An LA4,however, should 
not be surprised to find that many child support payors mu­
tinely ignore escalator clause recomputations for several years 
in a row. Only an optimistic or naive attorney would imagine 
that the noncustodial parent would look forwardeagerly to the 
next redetermination-read “increcrse”-of his or her support 
obligations. Too fkequently, parents sign an agreement con­
taining an escalator clause without considering the clause’s 
implications. The noncustodial parent subsequently regrets, 
ignores, or attacks each redetermination, bitterly asserting, 
“Everyone else pays a flat amount of child support, but my 
obligation is always going up!” 

llFor au owrYiCw of u s e s  m rhis uta, mx Brown, Evrcirhg Care W k n  Drafiiug COWS, 7 FAIRSHARE, Jw. 1987. at 9; Brown, Rough Justice in Automatic 
Sqporf Mmnt’s.S FAIRSHARE.May 1985.at 5; Kraure. MmticCmt of Living AdjurtrneN Clauses, 1 FAIICEHARE. Apr. 1981. at 3. 

1z’Ibe Dqmrrment of W r Bureau of labor Statistics mainrains l c v e d  indices. ‘These include “wage-eamer“ and ”urban” lists and indices for various regions 
of the camtry. ‘Ibe Burrru’a many regiandofficu excellent reaaurces for LAAa with questions about using i f a t i s t i c a l  compilations to calculate child s u p n  
obligations. Attomeyr also can w d e  for informatian to the Bumu of LaborSutistica, Uni~edStem Depmrtment of Labor, Washington. D.C.20212. 

An L M  bdcing fapradical guidelines on drafting CH clauses may want to r e k w  the following articles: M c d  & Robefion. The Conswner Price Inder 
Md Child Support Proceedings, 2 The LAMpLightcr. Summer 1990. at 5; Sawple Ckawe: Consumer Price Index C k u e  for Agrcemenfs, 4 ’The Matrimonial 
Stxaw.& aummer 1986,at 5; Bdr, Arguhg ficalofor Cloures, 1 The MatrimonialSucucgist. Mar. 1983,mt 2 
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Medical Care-A Hidden Factor 
I 

Clients need to be informed about much more than the “cash 
amount” of child support. Most child support cases involve at 
least two other hidden factors-medical insurance and uncov­
ered health care expenses. 

Medical Insurance 

Health insurance covers most, but not all, costs of medical 
problems. At the outset, an LAA must learn whether the 
nonmilitary parent has private medical insurance covering his 
or her children and, if so, what medical treatments the insur­
ance will cover. A typical policy has an annual deductible of 
$150, covers eighty percent of most medical expenses, and 
excludes elective surgery,routine physical examinations, and 
dental work from its coverage. As military dependents, the 
children of service members also are entitled to medical treat­
ment at military hospitals13 and are covered for many civilian 
health care expenses by the Civilian Health and Medical 
Program of the Uniformed Services (CHAMPUS).14 Ordi­
narily, CHAMPUS covers eighty percent of a claimant’s al­
lowable medical expenses. The annual deductible for out­
patient care i s  fifty dollars per person or one hundred dollars 
per family for sponsors of a pay grade of E 4  or below.lS For 
sponsors above this grade, the deductible is $150 per person 
or $300 per family.16 I 

When both parents work, each can maintain health care 
insurance for the children. This ”double coverage”-usually 
provided through CHAMPUS and an inexpensive, employer­
sponsored plan-may reduce uncovered medical expenses 
substantially. Alternatively, the noncustodial parent could 
maintain medical coverage, either through CHAMPUS or 
through a private insurance carrier, and both parents could 
split the uncovered medical expenses equally. The advantage 
of the latter option is  that it places part of the financial burden 
directly on the custodial parent-the parent more likely to 
“take a child with the sniffles to the emergency room,” 
according to the complaints of some noncustodialparents. 

Another factor that an LAA must consider is the payment 
of extraordinary unreimbursed medical expenses. If a child 
suffers a catastrophic illness or injury, the parent earning the 
higher income arguably should be liable for the excess 
payments. Accordingly, a clause allocating responsibilities 
for health care expenses could provide that medical insurance 
would be maintained by the parent with the’lowkrincome, that 
the parties would share uncovered expenses equally up to an 
annual, per-parent ceiling of $150, and that any uncovered 

expense exceeding this amount would be paid by the parent 
with the higher income. 

F 

A Problem of D&ition 

What are “uncovered health care expenses?” Depending on 
the policy language, the finances of the parents, and the needs 
of the children, these expenses might include payments for 
prescription drugs, psychological counseling,dental checkups, 
orthodontia, eyeglasses, routine physical examinations, and 
cosmetic surgery. 

Not all of these costs are easily foreseen. Deciding whether 
to state specifically in a separation agreement which parent 
must pay for each expense can be equally difficult. A custo-’ 
dial mother may be wise not to specify what “uncovered 
health care costs” means if doing so would jeopardize an 
otherwise generous order or agreement. A noncustodial 
father,‘on the other hand, might want to exclude orthodontia 
and elective health care procedures from “uncoveredexpense” 
treatment. Alternatively, he might be willing to share these 
costs, but only if he is consulted about, and expressly agrees 
to, the proposed medical or dental procedures before the 
mother incurs any expenses for them. In considering the allo­
cation of uncovered medical expenses between two parents, 
an LAA must consider these factors carefully. 

Paying the Bills r‘ 

A support agreement should state specifically how promptly 
a noncustodial parent must reimburse the custodial Parent for 
a child‘s medical expenses after those ‘expensesare incurred. 
No “right”answer or choice exists here-only the urgent need 
for the parties to choose a due date. Leaving this requirement 
unspecified may render it unenforceable. 

A sample clause might provide as follows: , 

1. 	The custodial parent shall provide the non­
custodial parent with a bill or statement for , 

health care or treatment of a child within 
seven days of this care or treatment. 

1 1 s 

2. 	The noncustodial parent shall pay any 
uncovered porrion directly to thehealrh care 
provider (or to the custodial parent if he or 
.she has paid this amount already) within : 
seven days of receipt of the bill or statement. 

1’Amy Reg. 40-3. Medical,Dental,and Veterinary Care.paras. 4-12 to 4-18 (15 Feb. 1985). 


14Seegenerally Dep‘t of Defense Directive 6010.8.Administration of the Civilian Health and MedicalPmgnun of the Uniformed Services (CHAMPUS) (Oct. 24. 

~1984). 

15Sce Office of Civilian Health and Medical Program of the Uriiformed Sews.. OCHAMPUS Fact Sheet 18 (May 1991). 

le/d. For more detailed informdon. an LAA should contaci the CHAMPUS office on his or her installation or the Office of the Civilian Health and Medical 
Program of the Uniformed Services, Aurora. Colorado 800454900. 
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4. 

I 


F“ 


3. 	The noncustodial parent immediately shall I 

submitthe bill to his or her insurance carrier 
for payment. 

4. 	If the custodial parent already has paid the 
enrire bill, the noncustodial parent shall 
reimburse him or her in full within seven 
days after receiving the bill or statement 

, from the custodial parent. 

5. If the health care provider has not been paid 
and must be reimbursed, the noncustodial 
parent shall make the health care provider 
the payee for the insurance check or shall 
pay the h d t h  care provider promptly upon 
receipt of the insurancecheck. 

6. The bill or statement provided to the non­
custodial parent shall include a description
of the child’s treatment and the health care 
provider’s prognosis or diagnosis. It also 
shall state whether the health care provider 
has applied directly to a medical insurance 
carrier forpayment.-

Life Insurance 

8 An attorney drafting a separation agreement should con­
sider using a life insurance clause to provide for the payment 
of insurance proceeds as a substitute for child support if one 
parent dies wbile child support or college expenses are still 
due. Because both parents are legally responsible for sup­
porting the children, this provision’logically should apply to 
both parensnot  merely to the parent who is responsible for 
paying child support. 

Determining the Exrent of Coverage 

To draft a life insuranceclause, an attorney must calculate 
the coverage that each party should obtain. If the parents can­
not agree on a set figure for the face amount of each policy, 
the attorney should start by estimating how much child sup­
port would go unpaid if thefnoncustodialparent were to die 
immediately after the agreement or the decree becomes effec­
tive. By calculating yearly child support for each child for the 
duration of the noncustodial parent’s support obligation, the 
auorney can determine the noncustodial parent’s total child 
support obligation. To be economically accurate, this sum 
should be reduced to present value to reflect the future invest­
ment potential of money “in hand”; it also should be adjusted 
llpwards for future inflation. The remaining figure, the sum of 
all future child support payments, is a fair starting point for 
the face value of a policy. It r e p a n t s  the maximum foresee 
able financialexposureof the custodial parent if the noncusto­
dial parent’s death deprives the children of further support. 

As the years go on, the face amount of the life insurance 
could be reduced gradually to account for the decreasingnun­
ber of years in which the noncustodial parent must pay child 
support. Somellifeinsurance carriers offer policies with a 
reducing face value, but the benefits of finding and selecting 
such a policy when negotiating a life insurance clause rarely 
are worth the time and effort they entail. Instead of searching 
for a policy that will pay the cheapest possible substitute for 
child support, the noncustodial parent should arrange to pay 
any “excess” directly to the child upon attainmentof majority, 
termination of college studies, or at some other appropriate 
date. 

Calculating the face amount of life insurance for the 
custodialparent is difficult because he or she provides support 
in hnd-not in monthly cash payments. In some states, an 
attorney may use state child support guidelines to determine 
the amount of support for which the custodial parent is 
responsible.17 If this option is not available, the attorney may 
assign a nominal value to the in-kind support the custodial 
parent provides each month. In either case, the attorney then 
would calculate the face value of the custodial parent’s 
insurance in the same way that the noncustodial parent’s 
insurance value is determined. Finally, if the custodial parent 
is employed outside the home and the employer provides life 
insurance as an employmentbenefit, the parties could agree to 
use whatever amount of life insurance is available to the 
custodii parent as the measure of the custodial parent’s life 
insurance protection. 

Life insurance provisions may be secured by a policy that 
belongs to the premium payor and builds up cash value or 
equity (a whole life or universal life policy); by a policy that 
belongs to the payor, but builds up no cash value (term life 
insurance); or by a policy that has no equity or cash value and 
does not belong to the person who pays the premiums (a 
group life policy, such as Serviceman’s Group Life Insur­
ance). The owner of an insurance policy wields considerable 
power. He or she designates the initial beneficiary and must 
consent to any proposed changes in beneficiary. Moreover, 
the insurer must inform the policy owner of any attempts to 
cancel the policy and of nonpayment of premiums if nonpay­
ment could result in cancellation of coverage. Finally, no one 
but the policy owner can borrow against the life insurance 
policy. 

A premium payor can defeat the purpose of the life insur­
ance clause in a separation agreement by exercisingany of the 
powers incident to ownership of the policy. If, pursuant to a 
separation agreement,both parents purchase life insurance for 
the benefits of their children, each parent will want to prevent 
the other from abusing his or her powers of ownership. To 
accomplish this, the parties should agree to a cross-lransferof 
ownership of the insurance policies. (Most insurance com­
panies will allow a collateral assignment of ownership of a 
whole life, universal, or term life policy to a person other than 

I’See, ea..N.C. Gen. Sut Q 50-13.4(~)(1) (1991). 
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the payor.) Accordingly, the separation agreement should 
provide that each parent shall own the other's insurance policy 
or policies for the duration of the support agreement. Owner­
ship of the policies would revert to the original owners when 
the terms of the agreement have been satisfied. A cross­
transfer of ownership protects each parent, preserving their 
promises and eliminating any temptations to cancel the poli­
cies or to change beneficiaries. 

Choosing a BenefZciary 

Clearly, choosing a proper beneficiary is important. The 
simplest choice would be to have the parents name each other 
as beneficiaries; however, this approach can be dangerous. 
Unless the insured party somehow limits the named bene­
ficiary's right to use the life insurance proceeds, the bene­
ficiary may spend these benefits for any purpose. A surviving 
parent could go on a wild spending spree upon the death of 
the insured parent, utterly ignoring the best interests of the 
children. 

Some parents may suggest that the children be named as 
beneficiaries. This approach has a certain attraction because 
the children are the intended recipients of the money from the 
life insurancepolicy. A closer examination, however, reveals 
the flaws in this arrangement. In most cases, a parent will 
want the money from an insurance policy to be used to pay a 
child's regular, day-to-day expenses. In essence, the parent 
sees the insurance benefits as a substitute for child support. 
Many states, however, will not allow proceeds payable to a 
minor child to be used in this manner. The surviving parent 
must obtain letters of guardianship to receive the money from 
the insurance company. Moreover, the surviving spouse pro­
bably will have to hold the money in trust for the child until 
the child attains majority. State law muy allow the guardian to 
request an interim allocation of the proceeds for a large emer­
gency expense that the guardian cannot afford to pay person­
ally; however, it very likely will prohibit distribution and 
disbursement of truSt assets for the child's ordinary living ex­
penses. 

A further complication is the requirement that the guardian 
disburse insurance proceeds to a minor beneficiary as soon as 
the child attains majority. Only rarely is a person capable of 
managing large sums of money at age eighteen or twenty-one. 
A parent probably would prefer to have insurance proceeds 
held in trust for the child until he or she attains sufficient 
maturity to handle this money wisely. A typical trust dis­
bursement provision would allow the trustee to pay half the 
funds to a child at age twenty-five and the other half at age 
thirty. 

ISlR.C. 152(e) (Maxwell Maanillan 1991). 

AU these considerationsindicate that a parent should create 
a trust for a child, rather than naming the other parent or the 
child as a beneficiary under the life insurance policy. This ­trust should empower the trustee--ordinarily,but not neces­
sarily, the survivingp a r e n t 4  use insuranceproceeds to pro­
mote the health, education, safety, and wetfare of the minor 
child. Forexample, the trust could direct the trustee to draw a 
regular monthly allowance to cover the child's expenses for 
lodging, utilities, transportation and schooling. The trust 
agreement alsocould permit one-time payments from the mst 
formajor expenses, such as purchasing a car for the child or 
the payment of major medical bills. Finally, the language in 
the trust should be sufficiently broad to allow the trustee to 
enroll the child in a private school and to pay college tuition 
until the child completeshis orher undergraduate studies. 

In addition to provisions governing transactionsduring the 
lifetime of the trust, the trust document should contain 
specific directions for the disbursement of assets when the 
trust terminates. If the parties have more than one child, the 
trust agreement should specify whether the proceeds must be 
held in separate trusts from the outset or should be maintained 
in a unitary trust with individual portions split off as each 
child attains the specified age of distribution. 

Allocating the Dependency Exemption 

In the absence of an agreement to the contrary, a parent ­
who has custody of a minor child for more than half of each 
year may claim the child as a dependent for tax purposes.18 
The right to claim the dependency exemption may be trans­
ferred by a separation agreement or a court order. Similarly, 
the custodial parent may transfer the right by compieting 
Treasury Form 8332, signing it, and giving it to the noncusto­
dial parent to attach to his or her federal tax return. 

In the 1991 tax year, a taxpayer could claim a dependency 
exemption of $2150 as a deduction from income. This sum, 
however, was not the actual dollar value of the exemption. 
For a person in the fifteen-percent federal tax bracket, the 
exemption was worth roughly fifteen percent of $215(r--that 
is,  $322. For a taxpayer in the twenty-eight-percent tax 
bracket, the dependency exemption was worth approximately 
$602.19 

An LAA who represents a custodial parent may find that the 
best course of action is not to mention the dependency exemp­
tion at all. The custodial parent well may need the money the 
exemption representsand may not wish to part with it. On the 
other hand, an LAA tepresenting a noncustodial parent nor­
mally should try to convince the other side to transfer the 

7 

1g'lhese figures reflect d y  the amounts by which n dependency uemphn can reduce a taxpayer's federal income LEU. A taxpayer, however, dso may use a 
dependency exemptionto reduce his or her state inwme tax Liability. Accordingly. the exemption ia more valuable if the taxpayer must pay both federal and state 
income taxes. 
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dependency exemption to the LAA’s client. In most divorces, 
the nOncuStDdial parent is the parent with the higher income. 
Accordingly, he or she arguably needs the dependency exemp 

-, tion more than the custodialparent. 

Through skillful negotiation. an LAA may persuade the 
custodial parent to gggiveaway” the dependency exemption to 
preserve an otherwise satisfactory settlement This task, how­
ever, is often difficult. If the custodial parent refuses to give 
the dependency exemption to the noncustodial parent, the 
ammey should consider advising the noncustodial parent to 
“purchase” the exemption. 

The purchase price of a dependency exemption usually is 
equal to the additional income taxes that the custodial parent 
would have topay if he or she could not claim the exemption.
This sum can be calculated easily. The rough calculations, 
based on the parent’s tax bracket, are outlined ab0ve.D To 
define the price more precisely, the attorney should prepare 
two dummy tax returns for the custodial parent-one exclud­
ing the dependency exemption and one including it. The dif­
ference in taxes i s  the amount the custodial parent would lose 
annually by relinquishingthe exemption.21 

A custodial parent need not transfer a dependency exemp­
tion permanently. He or she could transfer the exemption to 
the noncustodial parent in alternating years. Similarly, 
parents who have more than one child could apportion the 
dependency exemptions for the children between themselves. 

r?. 	 If the parties agree io split multiple exemptions, an LM 
usually should advise his or her client to claim the depend­
ency exemption for the younger child. The younger child will 
remain a minor longer than his or her older sibling; therefore, 
his or her exemption is  more valuable. 

Another issue that an LAA must consider when repre­
senting a custodial parent is whether the transfer of an exemp­
tion to the noncustodial parent should be complete or condi­
tional. Only rarely will a custodial parent want to transfer a 
dependency exemption unconditionally. More frequently. a 
transfer will be conditioned on the noncustodial parent’s 
complete compliance with all child support requirements­
including college expenses, medical insurance, and uncovered 
health care expenses. For example, a transfer agreement 
could require the noncustodial parent to meet all of his or her 
support obligations by December 31 of each year as a viable 
condition precedent it0 the custodial parent’s execution of a 

4 Form 8332 each January. 

L 
W e e  Jvpro text rcompanyingnote 19. 

, College Expenses 

Today, many children find that college is not a luxury-it is 
a necessity. Moremilitary parents than ever before can afford 
to send their children to college; however, few find the costs 
of higher education easy to bear. A sensible parent will want 
to consider college expenses as part of his orher child support 
settlement strategy. 

The f h t  issue to be decided is how long the educational 
support obligation will last. Typically, a college-expense 
clause will fund a child’s undergraduate education for four 
years. This four-year period can be consecutive or cumula­
tive. An obligation extending for eight semesters undoubtedly 
would accomplish the same result. 

Occasionally. a child will need more than four years to 
complete college. Accordingly, a five-year obligation might 
be a more realistic target if the child’s panents want to ensure 
the child earns a degree. Altematively, the parties could pro- ’ 

vide that the payment period shall continue until the child 
reaches a certain age. The parties also should decide whether 
the child must attend college full-time to be eligible for 
educational support or whether part-time attendance is per­
missible. 

Next. the parties must determine which costs the colleke­
expense clause will encompass. Most expense clauses cover a 
child’s expenses for room, board, books. tuition, and fees. A 
clause also should state which parent will pay the child’s 
expenses during the summer. Finally, the clause may direct 
one parent to provide the child with a stipulated amount of 
spending money per month or with travel money if the school 
is not located near the custodial parent’s home. 

A college expenses clause must describe each parent’s 
. The parties should reject a clause 

help with college expenses if he [or 
she] is able to do so,” or that states that a parent “will assist 
with college expenses in a fair and reasonable manner.” At 
best, such vague promises may lead to costly litigation; at 
worst, they are unenforceable.= 

Once the parties have decided on the terms described 
above, two issues Amain. The first is whether the clause 
should include performance or scholastic qualification 
requirements. Parents usually will want to condition their 
child‘s entitlement to educational support upon the quality of 

Suppose,for h e .that r cnstdal m&r would have to pay UIadditional s600in feded taxes each year if #hecould not claim a dependencyexemprimfor 
her daughter. AaMning that she would inar no a d d i t i d  itate tax liability by trpnsferring the exempticm. ihe would have to w i v e  an extra S50 per month in 
child support fran the child’#father to qudh ha economic positicn. 'Ibis eum V s e n u  the purchase price of her daughter’s dependency exemption. The 
mother.however,is not kund to rcapt thir price. If the bedu that the father would gain through a transfer of the exemption exceeds the cost the mother would 
m a by transferring&e 0hlip-m example, if he was in a 28% tax btadtet and rhe was in the 15% bracket4e  mother cadd attempt U)ret a higher price 
forthe exnnpion. 

zE.g.,R o s a  v. Ram,  413 S.E.2d 6 (N.C.a.App. 1992). 
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the child’s academic performance and the merit of the pro­
gram in which he or she is enrolled. A good example of this 
would be a requirement that the child must maintain a “C” 
average in pursuit of a generally recognized degree at a duly 
accredited institution. ( 1  

The second issue is financial-how much money will be 
spent and who will spend it? The parties must decide whether 
one parent will assume sole pecuniary responsibility for a 
child’s higher education or whether the parties will divide the 
child‘s college mtsbetween them. 

, I 

~ Whenever one party bears sole responsibility for college 
expenses, that party’s attorney should insist on some form of 
“cap” on this obligation. Not even a well-meaning parent who 
is anxious to send his or her child to school wants to incur a 
college-expense obligation that involves unknown and pos­
sibly unaffordablecosts. In lieu of a specific monetary limit, 
a clause could state that the parent shall not be required to pay 

. an amount greater than the in-state tuition at the state uni­
versity or public-supportedcollege nearest the residence of the 
child when the child enterscollege. I 

. j 

uently decide to share college costs, The law­
yer drafting the support agreement then must attempt to divide 
these expenses fairly. This task is not always simple. An 
equal division might sound logical and equitable, but this 
might notbe so wide disparityexists between theincomes 
of the parties. jf the fatherearns w e  as much Bs h e  mother, 
a fair agreement might the father to pay two-m 

any decrease in child support during extended visitation 
periods.% The parties, however, may agree to this arrange­
ment to enmurage the noncustodial parent to spend more time 
with the children. Similarly, bey may wish to acknowledge ,­

that, during the children’s visits, the noncustodial parent faces 
substantially higher expenses, while the custodial parent’s 
expenses drop Significantly. 

To eliminate child support entirely for the one- or two­
month period each summer when the children live with the 
noncustodial parent rarely is desirable or acceptable. The 
custodial parent’s expenses may decline during these visita­
tion periods. but they do not disappear. Even when the chil­
dren are absent, the custodial parent must pay for various 
“embedded”child care costs. such as furniture, clothing, and 
obtaining and maintaining 8 home with extra living space. A 
reasonable compromise would halve the noncustodial parent’s 
child support for each month that the children stay with the 
noncustodial parent. This approach recognizes the costs the 
custodial parent must bear without ignoring the increased 
expenses the noncustodial parent incurs during the children’s 
visit. , 

Termination of Child Support 

A support agreement should identify specific events as con­
didons for the termination of child support. Among these 
even@me the child’s death; emancipation by m h a g e ,  entry 

the college costs. 

, Occasionally, an attdrney or a client may be tempted to 
delay a precise allocation of educational expenses until the 
child enters college. This is rarely a wise idea. For example, 
a college clause could state that the parties will pay their 
shares of the college costs in proportion to their respective 
gross)incomes when the child enters college. This arrange 
ment, however, could induce either parent to drop out of the 
workforce. ,By reducing his or her wage income drastically 
just before the child’s freshman year, one parent effectively 
could saddle the other with all of the child’s college expenses.
This unfair tactic h m s  not only the parent who continues to 
vork, but also theBchild. ficcordingly, the parties should 

at would encourage thbe machinations. 
4 1 

, I ’  

: IReduction of Child Support for Visitation 

in general. a noncustodial parent’s exercise of visita 
rights does not affect his or her obligation to pay child sup­
port.23 Absent a specific, contrary provision in a decree or 
separation agreement,the noncustodial parent is not entitled to 

of 	 into military service, or another specifc act connoting entry rinto adult life; attaining legal majority; graduation from high 
school; or moving away from the custodial parent. 

The child’s death or legal emancipation always should be 
identified explicitly as irrevocable termination events. Ac­
cordngly, most decrees or settlement instruments state that 
child support will end when the child dies or attains majority. 

The age of legal majority varies among the states between 
eighteen and twenty-one. State law,however, also may con­
tain a “savings provision.” A savings provision typically re­
quires a parent to support an adult child for a specified period 
if the child remains in high school after attaining majority.= 
Some statesextend this still permitting
their courts to order parents to support their children until the 
children complete college. Finally, state law may provide that 
parents must support an incompetent child indefinitely. If the 
parties to a separation agreement are residents of a state that 
imposes this duty, they should consider including a clause in 
the agreement that will allocate a child’s future expenses fairly 
between the parents if the child is incapable of self-support 
when he or she reaches age eighteen? 

Craddodt. 300 S.E.2d908 (N.C. 1983); Cohen v. &hen, 396 S.E.2d344 (N.C. Ct. App. 1990). 
F 

24E.g.,Goodson v. Goodson,231 S.E.2d 178. 182 (N.C. Ct App. 1977). 

=See, e#., N.C. Gen.StaL 500-13.4(1991) (a parent’s obligation to support a child rhall conhue while the child remains in high school if the child is not yet 20 
years old). 

%See, e.g., Yucs v. Dowless. 379 S.E.2d 79 (N.C.Ct.App. 1989), affdper curiam, 386 S.E.2d uxl(N.C. 1990). 
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An attomey should talre great care when drafting a clause 
that purports to eliminate child support when the child moves 
away from the home of the custodial parent. A child may 
leave home temporarily or permanently. 'Few would dispute

I" the propriety of terminating child support to the custodial par­
1 ent if the child takes up p e m n e n r  residence elsewhere. To 

determine conclusively that the child has made a "perma­
nent" change of residence, however, often is difficult. When 
drafting a support agreement,an attorney may want to c m t e  a 
bright-line distinction in a termination clauseproviding, for 
example, that the noncustodial parent's support obligation 
shall terminate after the child has been absent from the custo­
dial parent's home for more than thirty consecutive days. On 
the other hand, the attorney may find that the client might 
benefit from a more nebulous standard. In that case, the 
attorney might draft a clause stating that the obligation shall 
terminate if the child has chosen to live elsewhere indefi­
nitely. No simple answer exists. In each case, an LAA must 
recognize the issue and must discuss it with the client to 
obtain an enforceable solution that is agreeable to both parties. 

Conclusion 

When all is said and done, there is a great deal more to 
child support than meets the eye. Legal assistance attorneys
often lack experience in litigating contested support issues in 
the civil cow. Consequently, their supervisors must train 
them to see, analyze, and resolve child support :issues. A 
close examination of the child support issues outlined in this 
article, combined with local continuing legal education train­
ing, will give LAAs keys to solving most child support prob­
lems. The checklist that follows gives a visual outline of the 
most important aspects of child support negotiations and alter-
MtiVeS. 

Checklist for Child Support Options 

-MONETARY AMOUNT 
Check state child support guidelines? 
Check service regulations? 
Allocate support among children? (Always 
do this when representing a noncustodial par­
ent!) 
Include an escalatorclause? With or without 

e acap? 
> net pay escalator? 
> gross pay escalator? 
> CPI escalator? 
> flat-rateescalator? 

-HEALTH CARE INSURANCE 
* c H A M w s  

Private insurance 

-UNCOVERED HEALTHCARE EXPENSES(UHCE) 
f- Portion paid by noncustodial parent: 

> all? 
> half? 

> other fraction? 
I > excess over stated amount? 

Define UHCE or leave unspecified? .Payment due when? To whom? 

-LIFEINSURANCE .Extent of coverage? .Which parents are insured? 
Transfer of ownership of policy? 
Choice of beneficiary: 
> other parent? 
> child ur children? 
> trust? 

-DEPENDENCY EXEMPTION .Transfer? 
Give the exemption away or trade it for in­

ed child support? .Permanent or annual transfer? 
Complete transfer, or hansfer conditioned on 
faithful compliance with child support obli­
gations? 

-C O L ~ G EEXPENSES 

Length of obligation? 
Items to be covered: 
> room and board? 

> books? 

> tuition? 

> fees? 


Conditioned on: 
> child's performancein school? 
> generally recognized degree? 
> accreditedinstitution? 

Portion paid by noncustodial parent: 
> all? 

> half? 

> other fraction? 

> specific amount? 


-REDUClTON OF CHILD SUPPORT FOR VISITATION 

-TERMINATION OF CHILDSUPPORT 
Always include death or emancipation (by
marriage, military service, etc.) or child's 
moving awayfrom cuslodial purenr 

Other qualifying events: 
> age of majority? 
> high school termination? 
> college temina tion? 
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Introduction ' 

On 18 November 1988, President Ronald "Reagansigned 
the Federal Employees Liability Reform and Tort Compen­
sation Act of 1988 (FELRTCA or Act).l The FELRTCA 
granted federal employees absolute immunity from civil lia­
bility for any negligent or wrongful acts they might commit 
while acting in the scopes of their employments.2 1/ 

Before 1988, the common law had afforded federal em­
ployees similar protection from'tott claims.3 The courts that 
developed his doctrine reasoned that federal workers would 
not carry out their official duties willingly unless they were 
immune from personal liability.4 Under this doctrine, an 
aggrieved party could receive compensation for an injury 
caused by a federal employee's negligent or wrongful conduct 
only by filing a claim against the United States under the 
Federal Tort Claims Act (FMJA).5 , 

On 13 January 1988, however, the Supreme Court signifi­
cantly changed the law governing the persona! tort liabilities 
of federal employees. In Westfafl v.  Erwin,6 the Court de­
clared that the purpose of official immunity was not to protect 
an erring federal employee from personal liability, but to 
protect the employee's freedom to make decisions while 

IPub. L NO. 100-694.55 56,102 Stat. 4563,4564. 

performing his or her duties.' Reasoning that the threat of lia­
bility cannot inhibit an individual's decision-making ability 
unless the individual's conduct is discretionary,S the Court 
found no compelling need to protect nondiscretionary acts. 
Accordingly, it ruled that a federal employee's conduct must 
be disdonary, as well as within the scope of employment, 
for the employee to claim absolute immunity from state-law 
tort liability? 

The Court acknowledged that problems existed in this area 
of the law and invited Congress to provide legislativeguidance 
on the issue of federal employee immunity.10 In response, 
Congress declared that by eroding the common-law tort im­
munity previously available to federal employees, Wesgalf 
and similar judicial decisions had created an "immediate 
cnsis".ll The FELRTCA was Congress's solution to this 
problem. 

Congress's primary purpose in enacting the FELRTCA was 
"to rem federalemployees to the status they held prior to the 
Wesrfall decisi~n'~-&hatis, a status of absolute tort immunity 
for activities the employees conduct within the scopes of their 
employments.12 Accordingly, it designed the FELRTCA to 
protect federal employees from the threatsof personal liability 
and protracted litigation.13 Congress feared that "[tlhe pros­

2H.R. Rep. No. 700.lOOth Cmg.. 26 Sess. (1988). repinled in 1988 U.S.C.C.A.N.5945,5946. 

31d. 

41d. 

SFederal Tort Claims Act, ch. 753. tit. IV,60Stat. 842 (1946) (codifiedas amended at scamred iections U.S.C.);see 28 U.S.C.05 1346@).2671 (1988). BY 
waiving its sovereign immunity, the United States assumed responsibility to injured persons for common-law tom h u e d  by its employees. This responsibility 
closely resembles the liability that a private employer must bear for torts that its employees &t within the acopes of their employmentc. 

6484 U.S.292 (1988). ' 

' I d .  ai 295. 
. J 

ald. at 296. 

91d. 

10Id. 


11Pub. L No. 100-694.5 2(a)(4)-(6). 102 Stat. at 4563. 


1ZH.R. Rep. No. 700, supra note 2. reprinled in 1988 U.S.C.C.A.N.at 5947. 


13Pub. L No. 100-694.8 2(a)(5)-(6), 102 Stat. at 4563. Congressasserted thas after Wesrfall,federal tmployees would be liable personally for acts they Oommit in p

the scopes of their employments. H.R. Rep. No. 700, supranote 2, reprinted in 1988 U.S.C.C.A.N.at 5946. Congress also f d that an adion brought against a 

federal employee no longer would be resolved through summary judgment or dismissal early in the m e .  Id. It noted that this would mcnxte litigation m s t s ,  the 

time needed LO resolve the issue of "discretion." and the uncertdnty experienced by the individual employee being sued. See id. Cmgrurs believed that summary 

judgments and dismissals no l m g a  would be available because the determination of whether an employee exercised governmental "discrrtiOn" always would be 

factual. See id. 
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l
, pect of such Liability seriously [would] undermine the morale
I and well being of Federalemployees,” and would impede the 
I effective operations of governmentagencies.14 
7 

At first glance. the RXR‘KA appears to offer federal em­
ployees bmad protection f d m  common-law tort liability. It 
not only h l m i z e s  a federal employee for the actions he or 
she takes in the scope of employment, but also allows the 
Attorney General to determine whether the employee’s 
alleged misconduct actually did occur in the scopeof employ­
menfls If the Attmney General certifies that the employee 
acted in the scope of employment, the United States will be 
substituted for the employee, and the case will be removed 
from state cornto federal court.l6 

Unfcatmakly, Congressfailed to draft precise provisions to 
govern this ptocess. n e  protection that the FELRTCA should 
have provided federal employees has been limited severely by 
inexact judicial interpretations and by a major misunder­
standing among Department of Justice @Or) officials about 
the effects of certification. This article will provide an over­
view of the FELFtTCA, will examine the controversy con­
cerning scope of employment certifications, and will discuss 
the ways that different interpretations of the certification pro­
cess affect federal employees. 

Overview of the FELRTCA 

h\ The FELRTCA provides that the sole remedy for a plaintiff 
seeking to recover damages for an injury resulting from the 
negligent or m g f u l  act of a federal employee acting in the 
scope of his or her employment is to file suit against the 
United States under the FTCA.I7 The FELRTCA recognizes 

14Pub. LNo.100494,Q Wa)(6), 102 Stat. at 4563. 

1928 U S C A .  Q 2679(c) (West Sppp. 1992). 

16ld. 0 2679(d). 

171d.1mgcb)(i). 

only two exceptions to this rule: A federal employee who (1) 
has violated an individual’s constitutional rights.18 or (2) has 
violated a federal statute that expressly authorizes an aggrieved 
party to bring a civil action against the employee, is not 
entitled to the Act’s protections.19 

The FELR‘KA allows a federal employee who is sued in 
his or her individual capacity in a state or federal court to ask 
the Attorney General to certify that the employee “was acting 
within the scope of his  [or her] employment at the time of the 
incident out of which the claim arose.”m Upon certification,a 
suit filed in stab court “shall be Emoved ...to the [federal] 
district court. .. for the district in which the action . . . is 
pending.’ql Once in federal court, the suit is “msmogri­
fied”U into an action against the United States under the 
FTCAB and the United States is substituted as defendant in 
place of the employee.% 

If the Attorney General refuses to certify that a federal 
employee acted in the scope of his or her employment, the 
employee may petition the court to reverse the Attorney 
General’s decisi0n.S Moreover, if the plaintiff filed suit 
against the employee in a state court, the employee may 
remove the case to federal district court.% If the district court 
reverses the Attorney General’s decision, the claim against the 
employee will be dismissed and the case will proceed 
exclusively against the United States? If the court upholds 
the Attorney General’s decision,the case must be remanded to 
the state court.28 

Once cercified,the case proceeds against the United States. 
subject to all the “limimtionsand exceptions”applicable to the 
FTCA.29 Substitution of the United States for a federal em­
ployee as party defendant frequently will prevent adjudication 

IBld. 0 2679(b)(2)(A); #.Binna v. Six Unknown Named Agents ofthe Fed. Buruu of Narcotics. 403U.S. 388 (1971) (a victim may leekpersonal &IS from a 
federal anployee who vidatu the vidim’r constituti0ll.lrighm). 

1928 U.S.C.A. Q 2679@)@)@)(West Supp. 1992). 

mld. Q 2679(c). 

21Id. 8 2679(dxz). 

PEgmv. URired Stater, 732 ESupp 1%8,1251 (ED.N.Y. 1990). 

B28 U . S . U  Q 2619(d)(4) (West Sum 1992). 

%Id. Q 2679(d)(1). 

=Id. #2679(d)(3). 

%Id. 

n ld .  

=Id. 

a1d. 0 2679(d)(4). 
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of the plaintiffs case because the plaintiff previously will not 
have exhausted the FTCA's administrative remedies. .More­
over, if the plaintiffs claims are not actionable against the 
United States, substitution could destroy the plaintiffs case 
completely.% 

In United States Y. Smith,31 the Supreme Court settled the 
question of whether the FELRTCA immunizes federal em­
ployees from suit when an FTCA exception prevents recovery 
against the United States. Smith sued an Army doctor in 
federal district court, alleging that the doctor had committed 
malpractice when delivering Smith's baby at a military 
hospital in Italy.32 The district court substituted the United 
States for the doctor, then dismissed the suit against the 
United States because the F K A  does not apply to foreign 
'actions.33 The Ninth Circuit reversed, holding that the 
FELRTCA allows a district court to substitute the United 
States for a defendant federal employee only if the FTCA 
provides the plaintiff with a remedy against the United 
States.% The Supreme Court reversed the Ninth Circuit. It 
held that the FELRTCA immunizes government employees 
even when exceptions under the FTCA leave plaintiffs with 
no judicial remedies against the United States.35 

This decision focused the attentions of plaintiffs, counsel, 
and @e courts on provisions in the FELRTCA discussing the 

scope of the Attorney General's power to cemfy a defendant's 
.employment status. Snu'th essentially permitted the DOJ to 
deny a plaintiff a cause of action in tort simply by issuing a 
certification. This revealed that the crucial issues in an ,-

FELRTCA case pre whether the Attorney General-or h i s  or 
her lawfuUy appointed delegate-pmperly effected a certifi­
cation and whether a plaintiff may contest this certifiktion in 
court. 

scope of Employment Certifiiation 

The FELRTCA provides that whenever a federal employee 
is sued for an act he or she allegedly committed while work­
ing, the Attorney General or his delegate shall certify whether 
the employee was acting within the scope of his or her 
employment^ At present, if a United States attorney certifEs 
that the employee was acting within the scopeof employment, 
the case "shall" be removed from state court to a federal 
court,= and the United States "shall" be substituted for the 
employee as the party defendants 

The DOJ initially contended that the judiciary could not 
review an FELRTCA ce~ication.39 Many plaintiffs' aaor­
neys-and some judges-hotly disputed this interpretation of 
the Act. Plaintiffs facing the prospect of being left without 

30See. e.g.. 28 U.S.C. 5 26SO(h)(1988) (barring FTCA claims for assaulb battery, libel, slander, and malicious prosecution); id 0 26m)(barring any claim 
arising in a foreigncountry). 

c 
31111 S .C t  llSO(1991). 

' I


%d. et 1183. 

33id. 
$ 1 

%Smith v. Marshall, 885 E2d 650,652 (9hCir. 1989). redd s d  nom. United States v. Smith, 1 1 1  S. Cr 1180 (1991). strict court initidly granted the 
Government's motion to substime the United States for the doctor pursuant to the Gonzalez Act. See Smith. 111 S. C l at 1183; @. 10 U.S.C. 9 1089 (1988) (in a 
iuit against militarymedical perscnnel for M employment-dated tort. the mrtmust rrubstimte the United Statu as the defendant and the suit must proceed under 
the FKA). After the distict court announced ha decision, Congress enacted the FELRTCA. In responding to Smith's appcal to the Ninth Circuit, the Government 
abandoned the Gonzales Act and argued its case solely under the FELRTCA. See Snilh, 111 S. Ct. at 1183. Neverhlesr. m reviewing Smith's appeal. the Ninth 
Circuit considered both acts. I t  finally held that neither act absolved the doctor of personal liability. See Smith, 885 F.2d at 652. 

"he Government did no1mention the Gonzales Act in its petition for ce~orari .See Smith, 1 1  1 S. Ct. at 1 1  84. M e r  deciding hat the FELRTCA immunized the 
d a o r ,  the Supreme Cow d i s m i s a e d  the Gonzales Act issue as imlevant. See id. at 1184 n.6. 

35Smith. 1 11 S. Ct. at 1 1  85. 

3628 U.S.C.A. 5 2679(c) (West Supp.1992). "he Ammey General has delegated certification authority to the United 
28 C.F.R. 5 15.3 (1991);see aLro Meridian Int'l Logistics. Inc. v. United States, 939 F2d 740.743 n.2 (9th Cir. 1991). 

"28 U.S.C.A.12679(d)(2) (West Supp. 1992).Sedion 2679(d)(2) provides, 
Upon cenification by the Attorney General that the defendant employeewas acting within the scope ofhis [or her] officeor anploymat at the 
time of the inadent out of which the claim arose, any a v i l  action or p d g ccmmend upon such claim in a State aut shall be m o v e d  
without bond at m y  time before trial by the Attorney General to the district cow of the Ullited States for the district and division embracing 
the place in which the aaion or proceeding is pending. Such nction or p'oceeding shal l  be deemed to be an action or proceeding brought 
against the United States under the provisions of h i s  rille and all references therrto.'md the United Stam shall be substituted as the party 
defendant. ?his cedication of the Attorney General shallconclusively establishsooped offiac or employmentfor p w e s  of m o v d  I 

Id. 

s*See id. g 2619(d)(l). Section 2679(d)(1) provides. 
Upon cerrification by the Attorney General hithe defendant employee was acting within the #cupof his [or her] office or employment st 
the time of the inadent out of which the claim arose, any civil action or proceeding cornmenad upon such daim in a United States district 
cow shall be deemed an action against the United States under the provisions of th is title and all refercncea thereto, and the United States 
shallbe substimed as the p a w  defendant. 

Id. P 

39Memorandum,John R. Bolton, Assistant Attorney General, Civil Division, Department d Justice (Nov. 22,1988) (on file with the Administrative & Civil Law 
Division, The Judge Advocate General'n School, U.S. Army). The FELRTCA. however, allows an rmployee who is denied cereificatiOn by the Attomey General 
to appeal this decision to the federal district mu& See 28 U.S.C.A. 0 2679(d)(3) (West Sum. 1992). The Act m t a i n s  no corresponding language specifically 
allowing a plainf#to appeal the Attorney General's ce&ication decision. See id. 0 2679(d)(1)-(2). 
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remedies if the United States was substituted for defendant 
employees ’naturally argued that these certifications are 
reviewable by the district courts. 

rn 
hnguage of the Statute 

Courts in several jurisdictions have held that Congress 
clearly intended to preclude the courts from reviewing the 
Attorney General’s certifications.40 Emphasizing that the 
FELRTCA provides that “the United States shall be sub­
stituted as the party defendant”if the Attorney General certi­
fiesthata defendant employee acted within the scope of his or 
her employment.41 they have asserted that the Act’s plain 
language denies federaljudges the discretion to review cedfi­
cat.ion~P2 These courts do not deny that their seict interpre­
tations of the FELRTCA occasionally yield harsh results by 
depriving an injuredperson of reliefP3 but they aver that these 
hardships cannot be avoided if the courts are to “protect 
[federal] employees from the distractions and burdens of 
litigation based upon theiremployment activities.”44 

In most jurisdictions, however, courts have concluded that 
the language of the statute suggests that Congress intended to 
allow the district courts to review scope of employment cer& 
ficationsP5 In Brown v. Amtrong,  for example, the Eighth 
Circuit compared 28 U.S.C. !l2679(d)(l) with 28 U.S.C. 5 
2679(d)(2) and concluded that a certification was review­
able.& The latter statutory provision, which discusses the 
effect of certification on removal, concludes, “[Tlhis certifi­

!+-	 cation of the Attorney General shall conclusively establish 
scope of office or employment for purposes of removal.”47 

m e  former, which addresses the effect of certificationon sub­
stitution, contains no comparable language?* From this dif­
ference in wording, the Eighth Circuit inferred that the Act 
bars judicial review of a certificationon the issue of removal, 
but not on the issue of substimtion.49 

Comparing the FELRTCA With the Driver’s Act 

The FELRTCA’s operative provisions replaced the pro­
visions of the Driver’s A c t a  The Driver’s Act served essen­
tially the same purpose as the FELRTCA, but its coverage 
was limited to federal employees, acting within the scopes of 
their employments. who damaged property or caused personal 
injuries while operating motor vehicles.51 The Driver’s Act 
expressly permitted a federal court to remand a suit to an ap­
propriate state court whenever the federal court determined 
that the defendant had not acted in the scope of federal em­
ployments2 

Unlike the Driver’s Act, the FELRTCA has no remand pro­
visions.53 Courts and commentators have drawn three con­
flicting conclusions from Congress’s silence on this issue. 
One group interprets Congress’s omission of the remand pro­
visions as a sign that Congress intended to repeal the one 
provision in the Driver’s Act that expressly authorized judicial 
review of an employment certification issued by the Attorney 
General.9 A second group claims that Congress intended to 
repeal only the provision of the Driver’s Act that permitted a 
federal judge to review a certification when deciding whether 
to remand a case to a state court.5s The thud group contends 
that Congress’s silence on the remand issue shows that the 

~Mitchcll 1990).v. Carlron. 8% F.2d 128 (5th Cir. 1990); Aviles v. Lruq 887 F.2d 1046 (loth Cir. 1989); Egan v. United States, 732 F.Sup. 1248 (E.D.N.Y. 

41E.g..Aviles, 687 F.2d IL 104849. 

42See Mikkll, 896 E2d at 136 (quoting 28 U.S.C.A.5 2679(d)(2) (West Supp. 1992)). 

431d.;see also Egan, 132 F. Supp at 1252. 

“Mirchell, 896 F.2d ai 136. 

45Bmw v. Armstrong. 949 F.2d 1007 1011 n.5 (8th Cir.1991). 

Wd. ai 101 1. 

*See 28 U.S.C.A.4 2679(d)(2) (Weat Supp. 1992) (emphasis added). 

usee id. 4 2679(d)(l). 

I 49Brown. 949 F2d at 1011; see akoMeridian ht’lLogistics, lnc.v. Unitcd States,939 F.2d 740.744 (9th Cir. 1991); SJ.& W. Ranch, Inc. v. Lehtinen. 913 F.2d 
1538,1540 (IIhCk), reh’g denied, 925 F.2d 1477 (llth Cir. 1990). ceri. denied, 112 S. Ct.62 (1W1). 

MSee 28 U.S.C. 0 2679 (1982) (amended 1988). 

W e e  id. 4 2679(b). 

52See Pernusky v. U n k d  States, 728 F. Supp. 890,891 (N.D.N.Y.1990). 

r“ s3Buf cf.28 U.S.C.A.#2619(d)(3)(West Sum. 1992) (dowing a federal employee to appealthe Attomey General’s d u s a l  to cedy that the employee was acting 
in h e  scope d his or her employment). 

%SeeEgan v. U d e d  States.732 F. Suw.1248.1249 (E.D.N.Y.1990)1.28U.S.C.8 2679(d) (1982)(mended 1986). 

55See Nasuti v. Scannell. 906 F.2d 802,809 (lst Cir. 1990). 
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legislators did dot want to disturb the existing judicial practice 
of freely reviewing certifications.% 

1 

I 

Legislative History 

Courts that found the FELRTCA’s certification provisions 
ambiguous soon looked to the.Act’s legislative history for 
evidence of congressional intent57 During the congressional 
hearings on the FELRTCA, the Act’s sponsor, Representative 
Barney Frank, stat&, “I m& [this bill] is not going to void 
the [certification] litigation .... [~rlome the certification is a 
weapon against the employee, not against the plaintiff, 
because the plaintiff would’still have the right to contest the 
certification if they [sic] thought the Attorney General were 
[sic] certifying without justifkation.”~a Several courts have 
asserted that this statement and other comments that Repre­
sentative Frank made during the hearing59 show that Congress 
never intended the FELRTCA to prohibit district courts from 
reviewing scope of employment certifications.60 

The courts that found the‘Attorney General‘s certification 
was not reviewable, however, gave little weight to the words 
the Fifth Circuit scornfully characterized as “isolated language

I j 

i 

. , , scattered throughout [the Act’s] legislative history.”61 
Instead, they chose to examine the FELRTCA hore expan­
sively.62 Concluding that the Act’s fundamental purpose is to 
protect federal employees from the burdens of litigationS63 

Pthese courts found proof in the FELRTCA’s plain language 
that the Attorney General’s certifications were conclusive.& 

‘ 
Due Process and Separation of Powers 

In addition to analyses based on the Act’s language and 
legislative history, jurists and advocates have proffered four 
other arguments to support judicial review of FELRTCA 
certifications. First, plaintiffs contend that they have a consti­
tutionally recognized property right in their lawsuits-or, 
more specifically. in the damages they seek to recover through 
1itigation.s To forbid a plaintiff to appeal a scope of employ­
ment certification effectively would allow the federal govem­
ment to deprive the plaintiff of this property right without due 
process.& Significantly, no provision in the FELRTCA re­
quires the Attorney General to conduct an open hearing before 
deciding whether to certify that a federal employee was acting 
in the scope of employment.67 This raises due process con­
cerns because it permits the Attorney General arbitrarily to 

’ W G e  he10 v. Hafer, 912 F.2d 628.642 (3d Cir. 1990),a r d  on ofhcr grow&, 112 S. a 3 5 8  (1991); Petrousky,728 F. Supp. at 891-92. 
I 

57tIamricky. Franklin. 931 F.2d 1209, 1211 (7th Cir.) (“Congressgave the alrificcltion conclusiveness with respect to m e  aspect of the p d g s .  But we do 

not infer from this language that Congress meant to insulate the certification fmm all judicial m.view.”).ccrf. denied, 112 S. Ct. 200 (1991); Arbour v. Jenkins, 903 

F.2d 416,421 (6th Ci.1990). r 


~8Lcgislafionto Amend he FederalTorr Chim Act: Hearing on HR. 4358 H.R. 3872. and HR. 3083 Before fhc Subcomm on Adrninirlrative Low and 

Governmenkd Rclafionr of fk Horrsc Comm. on tk Judiciary, 100th Cong.. 2 d  Sess. 128 (1988) [he- Hearing] (statanent of Rep.Frank). cifcd in SJ. & 

W. Ranch. Inc v. Lehtinen. 913 F.2d 1538.1541 (Ilth Cir.),reh’g denied, 925 F.2d 1477 (llth Cir.1990). ccrf. denied, 112 S. CI. 62 (1991); see aLro Arbour, 903 

F.2d at 421; Mclo. 912 F.2d at 642. 


5gFor a m p l e .  in a colloquy with Lois W h s - the Directorof Litigation of the National TreasuryEmployees Union-Repmentative Flank a d ,  


Essentially the judge is deciding the case. One of the issues for the judge is going to be to decide [certificstion] .... So the plaintiff might 
objed to the argummt and the Gwemment might cwrify. But that would not be binding on the plaintiff. ’he plaint8 would, I wsurne, have 
the right to go into mutt and say. “Baloney, it was not within the scope of employment. ..“ 

See Hearing, supranote 58, at 197. Williamsresponded. “Yes. In fact, that ia the way if frequentlyhas axisen in the pa.%” See id 

6 % ~  Meridian Int’l Logistics.Inc. v. United States. 939 F.2d 740,744 (9th Gr. 1991);HamricrC, 931 F.2d at 1211; SJ. & W. Ranch, Inc,,913 F.2d at 1541; Melo, 
912 F.2d at 642; Arbow, 903F.2d at 421. 

6lMitchdl v. Cadson,8% F.2d 128,136 (5th Cir. 1990). 

6*See,ea..Egan v. United States, 732 F. Supp. 1248. 1252 (E.D.N.Y.1990) (“[[]he cout must a m m e  the text of the s t a ~ t e .taking into account the setting in 
which it passed, and in which it is interpreted”). 

~~Mitchell,896 F.2d at 136 (“the very purpose of the TCA [is] to protect employees from the distractions and burden of b,b a s e d  upon their 
employment activities”). 

aSee supra notes 4044 and accompanying text. 


65McHughv. University of Vermont. 758 F. Supp. 945,947 (D. VL 1991); Petrousky v. U u h d  States, 728 F. S w .  890,891 (N.D.N.Y.1990). 


MPefrousky. 728 F. Supp. at 892. 


67Sec Wang v. United Slates, 947 F.2d 1400,1401-02 (9th Cir. 1991). In Wong, the A m e y  General refused to cew that the defendant was acting in the scope 

of his cmploymenL Id. at 1401. 7he defendant petitioned the distlict mun to review the Attorney General’sdecision. S a  id.; #. 28 U.S.C.A. I)2679(d)(3) (West F 

Supp.1992). The district a r t  conducted a hearing on the issue. but refused to allow the plaintiffs to pankipate. See Wag,  947 F.2d at 1401. The disuict court 

determined that the defendant had a d in the scope of his employment and NbstitUted the UnitedStam for the defendant. Id. The plaintiffs rppcaled. The Ninth 

Circuit ruled that, absent unusual circumstances.a toun must @de a plaintiff with a fair qqmrtunity lo panidplw in an evidentiary hearing in which the court 

decides whether a defendant acted within the gcope  of federal employment. Id. at 1402. 
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deprive a plaintiff of a property right-the cause of action 
against a specific defendant-without allowing the plaintiff a 
meaningful opportunity to be heard.68 In some cases, the 
Supreme Court's ruling in Smirh could exacerbate this prob­
lem by completely depriving the plaintiff of remedies. 

Second, precluding judicial review of a scope of employ­
ment certification raises separation of powers issues. The 
substitution of the United States for a defendant employee 
may deprive a federal court of subject matter jurisdiction over 
the action.@ To empower the Attorney General bnd his or her 
delegates to resolve substitution issues conclusively by mak­
ing FELRTCA certifications arguably would permit the 
executive branch to dictate the extent of the judicial branch's 
subject matter jruisdiction.70 

Third, the Ammey General and the United States attorneys 
are interested parties. After any of these attomeys invokes the 
FELRTCA to certify a case, the DOJ assumes responsibility 
for defending the ~ase.~1At best, granting an agent of the 
executive branch frnal authority to decide scope of employ­
ment issues creates an appearance of bias: at worst, it allows 
an interested party to decide the outcome of a case.72 

Finally. the law of the state in which the cause of action 
arises determines whether a federal employee's actions fall 
within the scope of his or her employment.7~Because this 
determination involves a question of law as well 8s fact, many 
courts maintain that this decision belongs to the judicial 
branch.74 

Department of Justice Reverses Position 

When the FELRTCA first was enacted, the DOJ staunchly 
maintained that the Attorney General's certification was 
conclusive.^^ Justice Department attorneys advocated this 
position in a number of federal cases with varying degrees of 
success. 


On 18 August 1989, the DOJ abruptly changed its posi­
tion.76 The Attorney General directedUnited States attorneys 
to abandon their arguments that the Attorney General's 
certification was not subject to judicial review.77 The DOJ 
now maintains that a scope of employment certification is 
conclusive only for purposes of removing a case it0 federal 
cow78 Federal courts may review certifications to detennine 
whether the United States should be substituted for defendant 
federal employees. 

This sudden policy change-which in some instances 
caused the United States to reverse its position in the middle 
of a case79-seems to have resulted from a major miscom­
munication within the DOJ. Before Congress enacted the 
FELRTCA, Deputy Assistant Attorney General Robert 
Willmore appeared before a House subcommittee and stated 
that plaintiffs would be able to challenge FELRTCA scope of 
employment certifications in couxt.80 These comments pre­
sumably induced the DOJ to change its position on the certifi­
cation issue. Acknowledging that the certificati?n provisions 
in the FELRTCA are not clear, the DOJ decided to assume 
that Congress enacted the statute in the belief that judicial 
review would be available.81 

68S.J. k W.Rurch. Inc. v. Lehtinm.913 F.2d 1538.1541 (llth &.),reh'g denied, 925 F2d 1477 @th Cir. 199O).cert.denied, 112 S. a.62 (1991). 


@For example,the F E A  contains an exception to libel md interfenma with conuact rights and rimilPr clatns. See 28 U.S.C.8 %SO@) (1988). 


70SJ. Q W. Runch Inc., 913 F.2d at 1541-42. 


7128 U.S.C.A. 8 2679(c) (west Sum. 1992). 


%ee McHngh v. Universityof V c m m ~ 
758 F. Supp. 945,950 @. V t  1991). 

73Jdmson v. Carter. 939 F2d 180.183 (4thCir. 1991) (vacated on other grounds, oct.9.1991). 

"See, e a . ,  SJ .  & W. Ranch.Inc., 913 F.2d at 1542. 

7 s M ~ ~ d u m .slcpra note 39; see ulso Memorandum, John J. Farky, I& Director, TW Branch, Civil Division. Dep?ment of Justice @ec. 8.1988) (on file 
with the Adminia~ative&Civil k w  Division,'Ihe Judge Advocate General'i S & d ,  U.S. Amy); Memonmdum, John J. Farley, III,Director. Tom Branch. Civil 
Divisim.Ikprtment of Jus& (k28,1988) (on file with the Abninistrative & CivilLaw DiViaicm,'Ibc Judge AdvocateGmeral'r school, U.S. Army). 

76Memmdum. SOLait E.M e r .  Acting Aaristwt Attorney General, Civil Division. Department of Justice (Aug. 18.1989) (on file with b e  Administrative & 
CivilLaw Pivirion. TheJudge Advocate Gmeral'r School.US. Amy). 

nld. 

7ald. nt 2 

79See Brown v. Amstrong. 949 F.2d 1007,1011 (8th Cir. 1991); Hamrick v. Franklin, 931 P2d 1209, I210 (7th Cir.), ccri. denied, 112 S. Ct.200 (1991); SJ. B 
W. Ran&, Inc. v. LeMnen, 913 F.2d 1538,1539 n.l (MICir.),reh'g denied, 925 F.2d 1477 @th Cir. 1990). ccri. denied, 112 S. Ct.62 (1991); Melo v. Hafer, 912 
F2d  628.639 (3d Cir. 1990). ufdon other grounds, 112 S. CI.358 (1991); kbour v. Jenkins. 903 F.2d 416.421 (6thCir. 1990). 

w h r h g  the hearing. Rcprraentlltivc F d asked, "Well, but h e  plaintiff can dl contest the certification, could he not?" Heuring supru note 58. at 128. 
Assistant Altomey GenenlWillmore replied: 

"Yes." Id AI the hearing continued. Willmore added, "ChimanF d is comct that a plaintiffcan challengethat certificatim So that would be wiewable by a 
corpt at rome point. +bly a Federal Distict Court." Id. at 133. 

81M a n d u m ,  sypru note76.at 1. 
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Conceding this issue did not merely embanass the DOJ. It 
also opened a pandon’s box of issues for federal employees 
facing litigation for incidents occurring in conjunction with 
their jobs. The federal courts have not agreed on a common 
standard that should be applied in reviewing FELRTCA certi­
fications,nor have the courts decided consistently whether a 
case may be remanded to a state court if the Attorney General 
has certified that the federalemployee was acting within the scope 
of employment. 

1 .  

1 
I Reviewing the Attorney General’sCertification 

The Justice Department now argues that scope of employ­
ment certifications are entitled to “great deference.”82 It fur­
ther maintains that even when a federal court overrules a cer­
tification, the case must remain in the federal court for adjudi­
cation.83 The courts, however, are divided on what-if any­
deference should be given to the Attorney General’s certifi­
cation. Moreover, no court specifically has agreed with the 
DOJ that the certificationis conclusivefor purposes of removal. 

The Fourth Circuit, in a decision it since has vacated for 
other reasons, adopted a liberal standard of review for scope 
of employment certifications. In Johnson v, Carter,84 -he 
Fourth Circuit held that a scopeof employmentdetermination 
necessarily involves questions of law and facts5 If the facts 
are not disputed, the determination is simply a question of h w  
that a trial court may review de novo.86 On the other hand, if 
the parties’ disagreement extends to a factual dispute over the 
scope of the defendant’s employment, the court should leave 
the Attorney General’s factual findings undisturbed unless 
these findings are “clearly erroneous.”n 

82ld.at 1-2. 

83ld. 

84939 F.2d 180 (4th Cir. 1991). 

8sld.at 183. 

said. 

In Brown v. Annmong,B8 the Eighth Circuit acknowledged 
atCongress had enacted the FELRTCA to protect a federal 
employee from the fear and burden of defending suits that 
challenge his or her official conduct.89 Accordingly, the 
Eighth Circuit ruled that a trial court must accept a certifi­
cation from the Attorney General or a United States attorney 
as prima facie evidence that a federal employee was acting 
within the scope of employment when the employee com­
mitted the act giving rise to the plaintiffs cause of action.90 If 
the,plaintiff disputes the certification, the court must resolve 
this issue before trial, holding an evidentiary hearing if it 
otherwise cannot resolve a factual dispute.91 

In S.J. & W.Ranch, Inc. v.  United StatesP2 the Government 
told the Eleventh Circuit that the Attorney General’scertifica­
tion was entitled to “substantialdeference” because the execu­
tive branch defines the missions of federal employers and the 
responsibilities of federal employees.93 The Eleventh Circuit 
disagreed. It held that deferring to the Attorney General’s 
certification would not further the FELRTCA’s policy of 
ensuring that the federal courts review suits involving federal 
emp1oyees.W It also remarked that the Attorney General had 
no special expertise in applying the laws of the ffty states to 
determine whether federal employees were acting in the 
scopes of their employments.95 The Eleventh Circuit con­
ceded that a district court may treat a certification as prima 
facie evidence that a defendant employee was acting in the 
scope of his or her employment if the plaintiff does not chal­
lenge a certification.96 The appellate court, however, empha­
sized that the district court must conduct a de novo review in 
which the plaintiff bears the burden of disproving the certifi­
cation if the certificationis challenged.9 The Third, Seventh, 
and Ninth Circuitshave taken similar positions.98 

‘ L , 
- ’ 

~ 

n 

s . , 

Id. 

88949 F.2d 1007 (8th Cir. 1991). 

89Id. a i  1011. 

91See id. At th is  pretrial haring, the plaintiff bears the burden of rebutting the certification with ipeiific faas; Id. ’Ihe Eighth Circuit is the only circuit that 
specifically requires a districtCOUR to conduct M evidentiaryhearing to resolve a factual dispute over certification. 

92S.J. & W. Ranch, Inc.v. Letthen. 913 F.2d 1538 (Uth Cir.), reh’g denied, 925 F.2d 1477 (IlhCir. 1990),ccrf. denied, 112 S. CL 62 (1991). 

931d.at 1543. 

9416. I ! ;  I 

I 

951d.;see also Nadler v. Mann, 951 F.2d 301,304 (UhCir. 1992). 

96SJ. & W.Runch,Inc.. 913 F.2d at 1543. 1 

971d, 
/ /  

98Melo v. Hafer, 912 F.2d 628.642 (3d Cir.1990). u r d  on ofher grow&, 112 S. CL 358 (1991); Dcmio v.”UnitedStates, 746 F. Sum. 500.504 @.”.I. 1991); 
Hamrick v. Franklin. 931 F.2d 1209, 121 1 (7th Cir.),cerf.denied, 112 S .  0 . 2 0 0  (1991); Meridian Int’l Logistics. Inc. v. United Sutes, 939 F.2d 740,74445 (9th 
Cir. 1991). 
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Jurisdictions in Which 

the Coarts Fail to Provide Federal EmpIoyees 


With FELRTCA Protection 


.f-'' Occasionally, a hialcourt will find that it Cannot determine 
whether a federal employee was acting in the scope of his or 
her employment without also deciding the merits of the case. 
Faced with thisdilemma,some corn have trallced. Declining 
to consider the employment issue carefully, they summarily 
have remanded these difficult cases to the state courts. In the 
First and Second Circuits, and in the District of Colombia, this 
excess of judicial caution has undermined the FELRTCA by 
improperly abandoning federal employees to the mercies of 
tort plaintiffs. 

The First Circuit Court of Appeals fmt considered a case in 
which a certifimion dispute impinged upon issues of ultimate 
cause in Nasun' v. Scannell.99 Nasuti, an employee of the 
National ParkService,was injured while riding in the back of 
a truck Qiven by Scannell, a fellow employee. Nasuti filed 
suit in state court, claiming that Scannell's conduct in driving 
the truck had amounted to a battery. The Attorney General 
certified that Scannell was acting within the scope of his 
employment when he inadvertently injured Nasuti.100 The 
case was removed to a federal district court.101 Finding that it 
could not decide whether the defendant had acted in the scope 
of his employment without also deciding the merits of the 
case, the district court tried to remand the case to the state 
court1CQ The First Circuit overturned the district court's r e  
mand order. The appellate court observed that the FELRTCA 
protects federal employees by giving federal courts exclusive 
jurisdiction over actions commenced against federal employees 
if these cases are certified by the Attorney General. Once 
certifkd, a case may be remanded to a state court only if the 
district court decides that the certification was improper.lm 
Nasun',however, may offer federal employees little protection 
because the First Circuit failed to specify the standard of 

99906 F.2d 802 @st Cir. 1990). 

W d .  at 805. 

lolId. 

W d .  at 805-06. 

1aId at 808. 

lW760F. Supp. 952 @. Mar.  1991),qfd, 956 F.2d7 Ost Cir. 1992). 

Iwld. at 953. 

lO61d.at 954. 

l m l d  a i  955. 

'=Id. 

l o s W dv. United Staler. 956 F.2d 7 (ISLCit. 1992). 

review that a district court should apply when reviewing a 
scope of an employment certification. 

The FELRTCA cannot protect federal employees from 
personal litigation if the federal courts refuse to review scope 
of employment certifications properly. A decision of the 
District Court for the District of Massachusetts illustrates this 
principle clearly. In Wood v. United Srutes.1W a secretary 
filed a sexual harassment suit against an Army officer for 
whom she once had worked.la In her complaint, the plaintiff 
claimed that the defendant repeatedly had asked her to enter 
into a sexud'relationship with him. When she refused his 
advances, he allegedly forced her to quit her job. The officer 
denied these allegations.

I 

The United States Attorney for the District of Massa­
chusetts certified that the Army officer had acted in the scope 
of his employment and the district court substituted the United 
States as the party defendant. The plaintiff petitioned the 
court to overturn the certification?^ The United States opposed 
her motion. Arguing that the plaintiff had the burden of 
proving that the officer had not acted in the scope of his 
employment, the Government asked the court to conduct an 
evidentiary hearing to determine whether the allegations in the 
plaintiffs complaint were true.107 The court denied the Gov­
ernment's request, ruling that to require the plaintiff to prove 
the allegations in her complaint at a pretrial hearing would 
defeat the purpose of the trial. The district court concluded 
that the plaintiff3 complaint alone determined whether the 
certification was proper. Accordingly, the court overturned 
the certification and reinstated the Army officer as the defen­
dant upon tinding that the complaint alleged acts outside the 
scope of the officer's employment.lo8 

The First Circuit Court of Appeals affirmed the district 
court's decision.lCQIt observed that if the Army officer wanted 
to contest the plaintiffs allegations,he would have to do so at 
a trial on the merits.110 

1lOld.at 12. 'Ihe CQURraid tha~it w d d  q u i =  8 nepanle pretd evidentiary hearing only in those "rue d r c u m a t a n c e s  where there is a factualdispute which 
would decide the icope of anploymmt issue, as rhc CIUX of the eedkat i tx~dispu~.even rhwgh it is incidentally coexmrive with the merits of the case." Id. ?be 
court's Opiniar neglw to explain why the cowt concludedthnt the Army officer's mplcte  denial of the plaintiff I allegations did nameet this standard. 
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The District Court for the District of Vermont rkched a 
similar conclusion in McHugh v. University of Verrnonr.11l 
McHugh alleged that she had been harassed while working for 
the University of Vermont in the Military StudiesDepartment. 
She claimed that her coworker, an Army major, had harassed 
her about her gender and her religion. When she complained 
to her supervisor-another Army officer-she was fired.112 
The Attorney General certified that the major had acted in the 
scope of his employment. Responding to a motion to sub­
stitute the United States as the defendant,*l3the district court 
conducted a de novo review of the Attorney General's certifi­
cati0n.11~The court concluded that Federal Rule of Civil Pro­
cedure 12(b)(6) compelled it to accept the plaintiff's alle­
gations as true and to view them in the light most favorable to 
the plaintiff.115 Applying this standard, the court decided that 
the defendant had acted outside the scope of his employment 
and refused to dismiss the suit against him.116 

In Kimbro v. United Sfufes,ll7 the District Court for the 
District of Columbia refused to accept a United States attor­
ney's certification or to decide itself whether the defendant 
had acted outside the scope of her employment. Kimbro filed 
suit in the Superior Court of the District of Columbia. She 
claimed that the defendant had assaulted her at work-a 
charge the defendant denied. The case was removed to dis­
trict court after the United States Attorney for the District of 
Columbia certified that the defendant had acted in the scope of 
her employmentl** Claiming that the scope of employment 
issue was a question of fact that a jury would have to resolve, 
the districtcourt remanded the case.119 

111758 F. Supp. 945 (D.Vt. 1991). 

113Id. at 950. 

114Id.at 950-51. 

How Should a Court Apply 
the FELRTCA's Certification Procedures? 

I 

r 
Substitution 

The FELRTCA has two clear purposes. It should protect a 
federalemployeefrom personal liability120 and it should shield 
the employee from the burdens of personal tort litigation.lu 
Nevertheless, the need to protect federal employees must be 
balanced against the need to provide injured persons with a 
fairopportunity to seek redress for their injuries. 

Representative Frank and Assistant Attorney General 
Willmore predicted that the FELRTCA would allow the courts 
to review scope of employment certifications.122 Two circuit 
courts of appeallu and one district court,'% however, con­
tinue to hold that the plain language of the FELRTCA pre­
cludes judicial review of certifications. In thesejurisdictions, 
federal employees are fully protected from litigation, but 
plaintiffs are left feeling they have been denied opportunities 
to be heard. 

A court should not ignore the perception that, by refusing to 
review a certification, it is denying a plaintiff due process; nor 
should it ignore the perception that the certification process 
creates a conflict of interest for the DOJ. In light of the 
Supreme Court's decision in Smith,lzthe plaintiff's stake in a 
certification decision is too great to deny judicial review of 
the certification. P 

11sId. at 947. Bul see Donio v. United States. 746 F. Sup.  500 @.NJ. 1990) (interpretingplaintiffs motion to w i e w  certification as a motion to dismiss for lack 
of subject mamr jurisdiction). In Donia the court observed that. d k e  a motion to d i s m i s s  for failure to state a claim, a motion to dismiss for lack of jurisdiction 
does not afford a presumption of truhfulness to the plaintiff's complaint. Id. at 504. Accordingly, the rrial COURauld draw its own conclusions about the merits of 
the certification. See id. Compare Fed. R Civ. P. 12(b)(6) with Fed. R. Civ. P. 12(b)(l). 

l"McHugh, 758 F. Supp. at 948. 

117Kimbro v. United States, 767 F. Supp. 6 (D.D.C. 1991). 

I lI*Id.at 8. 
, 

119Id. at 10. 

lmPub. L No.100-694.~2(b). 102 Stat. at 4563. 

1aId. 8 2(a)(5)-(6). 102 S t a ~at 4563; HR. Rep. No. 700. supru note 2, reprinkd in 1988 U.S.C.C.A.N.at 5946. 

IzHearing, supra note58, at 128,133. 

1BMitchell v. Cadson.896 F.2d 128 (5th Cir. 1990); Aviles v. Lutz. 887 E2d 1046 00th Cir. 1989). 
8-

1XEgan v. UnitedStates, 732 F. Supp. 1248 (E.D.N.Y.1990). 

1 ~ 1 1 1S. CL 1180 (1988) ~o ld ingthat the FELRXA and the F E A  immunize a feded'mployee.even when an exception in the FICA precludes recovery from 
the Government and leaves the plaintiff with no remedy). 
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Removal 

The rulings in Wood,1% McHugh,ln and Kimbrola are 
wrong; they cannot be supported by the FELRTCA’s fan­
guage or history. The FELRTCA unequivocally states that 
the “Certification of the Attorney General shall conclusively 
establish scope of office or employment for purposes of re­
moval .”l~Moreover, when Congress deleted the remand 
provision from the old Driver’s Act, it clearly implied that 
suits involving federal employees should be adjudicated in 
federal courts. Once the DOJ decides that an employee acted 
in the scope of his or her employment, the case must not be 
remanded to a state court. 

Contesting Cercificatwn 

A court must decide complaints against 8 scope of employ­
ment certification before trial. To permit the plaintiff to have 
the certification issue decided by a jury or during a trial could 
defeat the purpose of the FELRTCA A defendant employee 
should not be compelled to undergo the anxiety and burden of 
defending a lawsuit that challenges conduct which evidently 
occurred within the scope of the defendant’s employment. 
The plaintiff also should bear the burden of proving a certifi­
cation is unsubstantiated. If a plaintiff can defeat a cerrifica­
tion merely by complaining about it, the certification will 
have little meaning. 

A court should review a certification under the standardsp 
the Fourth Circuit described in Johnson v. Curter,l30 in com­
pliance with the procedures the Eighth Circuit envisioned in 
Brown v. Annrbong.131 Detenniningthe accuracy of a certifi­
cation involves questions of fact and law. If the facts are not 
disputed, the issue is solely a question of law that the trial 

lz760 F. Sum. 952 @.Mass. 1991). 

In758 F.Sum.945 @. Vt. 1991). 

la767 E S u p  6 (D.D.C. 1991). 

la28U.S.C.A. 2679(d)(2) (WeatSupp. 1992) (anphasis rdded). 

130939 F.2d 180 (4th Cir. 1991). 

131949 F.2d 1 0 6 ’  (Brh Cir,1991). 

l%dmon, 939 F.2d at 183. 

court can review de novo. When facts are disputed, the court 
should defer to the Attorney General’s certification, overturn­
ing a certification only if it is clearly erroneous.132 This 
approach will allow the court to protect the plaintiff’s rights 
without subjecting the federal employee to the burden of 
unnecessary litigation. 

Congress enacted the FXLRTCA to return federal employ­
ees to the status they held before the Supreme Court decided 
We~fdl.13~Accordingly, a court should review the Attorney 
General’s certificationbefore beginning the trial on the merits 
and should conduct an evidentiary hearing if this is necessary 
to settle factual disputes.134 

Conclusion 

As one court said, one “cannot help but wonder if the 
Government threw out the bath water with the baby [sic] 
when it agreed chat the [Attorney General’s] certification was 
reviewable.”135 The DOJ lost control of a significant portion 
of federal tort litigation when it reversed its position on the 
reviewability of the Attorney General’s certifications. The 
circuit c o r n  of appeal remain split on whether the certifica­
tions may be reviewed. The c o w  that agree that a certifica­
tion i s  reviewable do not agree on the standards and proce­
dures that should be used for review. At.present, too many 
difficult issues s m u n d  the certificationprocess for the courts 
to pede this area of the law consistently. The big loser is the 
federal employee-who, in the majority of jurisdictigns, no 
longer is shielded from personal litigation to the extent that 
the Congress originally intended. To cure these problems, 
Congress must amend the FELRTCA to clarify the Act’s cer­
tification provisions.136 

1mSee HR Rep. No. 700. sqra note 2, reprinted in 1988 U.S.C.C.AX4.at 594647. 

Iwld. 

luPetrOuJky v. United Sutes. 728 E Supp. 84%. 892 (N.D.N.Y. 1990). 

1sRauming this mamr to Gmgreas drrigger I kgblativemovementto overrule United Smes Y .  Smlh. Admittedly. m e  might rurmiac from the language of 
the initial House qxxi  un the FELRTCA h a t  h g r e s r  knew h a t  I plaintiff denied -very fmm federal employees under the FELRTCA also might k barred 
from rsse~tingm cauie of action against the United States under the F K A .  See H.R.Rep. N. 700, supra note 2, reprinfed in 1988 U.S.C.C.A.N. at 5951. 
N e v d e l a s .  C a n g m s  might nothave understmd the potentialimpact of rhis portion of the FELRXA. 
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United Stales Army Legal ServicesAgency 
r 

The Advocatefor Military Defense Counsel 

DAD Notes 

Absence from Place of Duty 
Terminated by Return to Barracks 

In United States y. cole-,’ the myc o w  of Military 
Review questioned the factual sufficiency of an accused’s 
conviction on two specifications of absence without leave 
(AWOL).* The Army court noted that h e  accused evidently 
had remained in his barracks-just across the street from the 
buildingin which he normay worked-for moa of the period 
during which he allegedly was absent.3 ”be court concluded 
that the accused’s first &sen= ended sooner than the Govern­
ment had alleged and ruled that the second absence never oc­
cmed at all.4 

In a drinking bout with his friends on a Thu&y night, 
Coleman apparently consumed enough alcohol to prevent him 
from Rpodng for duty the following &y. He subsequently 
pleaded guilty to u~uthorizedabsence from his place of duty 
from Friday, 2 November 1990. until morning formation on 
Monday, 5 November. During the providence inquiry, how­
ever, the accused stated that he had returned to his barracks on 
Saturday and had remained there thoughout the weekend. 

barracks, he added, was locam ‘‘across the street from 
where he worked.”5 Coleman’s unit, a rear detachment pre­
paring for deployment to Southwest Asia, was not working 

134 MJ.1020 (A.C.M.R. 1992). 

that weekend and the only person then on duty was the charge 
of quarters. I 

The military judge “expressed concern that the offense 
[actually] was a one-day absence from the accused’s place of 
duty.”6 Nevertheless, he accepted Coleman’s plea, relying 
upon the t d  COUnsel’S assertion that Coleman’s return had 
not terminated the UnaUthOnZed absence because Coleman 

’had failedto rWfi to anyone in wh*tY-’ 

In the second specification, the Government alleged that 
COhUIl WBS AWOL from 216 November Until 27 November. 
During these eleven days, Coleman’s unit hadbeen “a picture 
Of WnfUiOn.”* m y  Inembers Of the unit, including cole­
man, ‘‘Were sent [ O V ~ ~ ]for duty in Saudi Arabia-”9 
Moreover,Coleman apparently “was. ..subject to two chains 
of command, neither of which seemed to know what the other 
WaS dOing.”lO Coleman Spent mOSt Of this Period in his bar­
racks, having been relieved of guard duty to Prepare for de­
ployment.*’ His superiors evidently knew he was there.12 

this evidence. and contrary to the accused’s Plea, the 
judge found Coleman @tY as charged. 

The Army court began its analysis by noting that military 
appellate Courts have applied two different definitions Of 
‘‘placeOf duty” tD the OffensesOf AWOL and failure to re@ 
W).l3Remarking On the UidCOUnSel’S COntentiOn that the 
amsed had to report to an auhoritY figure to terminate his 

*­

2See Unifonn Code of Military Justice an.86(3). 10 U.S.C.0 886(3) (1988) [hereinafter UQW]. 

3See Coleman.34 M.J. at 1021. 


41d.at 1022. 


’id. at 1021. 


61d. 


’Id. 


Sld. at 1022. 


13See id.at 1021-22. 
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absence, the court assertedthat the drafters of the first specifi­
cation had confused the specific definition of place of duty 
inherent in an FIR offense with the broader definition that 
applies to AWOL.14 

The court then concentrated on the accused’s presence in 
his barracks during the alleged AWOL periods. It noted that, 
in the second specification, the Government had averred that 
the accused was absent from his place of duty-that is, his 
unit-far eleven days.15 Government appellate counsel later 
characterized the accused% return to his barracks as a casual 
presence that did not terminate the accused’s absence from his 
place of duty. The court disagreed. Contrasting Coleman’s 
actions with actions taken by soldiers in other cases, the court 
found that the accused’s presence “in his assigned barracks 
[was] more than [a] casual presence.”16 

Applying this rationale to its examination of the second 
specification, the court noted that, during his alleged 
unauthorized absence, the accused actually remained in his 
barracks with his superiors’knowledge. The court also com­
mented on the Government’s use of very general terms to 
describe the accused‘s place of duty when it drafted the sec­
ond specification17and on the proximity of the barracks to the 
unit. With these factors in mind, the court concluded that it 
was “not convinced beyond a reasonable doubt of [Coleman’s] 
guilt of [the second] offense.”I8 

A defense counsel should examine the circumstances of a 
client’s alleged unauthorized absence carefully. An offense 
may never have occurred or it may have ended earlier than the 
Government wishes to admit. Coleman reveals that, in some 
situations, a soldier’s “absence” actually may have been 
prolonged by the failures of his superiors to maintain 
accountability of their troops. Captain Tumey. 

Jurisdiction and Article 90 Violations­
“When the Convening Authority Gets Too Close” 

In its recent decision in United Stares v. Byers,19 the Army 
Court of Military Review discussed the circumstances under 
which a convening authority becomes an accuser,"^ bereft 
of authority to convene a general court-martial.*l It found that 
when an accused i s  charged with willful disobedience of a 
superior commissioned officer22 for violating the convening 
authority’s own order, the convening authority may not refer 
this charge to a general court-martial.a 

Sergeant First Class Henry Byers was convicted of willful 
disobedienceof a superior commissioned officer and wrongful 
use of cocaine. The willful disobedience charge arose from 
Byers’ violation of an order in which Lieutenant General 
Richard Graves revoked Byers’ driving privileges on Fort 
Hood for two years. After Byers received this order, military 
police apprehended him for committing two minor traffic 
offenses on Fort Hood while driving his personal vehicle. 
Byers subsequently was charged with willfully disobeyingrhe 
order and General Graves referred the charge to a general 
court-martial. 

In its decision, the Army court focused on the nature of 
willful disobedience. It noted that the offense connotes an 
“intentional defmce of authority, and necessarily an affront 
to the power and prestige of the source of the order.’% Al­
though the court acknowledged that General Graves did not 
act from improper motives in convening the court-martial, it 
emphasized that “an officer who seeks to enforce his [or her] 
own order by convening a court-martial for an offense 
charged under article 90is so closely connected to the offense 
that a reasonable person could conclude that he [or she] has a 
personal interest in the matter.’% Accordingly,the court con­

141d. The Amy amcompared United States v. Brown. 24 C.M.R. 585,591 (A.F.B.R. 1957) (applied LO unauthorized absence,“[pllnceof duty” is a “generic 
tern designed to coverh e  broader concept of a gened place of duty as might bc contained within. .. ‘command.’ ‘qmters.’ ‘station.’ ‘base’ or ‘post’ ‘3 with 
U u h d  Stntes v. Sturkey. 50 C.M.R. 110 (A.C.M.R. 1979 (place of duty must be q e d i c .  nor general, when M accused is charged with FIR). See Coleman, 34 
MJ. at 1oL1-22. 

”In pertinent par&the specification alleged that &e accused did ”absmt h i m s e l f  from his place of duty u which he was requkd to be, to wit: Detachment C, 1st 
Cavplry Division(Rear) (Provisional),located at FortHood.Tuu.”See Coleman, 34 MJ. at 1022. 

W d .  (Citing United States v. Acemoglu. 45 C.M.R.335 (C.M.A. 1972); Unired States v. Jackson. 2 C.M.R. 96 (C.M.A. 1952); United States v. Nixon, 29 M.J. 505 
(A.C.M.R. 1989); United States v. Coglin, 10 M.J. 670 (A.C.M.R.1981); United States v. Baughman, 8 MJ. 545 (C.G.C.M.R. 1979)). 

17Sce id, 

18Id. 

1934 MJ. 923 ( A . C U R  1992). 

“See genrrufly UcMJ a n  I@). 

21 A general court-martial may be convened by nine designated federal officials and by commanders in c& designated positions; however, if “any . . . 
commanding officer [empowered to convene general cou~tts-manial]is an accuser, the cam shall be convened by auperiorcompetentauthority.” UCMJ art. 22. 

”See id.a n  90. 

=See Biers, 34 M.J. u 924 & n.1. 

#Id. (citing United Stares v. Teel. 15 C.M.R. 39 (C.M.A. 1954)). 

=Id. 

JULY 1992 THE ARMY LAWYER DA PAM 27-50-236 25 



cluded that General Graves was an “accuser” within the mean­
ing of Uniform Code of Military Justice (UCMJ) article l(9) 
and ruled that his discretionary authority under UCM article 
22(a) to convene a general court-martial‘was withdrawn by 

b operation of law.% * ‘ 
1 

* . ,
The m y  court streksed that a court-martialis a creatureof 

statute. “‘[AIS a body or tribunal, it must be convened and 
in entire conformity with the provisions of the 

Ise’it is  without jurisdiction.”” Because General 
Graves lacked statutory authority to convene Byers’ COUR­
martial, the court-martial itself lacked jurisdiction.to try 

iByers. Accordingly. the Army court declared the proceeding 

’ Although the Army court suggested that the Government 
could avoid the issue presented in Byers simply by charging 
&naccused with a violation of UCMJ article 92 instead of 
article 90.28 many trial counsel may be reluctant to abandon 
the more serious article, Even so, a defense counsel should 
not hesitate to remind a stubborn trial counsel of the outcome 
in Byers. Under appropriate circumstances, mentioning this 
decision before, trial could result in reduced punishment for 
the client and might induce the chain of command to dispose 
of the case at a lower level. Captain Toole. 

I Contract Appeals Division Note 

, 	 Litigation That Might Be Avoided: 
Deductionsfor Nonperformance*9 

You are quietly working in your office when you receive a 
call from your contracting officer (KO). She‘asksyou to look 
at the lawn in front of your building, then call her back. 
Intrigued by her request, you step out of the building to ad­
mire the yard. You then call the KO, tell her what a beautiful 
day it is outside, and menton how well the lawn in front 
of the headquarters building is being maintained. Much to 

.your surprise,, the KO responds angrily that the lawn around 
the headquarters building is the only lawn that the contractor 
has bothered to maintain. You advise the KO to calm down *L“ 

and to come over to your office. 

’ A few minutes later, the KO rushes into your ofice, push­
ing a cart laden with 500 pounds of paper. You quicklylearn 
b t  the lawn surrounding the headquarters is‘theonly patch of 
grass on the installation that d e  contractor has maintained in 
accordance with the contract. The rest of $e post is a mess. 
Some areas the contractor has negIected mow regularly; 
others he has not trimmed or edged in months. 

The KO is tired of paying the full contract pri& for work 
that is only half completed. She is reluctant, however, to 
withhold deductions from the contractorbecause she fears the 
contractor will respond by appealing to the Armed Services 

’ Board of Contract Appeals (ASBCA). She has heard that the 
Government frequently loses such appeals. 

The KO is very frustrated. She wants help. The cart she 
brought in contains all the inspection records her office has 
maintained during contract performance. She asks you to 
review the contract and the recozds to determine whether the 
government safely can withhold any deductions. As she 
leaves, she turns and says, “Idon’t mind going to the Board, 
but I don’t want to go if we are going to lose.’’ 

n 

Alone in your office, surrounded by the documehts the KO ,
brought over, you stare out your window and wonder how.to 
handle this matter. YOU remember the &service conkct 
fiom which the post took deductions. The government not 
only lost the appeal, but also had to pay a sum in accumulated 
interest payment that was larger than the deductions them­
selves. You do not want to see that happen again. How can 
you ensure that the government will take no deductions that 
cannot be defended? 

Before deducting any sum from payments due to a con­
tractor, you must review the contract. In partick,  you must 
ensure that it contains a payments clause30 and one of the 

%Id. In reaching this decision, the Army cour~relied on Uni~edStates v. Reed, 2 MJ.64, 68 (C.M.A. 1976), in which the Court of Military Appeals first 
established the “closeconnection” test for determining whether a convening authorhy ia  M accuser under UCMJ a.l(9). See B y m ,  34 MJ.it 924. . 

ZByers, 34 MJ. at 924 (quoting McQaughry v. Derning, 186 U.S.49,62 (1902). 

(remarking that Teel, 15 C.M.R.at 39. implied that the disqualification “issue could have been avoided in the case at bar by charging the 
appellant under Article 92”). -z9’Ihis note is part of a series of commentaries discussing ways to avoid contract litigation. In this nenes, the lridattorneys of the Contract Appeals Division have 
drawn on their experiences and have shared their thoughts on avoiding litigation and on developing facts to improve the govemment’a litigation ~ s t u r c  

3OSee Fed. AcquisitionReg. 52232-1 (1 Apr. 1984) bere inah  FAR]. ’Ihe payments clause let forth in thia icction provides, m penbent part, ‘”he Government 
shall pay the Contractor on the 30th day (or, if applicable. QI the early payment discom day) after Iwip OF a pmper hmcc.  the price stipdated in rhi8 mtnct 
for supplies of s e M c e s  rendered and accepted, less any deductions provided m this contract.” Id. 
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f i  

several inspection clauses listed in the Federal Acquisition 
Regulation.31 

The government first should invoke the inspection of 
services clause in an attempt to compel the contractor to per­
form in conformity with contract specifications.32 Any work 
the contractor performs to conform its original work to the 
contract specificationsis done at no additional cost to the gov­
ernment. 

Occasionally, defective performance under a services con­
tract cannot be corrected Assume, for example, that a con­
tractor has agreed to remove snow from the installation's 
roads and sidewalks. If the snow melts before the contractor 
performs, the contractor cannot perform the contract. Simi­
larly, a contractor cannot satisfy a contract if contract specifi­
cations require the contractor to perform specific taskswithin 
specific time frames and the contractor fails to do so. For 
example, if the contract requires the contractor to mow all the 
grass on the installation twice monthly, the contractor cannot 

remedy the failure to mow after the month has passed. If 
correction is impossible, the KO may direct the contractor to 
ensure that its future performance will conform to contract 
requirements ur may reduce conmct payments to reflect the 
reduced value of the services the contractor actually has 
performed.33 

Learning the law is simple; the next tasks you face--apply­
ing the law to the specific facts of the case and establishinga 
record that will support the KO's actions-are not. At this 
point, the mound of records in the shopping cart the KO 
trundled into your office becomes important. 

When the government deducts money under an inspection 
of services clause, it bears the burden of proving both its 
entitlement to rake the money and the accuracy of its deduc­
tions.34 The government's inspection reports are prima facie 
evidence of the correctness of its deductions. Once they are 
introduced, the contractor must show error in the reports,35 in 
the inspections, or in the results of the inspections36 if it is to 

31See generally FAR 52.246-2 (mspection-of-aupplies clause for fixed-price contrscts); FAR 52.246-3 (iipection-of-supplics clause for cost-reimbursement 
contracts),FAR 52.246-4 (inspection-of-rewicesclause for fixed-pricecanupcls); FAR 52246-5 (iiapcction-of-sewicesclause forcost-reimbursemancontracrs). 

FederalAcguision Rcgulstim52.246-2 states. in pednent part, 

If the Contractor fails to promptly remove. replace, or mrrect ~+cte.d iupplics that uc requ id  to be mnoved or to be ~pleccdor corrected, 
the Government msy cither (l) the supplies urd charge the cost to the Ccmtractoror (2)by Ccntrpct or orhenvise. remove. replaa, or ~ ~ T C C I  

&ate the contract for default Unless the Contrsctor a)mtsor replaas the ~ p p l i ~ ~wirhin the delivey rchedulc. the Contracting 
War may req& thcirdelivery m d  make an quitable price reduction. Failure to agree tos price reduction r h d  be a dkpute. 

FAR 52.246-2fi). 

Fcded A ~ p i ~ i t i mRegulatim52.246-3 ttaes,in pertin- pa& 

At MY time during mtractperfonnmce,but no later lhan6months (or mchother time ss may be rpecitiedin the contract) after acaprance 
of che N @ ~ S  to be del ived  under rhe contract, the ~ovemmcntmay q u i =  the cantrrctor to replace or an'rect m y  suppks that sre 
namnforming st time of delivery. Supplies uc nonconforming when they uc defective inmrreridor w o r b n ~ ~ h i pOT sreotherwise not in 
dormiv with contrpct reqUinments. Except ss othawisc provided in paragraph0)Wow. the cost of replacement or correction ahall be 
included in dowable cast. determined IS provided in the Allowable Cost m d  Payment dsuse. but no sddirional fec ihall be paid. The 
Contractor ahal l  na tender for acceplance auppliea nquired to be replaced or corrected without disclosing the former requirement for 
replacanent or c o d o n .  md. when requkd. lhlll disclose the conutive d o n  taka. 

FAR 52246-30. 

Federal Aequiaition Regulation52246-4 states. in pertinent part. 

(c) ' h e  Government has the right to inspcd and teat  dl a e M c e s  called for by l e  contract. to the cxtmt prauicnbk at all times and places 
during tbe tern of the contm ' h e  Government ihallperform iuspdons and test8  in s manner lhat will not unddy delay the w o k  

(d) If my of the renricta do not d o r m  with ccmmct r e q h e n t s ,  the G o v m e n t  may require the Contractor to perform the rcMces 
agdn in oonformity with ommct r e q h e n t e .  U no increase in canvpcf mm.  When the defeas in clerviOe5 cannot be corrected by 
rcperfmancc. the Gwemment msy (I)rquire the Gmmaor to tske necerrsry action to mmm that futurc performance conforms to 
watrsct rquimnenta snd (2) reduce h e  cantractprim to deet the reduced vslue of the s e M a s  performed. 

See FAR 522464~)to (d); see also FAR 52.246-5(c) to (d) (applying virtually identicalproviaions to inspections of s e M a s  under cost-reimbursementcontracts). 

320rhcr FAR dauies and reserved common-law rights llso may anpower the gwemment to reduce s contract price or fee. 

=Each uf the FAR'S two inupwtion of aervicei clauses permits I KO to rrprocurr the anvia,charging the contractorfor m y  casts the gwcrmnent may i n a r  that 
relate d k d y  to pufmnancc, OT io terminatethe contract for default. For M interesting discussionon terminations, sec Bruce W.McLaughlin. TheEwfufion of 
&win: A ContraclingO f i d s  Primerfor Default Tcrnu'mtionr,19 Pub. Cant LJ.191 ( W i i  1990). 

W K e e  SN.(3..ASBCA No. 28.M. 86-3 BCA q 19,242; Exquisite SCN.Co..ASBCA No.21,058,?7-2 BCA 112,799. 

USunnybrodr Contracton,GSBCA NO.7628, 87-1 BCA 1 19,410; accord Orlando W ~ S ,  26,099 & 26,872.84-1 BCA 1 16,983,at 84.599.ASBCA NOS. 

'6Willametre Timber @E., hc.,AGBCA NO.80-178-1,84-1BCA 1 17,364. 
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-prevail. The ASBCA will not accept a contractor's allega­
tions without specific supporting evidence or other substan­
tiation.37 

The maintenanceof plete, accurate inspection reports is 
tremely important to the government. Because the 

government's case likely will depend upon the completeness 
of the inspection reports, you must ensure that the records are 
sufficientta justify any deductionsthe governmentmay take. 

If you advise the KO that she may deduct a penalty for 
work the contractor failed to perform or performed inade­
quately, the KO must decide the amount that she must deduct. 
In Orlando Willi0ms,3~the ASBCA held that "deductions 
[must] be proportionate to the unperformed or deficient work 
and that [the government must pay] the contractor . . . for 
satisfactory services." In essence, if the conhactordid half the 
work, the government may deduct only half the payment.
Pamal nonperformancedoes not justify a completededuction3 
and the government's method of determining the deductions 

, must be reasonable.4 

After determining the necessity and the amount of the 
deduction, the KO should inform the Contractor of the pro­

' posed deduction. Neither statute, nor regulation, requires the 
KO to notify the contractor before taking a deduction; how­
ever, a KO normally should alert the contractor to the reason 
for, and the amount of, the deduction. Moreover, the KO 
should afford the contractor a reasonableopportunity to rebut 
the deductions. , This course of action not only may forestall 
needless friction'betweenthe contractor and the government. 
but also may benefit the government by narrowing the issues 
and allowing the KO to see what defenses the contractor 
likely will assert if it appeals the deductionsto the ASBCA. 

If the contractor convincingly rebuts any element of the 
proposed deductions, the KO should reduce the deductions 
accordingly. This will demonstrate to the Board that the 
governmenttreated the contractorreasonably.41 

In summary, before taking any deductions from a con­
tractor, the KO should take the following steps to ensure that 
the deductionsare upheld on appeak 

Review the contract to ensure that it in­
cludes a clause allowing the government to 
deduct money from the contract price for
nonconformingwork or goods; 

Consider the observations of the contract 
al personnel who 

371nterstate ~efoxsters.AGBCA N ~ .84-in-3.84-2 BCA '0 17,504. 

38ASBCA Nos.26.099 & 26.872,84-1 BCA q 16,983.at 84,599. 

3gclarki~~.  ASBCA NO.22,784,81-2 BCA 1 15,313. It 75,832.I~c . .  

aKleen-Rite Cop.. ENG BCA 4530,84-2 BCA 1 17,455. 

I are familiar with the contractor's perform­
ance; and 

Evaluate the attendant documentary evi- /"
dence-including any rebuttals submitted 
by the contractor-to arrive at a final deduc­
tion. 

This course of action will not dissuade every contractor 
from bringing an appeal. Nevertheless, it will increase the 
likelihood that the governmentwill prevail in an appeal before 
the ASBCA. Major Lara. 

Clerk of Court Note 

Court-Martial Processing Times 

The table below shows the Army-wide average processing 
times for general courts-martial and bad-conduct discharge
(BCD)specialcorn -mha l  for the second quarter of fiscal 
year 01992. Averagesfor the first quarter of FY 1992are 
shownfor 

General Courts-Martial 

FY 92/2dQ FY 92Ilst Q 

Records received by Clerk of Court 312 265 
Days from charging or restraint to 

sentence 49 52 -
Days from sentence to action 78 75 
Days from action to dispatch 10 7 
Days from dispatch to receipt by I 

the Clerk 11 10 

BCD Special Courts-Martial 

Ey 92/2d Q FY 92flstQ 

Records received by Clerkof Court 80 78 
Days from charging or restraint to 

sentence 
Days from sentenceto action 
Days from action to dispatch
Days from dispatch to receiptby

the Clerk 

41 46 
60 63 
6 6 

9 9 

:41Scr Maintenance Eng'rs, ASBCA Nos.39.465 & 39,700. slip op. at 9 (I4 Feb. 1990). 
' An alternative solution to the problem described in l h i s  note might be to +corporate language into the contract to encourage superior performance by offering a 
special incentive, such as M award fee. The use of M award fee provides'motivation for excellence in areas such as quality. timeliness. and cost-effective 

(­

management. See FAR 16.305; FAR 16.404-2. The award fee is determined unilaterally by the KO or a designated award fee determining officer and is not 
subject to l e  FAR'S dispute clause. See FAR 16.404-2(0). Traditionally. award clauses arc associated with cost-reimbursement contracts. Defense Federal 
Acquisition Regulation Supplement 216.470, however, permits l e  use of award few in fm.fixed-price conmcu when (l)the gwemment leeks to motivate 
contractors by rewarding hem for outstanding contract perforr~~ancesin a m s  that cannot be mensurd objectively: and (2) nomal incentives carmot k used. For 
example. logistics support. quality, timeliness. ingenuity, and cost-effectiveness are arena under the control of management that may be susceptible only to 
subjeaive mcasurement and evaluation. 
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TJAGSA Practice Notes 

Instructors. The Judge Advbcate Gen t 

CriminalLaw Noies 

If It's New,It's "New Matter" 

Rule for~Courts-Martial(R.C.M.) 1106(f)l requires a staff 
judge advocate (SJA) to serve his or her posttrial recom­
mendation on the defense counselz and on the accused.3 This 
rule allows the accused and the counsel to note, and to com­
ment on, errors in the recommendation. Specifically,R.C.M. 
1106(f)(4) states, "Counsel for the accused may submit, in 
writing, correctionsor rebuttal to any matter in the recanmen­
dation believed to be erroneous,inadequate, or misleading,and 
may commenton any other matter."4 

If the accused or the defense counsel comments on a legal 
error in the recommendation by filing a timely R.C.M. 
1106(f)(4) submission? the SJA must respond to this alle­
gation in an addendum to the original recommendation.6 If 
thisaddendum contains "new matter," it must be served on the 
accused and the defense~ounsel.~ 

Rule for Courts-Martial 1106(f)(7)does not define the tern 
"new matter." The discussion accompanying the tule, how­

f l  

ever, provides three examples of new matter. new appellate 
decisions, matter from outside the record of trial, and issues 
not previously discussed.* 

In United Srures v.  KOIIIO~OUS,~the Air Force Court of 
Miritary Review observed that a very fine line exists between 
what is. and what is not, new matter.lo The court added,"[S]taff 
judge advocates are easily lured into commentingon a defense 
submission, often by controverting its facts. That is a 
reasonableresponse for a staff judge advocate. but it requires 
a second service."ll These words of caution should not be 
ignored. If an SJA includes new matter in the addendum, the 
addendum must be served on the defense counsel and on the 
accused.12 

In United Srures v. Nonnent,l3 a general court-martialfound 
the accused guilty of three specifications of indecent assault 
and one specification of wrongful solicitation of adultery.14 
The members sentenced Norment to a bad-conductdischarge, 
confinement for six months, total forfeitures, and reduction to 
the lowest enlisted grade.15 

-Madd 1106(0 [hereinafterR.C.M.]. 

SJAa ltrve their poswipl rccommendaticms un defense counsel in Uniud Staks v. Goode, 1 MJ. 
3 (C.M.A. 1975). Resident Ronald Reagan codified this requirement in R.C.U 1106(fl(l) when he promulgated fhe M ~ w lfor CoUrts-Ma~tialin 1984, See 
generally R.C.M. 1106(fXl) omended &yC4,15 Nav. 1990. 

,President Geuge Bush introduced the requirementthat an SJA must serve the posttrial recommendation an both the accused and the defense counsel when he 
promulgated change 4 to the Manvolfur Courts-Martial.See R.C.M. 1106(fxl) (C4, IS Nov. 1990). 

4R.C.M. 1106(f)(4). 

5Although R.CM. 1106(d)(4) provides &at SIA needs to respond LO allegations of legal error only when they are "heed in matters submiued under R.C.M. 
1105 or when deemed ~ppropriateby the auff judge advocate," the Court of Military Appeals has ruled that an SJA must reapond to all nllegations of legal error 
raised inany timely defense submission, including n petition for clemency under R.C.M. 1105 m d  a response to a p o s t t r i a l  recommendation under R.C.M. 
1 lM(fX4). See United States v. Hill. 27 MJ. 293 (C.M.A. 1988). 

6Sce RCM.1106(d)(4). 

'Currently. R.C.M. 1 I06(f)(7) statea only that nn addendum h a t  conuins new matter muit be'rerved on 'counsel for the nccused." Nevelihcless, a carefulSJA will 
reascm that. if R.C.M. 1106(f)(l) dictates that the'originalrecommendadonmusl be served on both the defense comae1 and h e  accused. the addendum also should 
be i e m d  on the counsel m d  the accused. 

0R.C.M. 1 IW(f)(7) discussion. 

933 MJ.907 (A.F.C.M.R 1991). 

loid. at 910. 

" Id .  

lZInK m r m ,  the Air Force courtprovided an excellent list of case law nnalyzing wha is, md what is not. "new mnttcr." See id.at 910.1 1 nn.7-9. 

Y 1334M.J. 224 (C.M.A. 1992). 

14Udonn Code of Military Justia art. 134.10 U.S.C. 8 934 (1988) [hereinafterUCMJJ. 

'5Normmr. 34 MJ. at 224. 
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The SJA sewed the posttrial recommendation16on Nor­
ment’s German defense counsel on 23 May 1990. After 
receiving two extensions. the defense counsel filed an R.C.M. 
1106(f)(4) response on 19 June.17 In this response, the de­
fense counsel argued that the principal Government witnesses 
should not be believed. The attorney also “raised two [other] 
important matters.”’* First, the defense counsel alleged that 
several members of the court either slept or “were not atten­
tive” during the defense counsel’s presentation of evidence.19 
Second, the defense counsel claimed that, during a recess in 
the trial, a member of the court, the military judge, and the 
lead trial counsel drove away togefier in the same automobile.*O 

The defense counsel attached three signed statements sup­
porting these allegations to the R.C.M. 1106(f)(4) submis­
sion.21 All three statements substantiated the allegation of 
members sleeping during the trial. One statement supported 
the allegation that the judge, the trial counsel, and one mem­
ber drove away togetherduring a recess in the proceedings.m 

On 22 June, the SJA signed the addendum to the posttrial 
recommendation. In response to the defense allegations, the 
SJA stated: 

I have examined the allegation of legal 
error raised by the accused,in matters sub­
mitted under R.C.M. 1106. I disagree with 
the accused’s assertion that legal error oc­
curred during the trial. I have inquired into 

the allegations o f  court member misconduct 
and judicial-prosecutor-courtmember 
collusion, and have determined that here i s  
no basis in fact to the allegations. Accord­
ingly. it is my opinion that corrective action 
on the fmdingsor sentenceis not necessary.P 

The same day, the convening authority approved the trial 
results. No evidence in the record of trial suggests that the 
SJA sewed the addendum on the defense or that the defense 

a 	 was afforded an opportunity to respond to the addendum. On 
appeal, the Court of Military Appeals considered whether the 
SJA’s addendum to the recommendation contained “new 
mattef‘ that would require service on the defense. 

The Government asserted that the SJA had complied with 
R.C.M. 1106(f)(7). It also claimed that, even if the SJA 
should have served the addendum on the accused and the 
defense attorney, the accused had suffered no actual prejudice 
from the SJA’s failure to do so. The Court of Military 
Ap@ rejected the first argumentand refused to consider the 
s e m d  

The corn first remarked on the SJA’s claim to “have in­
quired into the allegations.’’ This language, it found, implied 
that the SJA had conducted an “extra-record”Ninquiry. The 
results of this independent investigation was “matter Erom 
outside the record of t r i c - t h a t  is, new matter.25 Accord­
ingly, the SJA’s failure to serve the addendum on the defense ­

16A recommendation was required because the accused was found guilty of an offense by a general murt-madal. See R.C.M. 1106(a). 

l7Rule for Courts-Martial 1 lM(fl(5)allows the counsel for the accused 10 days ftun the r d c e  of thc record of trial under R.C.M. 1104(b). or from h e  service of 
the posttrial recommendation, whichever occurs later, 10 comment on the recommendation. The amvcning authority may extend this time period “for up to 20 
additional days“if the defense counsel establishes ‘good cause.” R.C.M. 1106(f)(5). 

18Norment.34 MJ.et 225. 

*9Inthe first allegation, Nonnent’s attorney asserted. 
It appcars that m n e  members of the Court w e n  not auentive, at least for a considerable pcriod of time during the trial. md gave al l  the 
appearance of having fallen asleep, particularly at the time when the Defense p r e s d  their [sic] muten to the Court. . .. Thia  fact &odd 
preclude thc approvalof the findings and sentence. 

I 

Id. 


%I the second allegation. Norment’a attorney assened, 
The defense learned subsequent to the trial that during a recess in the trial. Imember of the Couq presumably Colonel Cimbal [Colonel 
Cimd, according (0 the convening order]. was ieen to drive in the aamc awnnobile with not only he judge but also a member of the 

1 prosecution. namely the lead trial counsel. Captain ,Mieth. ... At least the appearance of evil, if not cvil itself has becn menifested by such 
action. Appearance of evil should, however,be avoided as evil itself. 

Id. 

a l l ~ cthree setvice members who made these statements were “Staff Sergant Joel L Hardy, who ‘was the guard for [Staff Sergeant] Normcnt during his court­
maltid’;StaffSergeant Stephanie A. Nonnent, [Nonnent’s] wife; and Sergeant Stevol L Myers, [Norment’a friend, who] apparently [was] a cpectator at the trial.” 
Id. 

=See id. at 226. 
’ P

Yld. (emphasis added by the court). 

%Id.at 226-27. 

Bid.at 227 (citing R.C.M.1107(Q(7) discussion). 
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t­


amounted to e m . %  The court flatly refused to test this error convening authority would have exercised his [or her] broad 

for prejudice, stating that 'it would not "hide [its] judicial discretion if the staff judge advocate had complied with R.C.M. 

head0 in rhe sand'" by holding that the lack of service was 1106, a remand will usually be in order."% 

not prejudiciaI.fl 


Staff judge advocates must be intimately familiar with 
l'be court also observed that the SJA had failed to identify R.C.M.11M and must comply meticulously with its require­

in the a d d e n d  "the extent of [his] ...'inquiry*'* and had ments. As the Air Force Court of Milirary Review wamed in 
neglected to reveal "his soma or the content of any informa- United Slates v. Haynes,a7 "mhe dividing line between what 
tion that he [hadl u n w v e r e d ~The court noted that, unless is and is not 'matter from outside the record of trial' can be 
aa accused's allegations "obviously [are] fanciful, which these wafer thin. If there is any doubt whatsoever, the staff judge 
apparently were not?* an SJA's recommendation should pro- advocate should em on the side of caution ...."38 In short, an 
vide the convening authority with sufficient infomation upon SJA should conclude that, if any information affecting the 
which to decidewhether a posttrial session is needed.32 SJA's addendum comes from outside the record, it is new.39 

If it is new, it i s  new matter. Major Cuculic. 
?he court remanded the case to The Judge Advocate Gen­

eral. It zemarked that, in doing so, it sought to "give the con­
vening authority [an] opportunity" to order a hearing under United SIates v. Wooten: 
Uniform Code of Military Justice (UCMJ) article 39(a)?3 The No Fourth Amendment Protection 
court evidently believed that such a hearing would be neces- for Bank Records 
sary to investigate the defense allegations fully. 

In United Stares v. Wooten, the Court of Military Appeals 
'Ihis case joins a growing collection of decisions in which declined to apply the exclusionary rule to the Government's 

the Court of Military Appeals has found errors in the postbial seizureof an accused's bank records, even though the Govern­
promsing of com-martialand has remanded the cases with- ment may have obtained these records il1egally.a The court 
out testing the errors for prejudice? As long ago as 1988'3 acknowledged that the Government may have overstepped the 
the court wrote, "Since it i s  very difficult to determine how a limits that the Right to Financial Privacy Act41 (RFPA) 

%Id. 


nld.u 227. 

%ee id. 

29Id. 

3 ~ . 

mid. 'Ihe &nut declared, 'Qaims of irrattartive mlt manben m d  improper infiuarce of a wun member. buttressed by detailed eyewitness accoUJIts, are not 
Usuer to bc w h s i d y  dismissed." Id. at 227 n.2 (citing Manual for Caulta-Martial. Uniiuj States, 1984, Mil.R. Evid. 606(b) [hereinafter Mil. R. Evid.];United 
Stater v. West, 27 MJ. 223 (C.M.A. 1988); UnitedStatcs v. Withenpoon 16 MJ. 252 (C.M.A. 1983)). 

lZSeeU W  art. 39(a); RCM. 11oz(b)(2). Rule for Counr-Madd1102 provides. "An Adde 39(a) ression under chis rule may be called for the purpose of 
inquiring into, urd. when apppriate. molving MY maflcr which arises pfter lrialand which substantially affects he legal suffiiency of any findings of guilty or 
the ratencc." R.C.M. 1102@)(2). 'Ihe military judge cnn order I p061~ i .d  article 39(1) session from adjournment until the authenticationof the record of trial. 
RCM.l l w d ) .  After authentication.the eonvQLing authority can order a posttr ia l  arride 39(a) icssion until he or she acw on the case. See id. 

33See Nonncnt, 34 MJ.u 227. 

Wee UaitcdsrateS v. Clear,34MJ. 129 (C.M.A. 1992); Unhd Statcrv. Craig, 28 M.J.321 (C.M.A. 1989). 

=United States v. Hill, 27 MJ. 293 (C.M.A. 1988). 

%Id. at 296. 

"28 UJ. 881 (A.F.C.MA.1989). 

=Id. at 882 (citaticns omitted). 

sgSee,e#., United States v. Cnsscll, 33 MJ. 448 (C.M.A. 1991). In Casell, the SJA relied upon material fran outside the record in deciding to recommend 
against clemency,but failed to include tb ia  rdvvric infonuation in the posttrialrccammmdation or in the addendum. Id. at 449. Consequently, the accused never 
war .ffordeda meaningful oppomdy to respond to the rccommendation. Id.at 450. 

a 3 4  M.J. 141 (C.M.A. 1992). 

'' 12 U.S.C.00 3401-3422 (1988). 
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imposes on governmental access to a citizen’s bank mords, 
but it held that this hpparent violation of the Act did not 
mandate the suppressionof the records. ! 

A general court-martial tried Specialist La-DellWooten for 
making worthless checks with the intent to defraud. The trial 
counsel obtained evidence against Wooten by serving sub­
poenas duces tecum42 on the victimized banks. At trial, the 
defense counsel moved to suppress the documents the trial 
counsel had obtained from the banks. He argued that, in 
issuing the subpoenas, the Government had violated the 
RFPA, UCMJ article 46,43 R.C.M. 703p4 and Army Regu­
lation (AR) 190-635 

Citing United Scotes v. Bennett,& the defensecounsel claimed 
that a civilian cannot be compelled to bring documents from 
the United States to a court-martial that has been convened 
overseas?’ Noting that Wooten was being bied in Germany, 
the defense attorney maintained that the subpoenas duces 
tecum were without legal effect and, consequently, that the 
Government violated the RFPA by using “unlawful” 
subpoenas to obtain the accused’sbank records. 

Wooten ma& no Fourth Amendment objection to the bank 
records at trial. On appeal, however, he “expanded upon his 
argument at trial in an attempt to find some legal authority for 
his desiredremedy of suppression.”4* In particular, the accused 

claimed that his checks and financial statements were pro­
tected by the Fourth Amendment and that the Government’s 
u~uthorizedseizure of these documents required their exclu- ­
sion from evidence. 

Chief Judge Sullivan and Judge Cox rejected Wooten’s 
arguments. They found no basis for applying the exclusionary 
rule. 

The Fourth Amndmenl Issue 

Chief Judge Sullivan, the author of the court’s opinionP9 
noted that a search or seizure must violate an accused’s objec­
tively reasonable expectation of privacy to be found unrea­
sonable under the Fourth Amendment50 Finding that Wooten 
had no reasonable expectation of privacy in his bank rec­
ords,5l the Chief Judge ruled that the Government’sseizure of 
these records did not trigger the Fourth Amendment.52 Accord­
ingly, he declined to apply the exclusionary rule on Fourth 
Amendment grounds.53 

Chief Judge Sullivan offered several explanationsfor this 
ruling. First, he pointed out that the defense counsel 
“expressly disavowed” the Fourth Amendment at trial as a 
basis for suppressing the evidence.54 This disavowal, he 
implied. constituted waiver.55 Second, the Chief Judge noted 

,­

42Rovisions of UCMJ article 46 and R.C.M.703(e)(2) empower a vial counsel to issue subpoenas. A subpena duces tecum ‘is the praess by which a mutt 
requires the production at the trial of documents, papers. or chattels material to the issue.” Woolen, 34 M.J. at 144 n.1 (quoting Vaughan v. Broadfoot. 149 S.E.2d 
37.40 (N.C. 1%): see aIso Fed.R Crim. P. 17 (governing subpoenas for witnesses and evidence at lrialin United States district courts). 

43 UCMJ Article 46 provides. 
The trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnessen and other evidence in 
accordance with such regulations as the President may prescribe. Process iasued in m-material cases to m p c l  the producticn of other 
evidence shall be iimilar to that which courts of the United States having criminal jurisdiction may lawfully issue and shall run to any pan of 
the United States, or the Territories, Commctnwe&hs, and possessions. 

44RC.M.703 (implementing UCMJ ankle 46 and providing for the “productionof witnesses and evidence”) 

45Anny Reg. 190-6, Military Police: Obtaining Information from financial Institutions (IS Jan. 1982). 

4612 M.J. 463 (CMA.  1982). 

47 Wooten, 34 M.J. at 146. In B e ~ e t t ,the Court of Military Appeals held that although a court-martial may compel the appearance of a nonmibry wimess when 
the court-mania1 and the witness are located in the United States. a s u b p n a  cannot be enford against an American dizm in the United States who refuses to 
appearat a court-martialconvened outside of h e  United Slates. See Bennett, 12 MJ.a~470-71. 

4nWoofen. 34 MJ. at 147. 

49Chief JudgeSullivan and Judge Cox participated in the decision. See id. u 141. Judge Cox filed I separate qinion concurring in put and in the rcsul~See id. at 
149 (Cox. J. concurring). 

5OSec id. at 147. 

5Vd.at 14748. 

5Vd.at 147. -
531d. (“[we] reject [the] appeLlaht’s Fwr~hAmendment argummt’?). 

%Id. 


5sSec id.(citing Mil.R. Evid. 31 ](em); Uniled Slates v. Hilton. 27 M.J.323.326 (CA4.A. 1987) (“themere failure to object even on constitutionalgrounds might 
foreclose appellate review”)). 
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that“the absence of.  ..[a lawful] subpoena [is]not critical on 
the Fourth Amendment issue.”56 To support thisassertion, he 
cited United States v. MiiIer,n a 1976 decision in which “the 
Supreme Court held that a customer has no reasonable 
expectation of privacy in bank records and negotiable 
insrrumenrs .. .held by the bank.”s* Third, the Chief Judge 
declined to find that an accused ever could have a reasonable 
expectation of privacy in bank records when “the bank ‘is 
itself a victim of the [accused’s] suspected wrongdoing.*”sg 
Finally, the Chief Judge pointed to the trial counsel’s use of 
subpoenas to obtain the bank records.60 He did not explain 
why the existence of the subpoenas was important to his 
Fourth Amendment analysis, bur merely commented that they 
made Wooren ”analogous”to MiIIer.61 

Violationof the RFPA 

Chief Judge Sullivan considered Wooten’s argument that 
the bank records should have been suppressed because the 
Government had obtained them in violation of the RFPA; 
however, he did not decide this question explicitly. His 
analysis suggests that he found the issue irrelevant because the 
facts in Wooten made the remedy of suppression inappro­
priate. 

56fd. 

5’425 U.S.435 (1976). 

The RFPA provides that “no Government authority may 
have access t~ 8. ,.information contained in the financial 
records of any customer from a financial institution.”6* Ac­
cess is permitted,however, if “such financial records are dis­
closed in response to a judicial subpena”6Lthat is, a “sub­
pena .. .authorized by law.”@,The defense argued that, 
because Bennett denied the trial counsel the authority to issue 
subpoenas to witnesses in the United State+ the Government 
obtained access to the accused’s ’checks and financial state­
ments “through illegal use of compulsory prbcess.’’~~

I1 

The accused charactmized the Government’s alleged abuse 
of the subpoena power as a violation of “military due pro­
cess,“66 denouncing it as “outrageous government conduct”0 
and “a deliberate flouting’*6*of law and regulation. Chief 
Judge Sullivan, howevea, concluded that the record was de­
void of any evidence of “deliberate government miscon­
duct.“@ p e  added that the RFFA states that a party aggrieved 
by government action may seek a civil remedy for an unau­
thorized examination of his or her bank re~ords.~oAlthough
Wooten was stationedoverseas, he could file a suit against the 
United States “in an appropriate district coURI71 for any viola­
tion of liis rights under the Act. Consequently, “a court­
ordered remedy of a more drastic nature would be inappro­
priate, and the remedy of‘exclusion of the challenged evidence 
as supervisory punishment would not be w&ted.’q2 

5BWoofen,34 MJ.at 147 (citing Miller, 425 U.S. at 441 n.2). Wooten aaempted to distinguish Miller, arguing that because the Supreme Gut in that case 
“ntressed h e  necessity for Ihe Government to acquire r e c o r d s  hmugh ‘existing legal process,"' h e  Cam implicitly q u i r e d  the Government to use “a legal 
subpena” to obtain those r e d s .  See Appellant’s FinalBrief at 5. U+ted States v. Wooten, 34 MJ.141 (C.M.A. 1992) (citing Miller, 425 U.S.at 439); see a h  
Wooren, 34 MJ. at 147. Unimpressed by this argument, Chief Judge Sullivan responded, ’While the Supreme Cow mgnized a difference *tween] the 
defective mbpana dtuation in Miller urd the absence of any mubpocna ...,it further wggested that this distinction was n a  critical on the Fourth Amendment 
issue.” WoNen, 34 M.J. at 147 (atations omitted). 

5W”’ren, 34 MJ. at 147 (citing Bumughs v. Superior Court, 529 P2d 590,594 (Cal. 1974); occord id. at 149 (Cox,J. concuning). 

mid. at 147. Wooten neither amceded,nor denied the “Govemment’mrepmentationthat a subpcena duces team was actually used in rhis case. .., Instead, b s ]  
defense c o r m a d  only usedthathe had not sea  these subpoenas and thaL in m y  went,they were unauthorized .. ..”,Id. 

611d. at 148. In d y z i n g  Warn’s  other daim of error, Chief Judge Sullivan notedthat, wen ifthe s u m s  were defective.the eid counsel‘s decision to issue 
them uguably demonatrated h e  Government’s desire to seize the records lawfully. See id.; I$.Miller, 425 U.S. at 439 (Government seizure of bank records 
pursuant to subpoena thamay have been p d u d y  defective). 

6212 U.S.C. 3402 (1988). 

631d. 

@Id. 0 3407(1). 

~ W o o f m ,34 MJ. at 143. 

%ee id. at 148; see oko UnitedStates v. Clay, 1 CA4.R. 74.77 (C.M.A.1951). 

mSee Woofen, 34 M.J.at 147; see o&oUnited States v. Paper. 447 U.S. 727 (1980). 

68 Wmten,34 MJ. at 148. 

69Id. 

70fd. (citing 12 U.S.C. 8 3410 (1988)); see ufso id. at 146-47 k nn. 7-8 (aplaining hat “Congress intended these adremedies to be the only remedies for a 
breach of th ia  Federal atatute”). See generally 12 U.S.C. 3417(a)-(b). (d) (1988) (outlining “the only authorited remedies urd sanctions for violations”of h e  
Act). 

71Wmfen,34 MJ. u 148. 

’ltd. at 149. 
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The Chief Judge also suggested in three footnotes73 that, 
even if the accused had offered proof that the Government 
brenrionully had violated the RFPA, UCMJ article 46, ot 
R.C.M. 703, the Court of Military Appeals ‘would!have 
declinkd to use “an exclusionary-ruletype remedy” ta c a t  
this miscond~ct.7~Chief Judge Sullivan not’ed thh “Congresb 
intended [the] civd remedies [described 
exclusive remedies for a breath of th 
SimilarIy, adequay administrative m 
discipline members of the Army who 
703, or AR 190-6.76 In sutn, an acCused apparently receives 
no evidentiary benefit from a Government violation of the 
RFPA. I 

1 

In his concurringopinion, Judge Cox agreed with the Chief 
Judge that the Fourth Amendment was not triggered by the 
bizure of the accused’s records. He disagreed emphatically, 
however, with the Chief Judge’s suggestion that the trial 
counsel may have acted improperly in issuing the subpoenas 
duces tecum. Judge Cox asserted that the trial counsel’s 
actions were “perfectly legal,”71adding that the actdal bas 
the accused’s appeal on this issue was the claim that 
subpoenas“could [not] ’beenforced in the manner i4tended by 
counsel.’?* Because the banks the.accused victimued never 
declined to honor the subpoenas issued to them, the question 
of whether the court-martial could compel them to comply 
with the subpoenas was irrelevant. Consequently, Judge Cox 
found no violation of UCMJ article 46, R.C.M. 703. or the 
RFFA. He concluded by remarking that, even if the lawful­
ness of the subpoenas were in issue, “the right [to privacy 
under the Act) ... is the witness’, [sic] not the accused’s.’*19 
This remark Suggeststhat Judge Cox likely yould have denied 
an accused the standing to raise this issue at court-martial. 

Wooten is important to practitioners because it reflects a 
continuing trend by the Court of Military Appeals to begin its 
analyses of Fourth Amendment issues by asking if the amend­
ment protects or “covers” the place or thing affected by a 
search or seizure. Only if the court finds this “coverage” will 
it apply FourthAmendment principles in rendering a decision. 
This approach contrasts with methodologies adopted by courts 
that look for probable cause in deciding whether a search or 

73Id.at 148 ~ . 9 - 1 1 .  

74Id. at 148 n.lO. 

75Sec id. at 147. 

76See id. at 148 n.9. 

nId. at 149 (Cox, 1.concurring). 

78Id. (emphasis added). 

79id. 

cofidWd ‘-bly” aw l y  tbe F Q ~ Iseizure w a ~  Amad­
ment whenever a government official conducts a search and 
seizure. Wooren also is important because it exemplifies the 
Court of Military Appeals’s refusal to apply an exclusionary 
rule to correct Government misconduct when a trial counsel 
gakhers evidence by abusing the subpoenapower. 

* . /  

counsel and defense counsel can look to Wooten for 
guidance when faced with similar situations. Far example, the 
rationale in Wooren evidently would apply to a subpoena 
duces tecum issued to obtain an accused soldier’s tax records 
p r h n t l y  held by the Internal Revenue Service. 

Chief Judge Sullivan and Judge Cox substantially agreed in 
Wooren; however, they were the only judges of the Court of 
Military Appeals to consider the case. Participation by Judges 
Crawford, Gierke, or Wiss might have altered the result. 
Major Borch. 

Contract Law Notes , 

n of Government Contracts 

Government inspectors help to ensure that the government 
purchases only goods and services that comply with the 
requirements set forth in government conwacts. Installation 
contract attomeys informally supervise and assist government 
inspectors in the performances of their assigned contract 
inspection duties. 1 1  

‘Inspired by the ’many Contract Disputes Act80 (CDA) 
actions that the author observed while assigned to the Contract 
Appeals Division, United States Army Litigation Center, this 
note identifies several mistakes that inspectors commonly 
make. It suggests that installation contract attomeys can help 
inspectorsto avoid these mistakes. 

Most Bovemment contracts contain a clause permitting the 
government to inspect a contractor’s work before, during, or 
after performance of the contract.81 ?his inspection clause­

i 

-


-

I 

aoSec Contract Disputes Act of 1978. 41 U.S.C. 59 601613  (1978). The CDA permits government contracton i o  a p p u l  cenrin final decisions issued by 
contracting officen, to the C l a i m s  court or toone of oevcral boards of muactappds. See id.89 605-606,609. 

W e e  gen6ruffy Fed.Acquisition Reg. aubpL 46.3 (1 Apr. 1984) [hacinafter FAR]. 
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in conjunction with the government's contractual right to often relate to events that occurred long before a claim was 
receive the performance specified in the confract4elineates filed,the value to the court of recorded recollection may be 
the government's right to inspect a contractor's work during significant. Unfortunately, government inspectors often lose 
contract performance and before final acceptance.82 The or &card their notes long before contractors fie their claims. 
Federal Acquisition Regulation (FAR) directs contracting Moreover, even when a government inspector saves a log, a 
officers tq incorporate one of several standard inspection facfinder may have dificulty determining which of the log's 
clauses into most contracts.83 In choosing which clause to many entries relates to the contract at issue if the log is 
adopt, a contracting officer must consider the contract type@ crammed with cryptic comments that relate to several con­
and the nature of the "item" to be pr0cured.u tra&. Consequently, the government frequently has diffi­

culty defending its positions. 
The inspection clause, the contracting officer's guidance, 

and quality assurance provisions in the contract define an Fortunately. the government can avoid these problems. 
inspector's duties. The inspector's pelformance of these Inspectors can-and should-maintain separate inspection 
duties, however, frequently will determine whether the gov- logs for each assigned contract. Moreover,they should write 
ernment will succeed or fail if it must litigate a contract dis- legibly, to ensure the accurate interpretation of their com­
pute. Unfortunately, many inspectorsharm the government's ments in years lo come, and should ensure that the original or 
litigation posture by failing to maintain complete, accurate a copy of each inspection log is placed in the contracting 
inspection logs. officer's contract files after the completion of the contract. By 

taking these simple measures, inspectors can strengthen the 
A government inspector often will use a single inspection government's position significantly. 

log to record notes pertaining to several ongoing contracts. 
Each day. the inspector enters comments in this log as he or Government inspectors rarely prepare or maintain inspec­
she moves from one contract to the next. Frequently, the tion records with the concernand anticipation of litigation that 
inspector will record notes chronologically, without attempt- typifies contractors. This is not surprising; most inspectors 
ing to separate comments that relate to different contracts. focus on getting the job done-not on preparing for litigation. 
When the log is  full, the inspector probably will destroy or Even so, this focus on performance, rather than on potential 
discard it. Only rarely will an inspector give a completed log- litigation, well may cause the government to pay unnekeswy 
book to a contracting officer to place in a contract file. costs. 

On the other hand, government contractors normally main- For example, in a fm-fixed-price contract for the enova­
r" tain copies of their daily contract inspection records and logs tion of an underground water system, a government inspector 

until after the parties have resolved all outstanding claims. may feel little concern about the contractor's wasteful use of 
Indeed, many contracts require contractors to prepare, main- manpower and equipment. Because the inspector thinks that 
tain, and submit to the government daily reports identifying the government's potential costsunder the contract are limited 
employees and equipment on hand, work performed, changes by the firm-fixed-price clause, the inspector may fail to 
to the contract, delays caused by the government and other document instances when the contractor delays performance 
significant matters arising under, or relating to, the contract.% or allocates resources inefficiently. The failure to record this 
predictably, c o n m m '  reports often are shaped by the con- information ultimately may cause problems. If the modtractor 
tractors' perspectives and may reflect unfairly upon the gov- eventually requests an adjustment for alleged additional work 
ernment. Nevertheless, when a contractor's records are before or government-caused delays, the government may lack 
a judge and the government's inspection kcords  are not, the evidence to prove that the contractor's own activities caused 
contractor's evidence may damage the government's position the work or delays. Moreover,should the contractor convince 
significantly. a judge or a contract appeals board that i t  is entitled to an 

equitable adjustment,m the government's liability will be meas-
Too often, a contractor's reports are the only available ured not on a ked-price basis, but on a cost-reimburFment 

recorded recollection pertaining to a claim. Because claims bask88 Conceivably, the contractor might recover the 'actual 

aSee, cg.. FAR 522462 (inspection of supplies- fked-pia). 

W e e .  cg., FAR Nbpr 46.3 (contract clauses). 

"Contrpa 'b/per" include fixedprice,axt-rcimbursemen&time-and-materials, and labor-hour mttact8. 
e 

"aatue of chc itmu procured"may refer 10 auppliea.mvias,annrUdion.tnnaportatbn,or research md developnent 

W e e ,  c.g., F A R52.2462 (iiapectionof qplics- fixed-pria). 

.. (" nSee Globe Caartr. Co..ASBCA No. 21.069.78-2 BCA 1 13,337 (party daiming the benefit of the adjustment has the burden of proof). 

W e e  Cetesco Indua.. hc.. ASBCA No.22,251.79-1 BCA q 13.604. Gtnedy,  Madjustment entides the omtraclor 10 fie differencebetween the reasonable cost 
of performing the work as Origindly required and the reasonable coat of performing the wok ns changed. An equitable rdjusrmcnt also entitles the contractor to 

Profiram 
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cost of performance, profit, overhead, &d interes 

fued price of the contract will not limit the contractor‘s total 

recovery. If the government’s records are incomplete, illegi­

ble, or missing, the contractor’s records may constitute the 

only written evidenceof the costs that the contractorincurred, 


Obviously, expeienced contractors know that the re&rts 

that they ‘preparemay form the bases for subsequent claims. 

Accordingly, many contractors prepare their reports carefully. 

A government inspector must be equally conscientious. The 

inspector must recognize that his or her own notes and reports 

may constitute important evidence, whether they are used to 

defend against a contractor’sclaims or to assert an affirmative 

claim on behalf of the government. 


Government inspectors may not recognize the. relative 

values of different types of evidence. Admitting written 

inspection records into evidence to contradict an appellant’s 

evidence often is helpful when the government litigates a 

contract dispute; however, admitting properly authenticated 

photographs or videotapes supporting the government’s 

position could be even more useful. For example, consider 

the evidentiary impact of photographs or videos showing a 

contractor’sbulldozers operating at a construction site on the 

very day that an alleged government-causeddelay purportebly

prevented the contractor from working. This evidence could 

undermine the contractor’s credibility concerning this issue 

and all other issues in the case. 


Many government inspectors, however, are unaware of the 

potential value of evidence and of the requirements for admit­

ting various types of evidence. Contract attorneys, who h o w  

h e  elements of evidentiary foundations and underhand the 

btential impacts of different types of evidence, should train 

‘inspectorsso that they also are aware of these concepts. 


, An installation attorney can help to ensure that government

.inspectors protect the government’s interests by performing 

their duties properly. Working closely with contracting

officers, engineers, and commanders, the attorney can dis-

Fover and eliminate problems early in the contracting process. 

Knowledgeablein contract law and the rules of evidence; 

familiar with the terms of the installation’s contracts; and 

coactive yvith commanders, contracting officers, and govern­

ment inspectors; *e installation attorney readily can train 

inspectors to’ prepare for litigation. By training others to 

anticipate and to avoid problems, an installation attorney can 

protect the government’s contractual rights and support the 

governmentin contract litigation. Major Killham. 


Book Review: 

Dictionary of Contract Law Terminology 


nd useful in their daily practi 
Government Contracts Reference BoQk (Reference Book),89 
written by Professor Ralph C. Nash, Jr.. and h4r. Steven L. 
Schooner, is a comprehensivelexicon of government contract r 
teqninology. The Reference Book’s clear,’concise 
make it useful to attorneys and to other professionals 

governmentcontracting. 

The subtitle to The Government Contracts Reference Book, 
“A Comprehensive Guide to the Language of Procurement,” 
describes the book accurately. ‘Ihe Reference Book defines 
government contract terminology in exhaustive detail-from 
“abstract of bids” to “Wunderlich Act,” the authors explain 
more than one thousand terms used in government contract­
ing. In addition to the narrative definitions, the Rgference 
Book includes a helpful appendix of acronyms and a bibliog­
raphy of the reference materials that are cited throughout the 
book. 

The authors briefly discuss each term, providing appropn­
ate regulatory and statutory references when necessary. Occa­
sionally, a definition will refer the reader to other scho 
sources.90 The book also identifies differences in usage
between various executiveagencies. The narrative defmitions 
are sufficientlydetailedtb allow a novice to use the book. 

The Reference Book employs a straightforward method for 
handling terms comprising more than one word. The authors 
spellout numbers and delete spacesMtween individual words 
in phrases. For example, a reader may find the phrase ‘%(a) 
Program” by looking for “eightaprogram.“ Generally, the 
book does not use abbreviations to identify defined terms. 1r-
Accordingly. ‘Wmay be found by looking under “’request
for proposals.” At first glance, these indexing conventions 
may appear strange; however, they quickly become easy to 
use. allowing ready access to pertinent definitions. I 

i 

Of necessity, the book conrains many cross-references, For 
example, “abslract of bids” is cross-referencedwith “abstract 
of offers.” This practice eliminates the need to repeat defini­
tions. It also may lead to a certain amount of page-flippingif 
the reader initially fails to choose the “main term:’ as the 
subject of the search. For example, the term “sold in substan­
tial quantities to the general public” is defined under the term 
“commerciality,” with further reference to the terms “estab­
lished catalogue or market price” and “certifiedcost and pric­
ing data.” 

I . ,  

Professor Nash and Mr. Schooner deskfie high praise for 
undertaking a project of this magnitude.91 Comprehensively
researched and cogently written, The Government Contracts 
Reference Book belongs in every government contract practi­

1 , 
tioner’s library. It i s  a very valuable addition to the existing 

The George Washington University Press recently pub-
. r *  . reference material on government contract law. Lieutenant 

lished a new reference booli that government contract law ‘ Colonel Dorsey. 

sgRalph C. Nash. Jr.. & Steven L. Schooner. ’Ihe Govemm~rlContraus Reference Book (1992) (paperback.445 pages). 7 

gone  book most frequently refers readers to Briefing Papers, published by FederalPublicstiona. Inc.. and to 8 m C k g  published M the Public Contrucr Law Jownul. 

9”Ihe aruhon’ work is not yet complele. Recognizing that the dynamic language of government contracts will continue to evolve, Nash and Schooner plan to 
update and expand the Reference Book as needed. 
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International Law Note 

Examination of Operational Law Issues 

Prompts Productionof Article Disputing the Need lor a 


“New World Order” 


A paper entitled “The United States of America, Champion 
of the Rule of Law or the New ’WorldOrder?,”prepared under 
the auspices of the Center for Law and Military Operations 
(CLAMO)by Major Jeffrey F.Addicottp2was published this 
spring in the Florida Journal of internadonaf Law.93 The 
publication of this piece reflected CLAMO’s goal of pro­
moting discussionsof operationallaw issues. 

In his paper, Major Addicott criticized the “New World 
Order” as a political anachronism and argued for renewed 
supportfor a ‘Rule of Law.” Contrastingthe two dogmas, he 
observed that the concept of a new world order is being used 
to promote a particular political agenda, while the rule of law 
is associated directly with legal standards of behavior recog­
nized and practiced between states throughout the community 
of nations. Major Addicott contended that the United States 
must sponsor the rule of law vigorously to aid in the world’s 
fight against unlawful aggression. 

The Center for Law and Military Operations was estab­
lished to examine current and potential legal issues attendant 
to military operations. It does so by organizing or facilitating 
professional exchanges, such as symposia and consultations; 
by writing, reviewing, editing, and publishing reports, 
treatises, articles, and other written materials: and b). pro­
viding military attorneys with access to a well-stocked opera­
tional law library. Judge advocaies are encouraged to submit 
scholarly papers to CLAMO. The Center will extend every 
effort to assist in their publication. Major Johnson. 

Legal Assistance Items 

The following notes have been prepared to advise legal 
assistanceattorneys of current developments in the law and in 
legal assistance program policies. They also can be adapted 
for use as locally published preventive law articles to alert 
soldiers and their families about legal problems and changes 
in b e  law, We welcome articles and notes for inclusion in 

this portion of TheArmy Lawyer, Send submissions to The 
Judge Advocate General’s School, ATlW JAGS-ADA-LA, 
Charlottesville.VA 22903-1781. 

Consumer Law Note 

TheFederal Trade Commission Used CarRule 

or 


“WhyIsn’tthe Buyers’ Guide in he Window?” 


The Federal Trade Commission’s ( F K ’ s )  Used Car Rule 
does not require used car dealers to give warranties on used 
cars. It does provide, however, that any dealer who misleads a 
potential buyer about the availability of a warranty, the scope 
of a warranty’s coverage, or the lack of a warranty on a used 
car commits an unlawfully deceptive act or practice.% The 
rule expressly requires a dealer to post a “Buyers’ Guide” in 
the window of every used car that he or she offers for sale to 
consumers. This guide must disclose whether the car is 
offered “as is” or with a warranty. 

The Used Car Rule seems simple enough for dealers to fol­
low-it even contains a sample buyers’ guide. Many dealers, 
however, continue to flout the rule by failing to post the 
guides. Does the FK actually prosecute used car dealers for 
breaking the rule? Yes, it does. 

The FTC recently settled two cases with used car dealers 
who had failed to post buyers’ guides. Pursuant to settlement 
agreements, the FTC obtained civil penalties of $7500 and 
$5000 respectively againstdealers in Oklahoma and Chicag0?5 
These agreements should interest legal assistance attorneys 
(LAAs) because many legal assistance clients purchase used 
cars that later develop critical mechanicalproblems. 

An LAA assisting a client with a used car problem should 
ask the client whether the dealer had posted a buyers’ guide in 
the window of the car the client purchased and whether guides 
were evident on other cars on the dealer’s lot. If the guide 
was absent, the attorney has leverage in negotiating with the 
dealer and may resolve the client’s problem favorably. 

Notice to a violator should be sufficient to ensure his or her 
compliance with the FTC rule; if i t  does not, the attorney 

9zMajor Addicoa was the senior inamam of &e InternationalLaw Division. TJAGSA. when he w m e  the paper. He prrscnlly is assigned to h e  International 
MainDivision. Officeof The Judge Advaate General,Washingm, D.C. 

%?e J a r 9  P.Addicoa. The United Slaies of America, Champion of rk Rule ofLaw or fhe New World Ordrr?. 6 F%i. J. lnt’l L 63 (1990). 

w16C.F.R. PL 455 (1991). 

95See Federal Trade Comm’n. OkJahm Cur Dealership Agrees IO Serb FTC Charges a d  Pay $7300 Civil Penally, FM3 News Notes, A p .  6. 1992, at 1 
[here.inlfier O & h m  Deafuship]; Federal Trade Comm’n.Auto Dealer Agrees IO Se~rleCharges of Vidating Used Car Rule, FTCNews Notes. Apr. 20.1992, at 
1 thereinnhcrAuto Deulerl. In wnaent decrees filed in federal courts. both dealera agreed to pay civil p e n a l t i e s  LO the F K  for failing to post buyers‘ guides in the 
wkdowi of lheir used cam. See OkluhomaDealership,supra, at 1; Aufo Dealer, supra, at 1. Legal assistance attorneys may rcquest complete texts of these cases 
by d g to the following address: Federal Trade Commission, Public Refemce Bmch. R m  130, t3h Street and Pennsylvania Avenue N.W.. Washington, 
D.C. 20580. 
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should notify the FTC. Repeated client complaints against 
dealers also should be forwarded to the local Armed Forces 
Disciplinary Control Board. Major Hostetter. 

Family Law Note 

Using a Court’sLack of Jurisdiction to Defeat a 
Former Spouse’s Claim to the Military Pension of 

a Soldier or a Retiree 

A court that has jurisdiction to grant a soldier or a military 
retireea divorce and to divide his or her marital property often 
can order the soldier or retiree to use his or her military retired 
pay to satisfy child support or alimony obligations. The Same 
court, however, may lack jurisdiction to divide the soldier’s or 
retiree’smilitary retired pay as marital property. 

”he Uniformed Services Former Spouses’ Protection Act 
(USFSPA)%provides that state law shall determine whether a 
court may exercise jurisdiction over a soldier or a retiree to 
divide his or her disposable military retired pay to satisfy 
child support or alimony ~ayments.9~The USFSPA also 
states that state courts may divide military pensions as marital 
or community property in accordance with state law.98 The 
states, however, may not endow their courts with unlimited 
authority to divide military retired pay. In an apparent attempt 

to limit forum shopping by the estranged spouses of soldiers 
and retirees, Congress severely restricted the ability of state 
courts to divide disposable military retired pay as marital 

/

P W W .  

A court must have in personam jurisdiction over a soldier 
or a retiree to divide his or her military retired pay as marital 
or community property.99 This jurisdiction must be based on 
one of the following: (1) the domicile100 of the soldier or 
retiree in the stateor territory in which the action is brwght;lol 
(2) his or her residence in the state or territory, if the soldier or 
retiree resides there “other than because of military assign­
ment”;*mor (3) his or her consent to the jurisdiction of the 
court.1~A client who issued for divorcecan use theserequb 
ments to great advantage, particularly if the client is a soldier 
on active duty. 

A court generally will consider a soldier’s domicile to be 
his or her home of record, unless the soldier has evinced an 
intent to establish domicile elsewhere.104 Accordingly, when 
a soldier is not stationed in the srate identified as his or her 
home of record or in the state in which the soldier clearly 
intends to make his or her domicile, a court normally cannot 
assert personal jurisdiction over the soldier without the 
soldier’sconsentla 

Everyone bas a domicile. Therefore, at least one state 
invariably will have jurisdiction to divide a soldier’s or 

n 

96PubaL No. 97-252. tit. X, 96 Stat. 718.730 (1982) (codified as amended in scatted r d o n s  of 10 U.S.C.)F see 10 U.S.C.11408 (1988) (governing the division 
ofmilitary disposable retired pay as marital properry and the direct payment of disposable military retired pay to &sfy dimmy or child aupportobligraions). 

971d. 8 1408(c)(4). Almost invariably, a court also must fmd sufficient“minimum contacts” linking a nonresident parry to the forum state to satisfi due process 
requirements before it may assen personal jurisdiction over that party. Set Bumham v. Superior 495 US. 604.617-18 (19%); Hansm v. Dmckla, 357 U.S. 
235.250-51 (1957); InternationalShoe v. Washington, 326 U.S.310,316 (1945). BUIcf Burnham, 495 US. at 62031 (minimum contau is not a pleqllisite u) 

the exercise of personal jurisdictim over a nonresident pany if, pursuant to state law, process is served on the party while he m#heispresent in the fonun state). 

98~rrently,d states except Alabama recognize that d t a r y  pensions can be divided as marid or community pmperty by Qw1norder. Seb generally TIAGSA 
Practice Note, State-by-StateAnalysis of lk Divisibility OfMiliiary Rerired Pay, ”he Army Lawyer. May 1992, at 37. Some atater, however, allow rrial COUMto 
divide only pensions that have vested. See, e.g., Durham v. Durham, 708 S.W.2d 618 (Ark. 1986) (milirary retkd pay is not divisible unless the pensim vats 
before the marriagedissolves) Boyd v. Boyd, 323 N.W.2d 553 (Ah&. Ct. Am. 1982) (only vested pensions are divisible). 

99See 10 U.S.C.0 1408(c)(4)( 1  988). 
I 

‘@The USFSPA does not define rhe term ‘danide.“ The wrnmon law, however, generally recognizes that ‘domicile” is not aynmymaus with “residence.” See 
Restatement (Second) of Conflict of Laws 0 18 (1971). The determinative factor in resolving m issue of domicile M whether the subject intended to make a 
particularplace “his [or her] house for the time at letst.” See id. 

101 10U.S.C.1 1408(c)(4)(B)(1988). 

lm1d. 0 1408(c)(4)(A). 

Imld. 8 1408(c)(4)(C). 

looAsoldierusually will upms rhe intent to establish domicileby paying localand state i n m e  u e b ,  paying state or localpersonal proputy taxes. registering to 
vote in a particular state, and obtaining state driver and vehicle licenses. Set Resultanent (Second)of Conflict of Laws 118 (1971). 

lasee. e+, Hat& v. Hattis, 242 Cal. Rptr. 410 (Ct. App. 1987) (fmding trial car t  lacked jurisdiction to panition military retired pay of I former domiciliary 
despite existence of adequate ”minimum contacts’?);Momenson v. Mofienson,409N.W.2d20 (M~IULCL App 1987) (finding that the USFSPA precmped the atak F 

long-annstatute); Peaers v. Pcuers, 560 So.2.d 722 (Miss. 1990)(same). 

As stated above, a court also can establish its jurisdiction LO divide a military pension by finding lhat h e  soldier or Rtiree established rrsidence in the state md 
that he or she did so not because he ar she was assigned there. but far other wma. Clearly. this p d o n  w d d  ensnare most r c k s  becnuse they n d y - i f  
e v e r 4 e  up residences in prticular locations pursuant to military orders. 
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retiree's pension as marital or community property, That 
state, however, may not be the hate in which the estranged 
spouse of a soldieror mhee would prefer to file for divorce; 
in&, he 'or she 'actually may have tactical or logistical 
reasons to ovoid frling suit there. At a minimum, this may 
provide the soldier or retiree with a valuable bargaining chip 
that he or she can use to obtain concessions from the estranged 
Spouse. 

Preserving the USFSPA's jurisdictional protection requires 
careful planning. Many soldiers and retirees involved in 
divorce actionsunwitthgly appear through their civilian coun­
sel, thereby "granting" jurisdiction to courts that otherwise 
would have been ineligible to divide their pensions as marital 
property. A COUR well may construe a soldier's general appear­
ance in a divorce action as "implied consent"'" Unless the 
soldier appears "speciatly"l~or refuses to answer the petition 
for divorce and property division-thereby inviting a default 
judgment1a-h c& may find that he or she consented to 
the court's exercise of in personam jurisdiction. Thisfinding 
would permit the wurt to divide the soldier's military pension 
as marital property even if the court was not located in the 
soldier's state of domicile.104 

LgaI assistance attorneys can minimize these occurrences 
by impressing on their clients-and on their clients' civilian 
counsel-the significance of the USFSPA's jurisdictional 
protection. Doing so may protect soldiers from needlessly 
having to divide what may be their greatest assets-their 
military pensions. hdajor Connor. ' 

Tax Note 

Sfate Taxationof Milicary Retired PayllO 

Many retiring soldiers consult LAAS to discover whether 
particular states will tax their retirement incomes. Currently, 
only a few statcs exempt military retired pay from state taxa­
tion.111 

In Davis v. Michigan Department of the Treasury,112the 
Supreme Court invoked the doctrine of intergovernmental 
immunity to invalidate Michigan's practice of taxing federal 
service re- at a higher rate than retired state employees. 
Following Davis, federal service retirees have contested dispa­
rate income tax schemes in several other states. Recently,the 
Supreme Court reaffirmed Davis, ruling unanimously in 
Barker v. Kansml13 that military retired pay does not differ 
significantly from the benefits that Kansaspays to retired state 
and local government employees. The Supreme Court 
characterized military retirement benefits as "deferred pay for 
past services," similar to a state employee's retired pay.114 
Accordingly, the state's practice of taxing military retired 
pay-but not pay received by a retired state or local govern­
ment employee-was impermissible. 

Ultimately, Borker should force Kansas and other states to 
change their tax laws. Given the current trend among the 
states to ferret out new revenue sources, more states may de­
cide to imposeequal taxes on all retirees. 

PmSee q.,Gowins v. Gowins .  466 So. 2d 32 (La.1985) (hold& that a nonddcilirry Air Force officer'r active participation in a divorce action mstituted 
implied amsent to the coult's division of his military phion); Kildea v. Kildea. 42U N.W.2d 391 ("is. (3. App. 1988). Confru Huffis, 242 Cal. Rptr. at 41q 
Morferon,409N.W.2d at ZO; Flora v. Flora. A.Y723 (R.I. 1992). 

ImSee, 8& 'hcker V. Tucker, 226 CaL App. 3d 1249 (1991) (nonresident service member did not waive his right under the USFSPA 10 objea to Califomids 
ju&dictiaa overhis &ry pension by cmrenting lo the court's jurisdiction Over aher marital and pmpelty issues). Sane jurisdictions forbid a party to appear 
q x a d y  or rwerely hnb (he 'cope of issues that c+n be addressed thrcrugh a special lppuvancc See generally 5 Am. Jur 2d Appemunce $9 27.35 (1962). 

lmfithagh declining (0 mrwer a +on is a dragtic tactic. it should na be dismissed out of hand. particularly when the dimt faces a suit in a jurisdiction in 
which a pury may na rppear specially. To decide whether to advise a client not to answer a petition for divorce and propcny division,an attorney must analyzethe 
CON md beoefiu d the nnswer. The attorney muat consider not only the dimt'r i n ~ n s tin rhe military pension, but do0 h i s  or her other marital assets. 
Moraovcr,he or rhc r h d d  defermine whether the padw will amtest child custody or 'upport and whether !he client's ep~useb seeking an award of alimony. 

A can g e n d y  will detmninechild mpport p u m t  to state-specific guidelines. Assuming that child custody or support is not at issue, the parties have no 
ocher mhmtial rnuitol .saet6 to divide. and rk clirm'r npause is not reeking an award of alimony. the LAA should advise the client IO consider defaulting if the 
clientlikely will qualify for a military pension md the court lack8 the requisitejurisdiCtiOa.1basis to dividethe pension as mariml prapeay. 

ImSer, 84..Gowinr,466Sa 2d rt 32; Kildea.420 N.W.2d u 391. 

lllody fiW.Haw&. &ais, h t n d c y ,  Iauitiana. Michigan,New York, and Pmnaylvuda currently refrainfrom taxing military =tired pay. See Edward S 
Gryczynski.fnc& Tux 1992, TheRaired Officer. Feb. 1992. at 45. The followingjurisdictions amp disability retired pay from state taxation (allhough the: 
tax dl orher pay): Arizana. ArLmru.Cali fo~a,Colorado. connCdcu~Delaware, h e  District of Columbia. Georgia. Idaho. Indiana, Iowa, Kansas, Maine 
M q h d .  Masrachuscttr. Minnc~la,Mirairsippi. Missouri, MMIW, Nebraska, New Jersey. New Mexico.N o h  Carolina. North Dakota. Ohio, Oklahomr 
&gm, herto W,Mode IrIpnd, Uloh, Vumont, Virpinia, Wut  Virginia, Wisconrin. Id. at 48. ?he following nine state8 have no xtate income fax: &ski 
FIok4 Nevada. New Hampphirr. South Dakota, Tennessee,Taas. Washington. and Wyaning. Id. 

113 112 S. Ct. 1619 (1992). 

1141d at 1625. 
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Will Kansas refund the taxes it collected from military 
retirees before theBarker decision? Does Duvis apply retro­
actively, so that states must refund the income taxes they
collected on military retirement pays before the Court decided 
Davis? The refund issue remains unsettled. Cases are pend­
ing in several jurisdictions11sand the Supreme Court recently
granted certiorari in a Virginia case116 that could lead to a 
definitive resolution of the retroactivity issue. In the mean­
time, LAAs should encourage clients to contact specific state 
taxing authorities for status updates and refund application 
procedures. Major Hancock. 

Nonresident Instruction Note 

Implementation of the Revised 
Judge Advocate Officer Advanced Course Curriculum 

The Judge Advocate General’s School (TJAGSA) will im­
plement a revised curriculum for the Judge Advocate Officer 
Advanced Course (JAOAC) on 1 October 1992. This change
will affect all studentscurrently enrolled in the course. 

The previous course curriculum (old JAOAC) was config­
ured as a 366-hour correspondence course, consisting of 145 
hours of military-subject subcourses and 221 hours of legal­
subject subcourses. No resident training was required; how­
ever, each summer TJAGSA offered resident instruction that 
could be substituted for one of three legal-subject phases of 
the old JAOAC. 

The revised curriculum (new JAOAC) will consist of two 
phases: 

(1) Phase I consists of 120 hours of corre­
spondencesubcourses that each student must 
complete before attending Phase 11, a two­
week resident phase at TJAGSA. Phase I 
includes eighteen hours of military-subject
subcourses and 102 hours of legal-subject
subcourses. 

(2) Phase 11, the required resident phase,
will be offered once each year, beginning in 
June 1993. This resident instruction, which 
will build upon the information covered in 
Phase I, will consistof approximatelytwenty­
two hours of military-subjectinsauction and 
sixty-twohours of legal-subject instruction. 

In anticipation of the new JAOAC, all officers enrolled or 
re-enrolled in the advanced course since 1 October 1991 were 
enrolled in a transition curriculum known as “interim JAOAC.” 
Interim JAOAC students have not been issued military-subject
subcourses. They have been issued the legal-subject sub­
courses from the old JAOAC. 

The Judge Advocate General’s School will implement the 
new JAOAC on 1 October 1992. All officers enrolling or re­
enrolling after that date will be enrolled in the new JAOAC. 

/

Students currently enrolled in the old or the interim JAOAC 
WUbe offered the foUowing options: 

(1) Officers who will be considered by the 
March 1993 Judge Advocate Majors’ Pro­
motion Board will be allowed to complete
the old JAOAC. Each student successfully 
must complete the 221 hours of legal-sub­
ject subcoursesand also must completeeither 
the 145 hours of military-subjectsubcourses 
or phase Iof the Combined A r m s  and Serv­
ices Staff School. ALL SUBCOURSES 
MUST BE RECEIVED AT TJAGSA BY 
1 FEBRUARY 1993 TO ENSURE THAT 
COURSERESULTS WILL BE AVAIL-
ABLE TO THE PROMOTIONBOARD. 
Any student who fails to complete the old 

JAOAC by 1 March 1993 will be converted / 


to the new JAOAC, receiving appropriate

equivalent credit for the subcourses that he 

or she already has completed. 

(2) All other officers will be converted to 
thenew JAOAC on 1 October 1992 and will 
receive appropriateequivalent credit for the 
subcourses that they have completed. Any
student who wishes to complete the old 
JAOAC, rather than the new JAOAC, must 

p.

submit a written request for ~ J Iexception to 
policy, supported by documentationjustify­
ing the request. 

Studentsenrolled in the old JAOAC must complete at least 
seventy-five credit hours per enrollment year to maintain 
enrollment. Studentsenrolled in the new JAOAC will have to 
complete sixty credit hours per enrollment year. 

A student converting to the new JAOAC will receive 
equivalent credit for any successfully completed courses or 
subcourses that contain essentially the same instruction as 
new JAOAC courses. The Judge Advocate General’s School 
will grant a student credit only for courses that he or she has 
completed during the four y e a n  preceding his or her com­
pletion of Phase Iof the new JAOAC. No equivalent credit 
will be awarded for PhaseI1 of the new JAOAC. 

Requests for exception to the JAOAC conversion and 
equivalent credit policies may be addressed through the stu­
dent’s chain of command to the Chief,NonresidentInstruction 
Division,TJAGSA. Each JAOAC student will receive written 
notification of individual course conversion and completion
requirementsbefore 1October 1992. 

, 

115Litigation on the refund issue is pending in Alabama. Arizona, Arkansas, Georgia. Iowa, Kentucky, Louisiana. Maryland, Massachusetts, Michigan, 
Mississippi. N o d  Carolina, Oklahoma. Oregon. South Carolina, Utah, Virginia. and Wisconsin. &e Edward S. Grycylwki D o v u  Y. Michigan: Sfufr-by-Slofe 

F
Lirling,me Retired Officer, Feb. 1992. at 51. for an acellenr summary of Le  atstus of litigation in each state. For additional information on state i n m e  taxes,
LAAs should consult the Air Force’s AIf Sufes Income Tax Guide, which the b g a l  Assistance Branch distributed in February 1992 as part of Legal Assistance 
Mailout 921. See generdiy Air Force Judge Advocate General’s School,U.S.Air Force. Preventive I a w  Programs: All State Inanne TuGuide (JM. 1992). 

“6Haqx.r v. Virginia Dep’t of Taxation,No. 91794, 1992 WL 102958 (U.S. May 18.1992). The Virginia Supreme Court ruled that the Davis decision amlied 
only prospectively and, consequently, held that Virginia did not have to refund che tax it prrviously had collected on military retid pay. See Harper v. Virglzia 
Dep’ of Taxation, 410 S.E.2d629 (Va. 1991). 
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Claims Report 

United States Army Claim Service 

Tort CIaims Note 

Requirement for a Sum Certain 

One problem claims offices frequently experience is the 
receipt of a tort claim that seeks a specific sum for property 
damage, but claims an indefinite amount for personal injuries.
The amount a party claims for personal injuries often will be 
“undetermined” or “ongoing.” Sometimesa claim will list an 
amouns but will qualifyit, using language such as “in excess 
of’ or ”pxsently.“ 

Under the Federal Tort Claims Act (�TCA),l a tort claim 
against the United States is barred forever unless it is pre­
sented to the appropriate federal agency within two years after 
it accrues? Federal regulationsfurtherprovide that a tort claim 
must state a specific dollar amount, or “sum certain,’? and 
must provide the agency with sufficient information to inves­
tigate, evaluate, and consider the claim with a view toward 
settlement. The sum certain establishes a limitation on the 
amount the claimant may receive as damages from the United 
States if he or she later reduces the claim to judgment4 Use 
of language that modifies or qualifies the sum claimed argu­
ably defeats this goal, raising the possibility that the claimant 
actually may fail to meet the jurisdictional requirementsof the 
FKA. 

TheDepartmentof Justice holds that claimants must comply 
strictly with the sum certain requirement, asserting that a 

claim which is qualified by a tenn such as “in excess of” fails 
to state a sum certain. Federal courts in several jurisdictions 
agree. Forexample,in Bradley v. United Stares ex rel. Veterans’ 
Administrurion,s the Tenth Circuit declined to hold that a 
personal injury claim for damages “in excess of $100.000” 
satisfied the sum certain requirement.6 Notably, the agency
counselnotified Bradley of the sum certain deficiency immed­
iately after Bradley submitted the deficient claim, so that 
Bradley’s subsequent amendment of the claim after the two­
year statute of limitationsran was of no consequence? 

Courts in other jurisdictions, however, have rejected the 
Justice Department’s argument. They have concluded that, if 
a claim conveysenough informationto permit a federal agency 
to initiate its own investigation and assess damages, any 
qualifyinglanguage that appearsin the claim should be treated 
as surplusage. In Corte-Real Y. Uni‘redStares,8 for instance, 
the claimant quantified his damages attributable to personal 
injury as “$ZOO,OOO plus because still treating [sic] and out of 
work.”9 but also listed an unqualified “$100,000”for total 
damages.10 The court held that this claim satisfied the sum 
certain requirement, albeit only in the amount of $lOO,O00.11 

When a claims office receives a claim that clearly fails to 
state a sum certain, a claimsattorney immediately should notify 
the claimant or the claimant’s counsel that the purported 
claim fails to satisfy the jurisdictional requirements of the 
FTCA. The attorney also should point out that the statute of 
limitations will continue to run while the claimant is cor­
recting this defect A claims attorney normally may provide 

IFederal Tort Claimclaims Act, ch. 753. tit. IV.60 Stat. 842 (1946) (codifiedas mended at i c n r t d  d o n s  of 28 U.S.C.). 

128 U.S.C. 9 2401 (1988). 

328 CF.R 9 142 (1992). 

428 U.S.C. # 2675(b) (1988). Damages awarded in an aaion brought under the FICA may excced the rum mtah apedfied in the original daim only if “the 
increased mount b b e d  upon newly d i s a w e d  evidence not ressonably diswverable at the time of presenting L e  claim. . .or upon allegation and proof of 
interveningfacts. relatingto the amount of the claim.” Id. 

5951 F.2d 268(laC%. 3991). 

r ~6hi.8 L  271; see dso Mmloya v. United slates, 841 F.2d 102 (5h  Ci.1988) (claim thatneither rpecifidly identified the ~ mof the claimanL’s personal injuries, 
nor attempted to quantify L e  financial impact of hose injuries, failed to state a nun cerlain); Bialowas v. United States,’443 F.2d 1047 (3d Cir. 1971) (a form in 
which the claimant failed to rpecify the amount of his daim did na fulfillthe FTCA’r rquirmenu for the timely presentatim of a claim); Robinsm v. Uniled 
States,342 E Svpp. 381 (E.D. P r  1972) (claimant’s failure to quantify claim denied the agency adequate informadon to evaluate the claim). 

7Bradley. 951 E2d at 270-71; see o&o Montoyu. 841 F.2d at 104 (commenting on the claimant’s failure to respmd formore than one year afterrhe agency notified 
her that her claim friled to itate a rum ahain and lacked supporting documentation). 

8949 E2d 484 @t Cir. 1991). 

9Id. at 485 (anphasiir added). 

told. 

“Id. at 486-87; see also Edeben v. United States, 668 F.2d 268 (7th Cir. 1981); Martinez v. United States, 728 F.2d 694 (5th Cir. 1984); Adams v. United States 
Dep’t of Housing and U hDev., 807 F.2d 318 (2d Cir. 1986). 

JULY 1992 THE ARMY LAWYER DA PAM 27-50-236 41 



this notice in the claim acknowledgment letter; however, thid 
notification is insufficient when the statute of limitations is 
about to run. In such a case, the attorney should notify the 
claimant by telephone, then should place a memorandum for 
record in the claims fie Ddocumentthe discussion. 

Promptly notifying's claimant of deficiencies in h 
claim places the United States in an ideal positio 
claimant files suit without correcting h e  defects and resub­
mitting the claim, the Govemnient may move to dismiss the 
casd for failure to file an administrative claim.12 cap 
Bodensteiner. 

Personnel ClaimsNote 

Change in Installation Packing ' 
!and Containerization Liability 

I 

The Military Traffic Management Command (MTMC) has 
informed the United States Army Claims Service (USARCS) 
that the Defense Federal Acquihion Regulation Supplement 
liability clause that governs installation packing and contain­
erization contracts13 has been'revised.' Starting in calendar 
year 1993, contracting officers must insert the revised clause 
in contracts. Claims judge advocates should check to ensure 
that they do so. 

The revised clause states that the contractor's liability on 
Schedule 111, Intra-Ciry and Intra-Area Shipments (local 
shipments), is  either the full cost of satisfactory repair or 'the 
current replacement value of the article-less depreciation­
up to a maximum liability of $1.25 per pound times the net 
weight of the shipment. For Schedule I, Outbound Services 
(origin direct-procurementmethod), and Schedule Il,Inbound 
Services (destination direct-procurement method), the con­
tractor's liability remains as follows: 

(1) $0.60per pound times the weight of the article for non­
negligent damage; and 

(2) the full cost of satisfactory repairs.or the current replace 
ment value of the item, fornegligent damage. 

The Claims Service is trying to persuade the MTMC to 
increase carrier liability for property damaged in other types 

Wee 28 U.S.C. 9 2675(a) (1988). Section2675 pmvides, inter alin, 

of shipments. The MTMC has acknowledged the need to 
study the feasibility of increasingcarrier Liability-at least for 
Code 4 shipments. The Claims Service will advise field 
offices of developmentsin this area as they occur. 

/ 

Carrier recovery continues to be a vital part of the claims 
system. Given the effect of the builddown of the United 
States Army, Europe, diligent carrier recovery efforts well 
may represent the difference between paying soldier claims 
and running out of claims funds. The Claims Service will 
continue to publish guidance in future issues of The Army 
m e r  to improve the canier recovery system. 

a ' 

One step that a field office can take to enhance.canier re-cov­
ery efforts is to calculate recovery amounts without delay. 
The Claims Service strongly raommends calculating these 
sums during adjudication, while the information concerning 
the damaged items is fresh in the mind of the adjudicator. 
Field offices also must resolve carrier recovery backlogs and 
must increase the percentages of expended claims funds that 
are recovered and reused'topay claims. ColonelBush. 

, . I &  1 

ManagementNote 

Internal Controls Review 

In fiscal year 1992, all command claims services. area 
claims offices, and claims processing dffices will have to 
completeinternalcontrol review checklistsfor claims.14 These 
organizations are.considered assessable units for purposes of 
'internal controls. The claims checklist may be found'in De­
partment of the Army Circular 11-90-1.15 

These checklists &e p&t of the Intimal Management Con­
trols Program (IMC Program), which requires all agencies to 
establish and maintain systems of accounting .and internal 
control.16 These systems are intended to help prpent hud ,  
waste, abuse, and mismanagement in government operations. 
Under the IMCProgram, managers must provide a method of 
reasonable assurance that property, funds,and other assets w 
safeguarded; that obligations and costs comply with appli­
cable law; and that revenues and expenditures that apply to 
agency operations are recorded and justified. 

The claims checklist is designed to meet the requirements 
of the IMC Program. Al gh assessable units need to ans-

An action shall not be instituted upon a daim against the United States for money damages for injury rnloss of ploperty orp e d  injury or 
death csused by the negligent or wrongful act or omission of M employee of the gwemmcnt ...unless the daimmt #hallhave first 
presented h e  claim to the appropriate Federalagency .... 

Id. 

13See Defense Foderal Acquisition Regulation Supplement 252.247-7016 (1 Apr. 1984) (oontrpctorliability for loss,and damage). 
0 

''See Dep'i of Army. Circular 11-89-3, Army Programs: A m y  Management ControlPlan,at 10 (3 1 Dec. 1989). 
I / ,  

15Dep't of Amy, Circular 11-90-1, Amy Programs:Internal Control Review Checklists (9 Apr. 1990). 

16See Army Reg. 11-2. A m y  Programs: Internal Control Systems (4 Dec. 1987). 
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wer the questions contained in the checklist only at the end of 
the 6scal year, each claims office should consult the checklist 
regularly to ensure it is conducting its daily operations in 
accordance with these controls. Lieutenant Colonel ’Ihomson. 

Commander’s Comer 

For the past year, USARCS has been preaching “fairness” 
in claims adjudication. The obligation of claims adjudicators 
and claims judge advocates is to settle meritorious claims 
fairly, not to act in an adv& manner to deny as much as 
possible. In any system, though, major changes often lead to 
overreactions and we all must guard against letting “fairness” 
lead to sloppy and inaccurateadjudications. 

A review of claims received recently at USARCS shows a 
tendency toward payment without adequate evidence or 
justification in the file. As you may know, the canier industry 
has accused us of running a “giveaway” program and will 
seek statutory relief if it can support that argument. Addition­
ally, carrier recovery is crucial to our claims budget and im­
properly documented claims files give carriers a legitimate 
basis to deny liability. 

What does USARCS expect of field adjudicators? The 
faimess that should drive the system applies to all parties-the 
claimant, the government, and the carrier. Fairness to the 
claimant does not mean “no substantiation”; it means 
reasonable substantiation that the item claimed actually was 
tendered for shipment and reasonableevidence of replacement 
or repair cost. Substantiation of ownership may be provided 
by inventory enfries, photos, videos, or witness statements. 
Cost substantiation may come from repair firms, catalogues 
(often maintained at the claims office), or receipts. In small 
claims or unusual situations, discussions with the claimant 
may be enough, but those discussions must be documented 
accurately in the chronology sheets. 

The object of our claims system is to be reasonableand fair 
to all parties to the claim. Claimants, if treated with courtesy 
and compassion, will understand the need for reasonable 
support for their claims. Caniers. if provided with reasonable 
documentation,will respond fairly in most cases. 

Iask all of you, therefore, to reexamine your methods of 
doing business to ensure that our claims system is fair to ow 
claimants and that it establishes our proper stewardship of 
claims funds while maximizing carrier recovery. Colonel 
Fowler. 

n 
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Labor and Employment Law Notes 

OTJAG Labor and EmploymentLaw Ofice and 
TJAGSAAdminimarive and Civil Law Division 

Labor Relations Notes 

Home AddressesRevisited-Again 

On March 18, 1992, the Court of Appeals for the Ninth 
Circuit ruled that the disclosure of bargaining unit employees’ 
home addresses to an exclusive representative promotes the 
public interest by fostering federal employee collective bar­
gaining.’ Decisions on this issue continue to add up on both 
sides of the fence, with the courts of appeals for the Fourth 
and Ninth Circuits holding in favor of release of addresses and 
the appeals courts of the First and Second Circuits and the 
District of Columbia ruling against release. The continuing 
splitof authority in the c o r n  of appeals well may prompt the 
Supreme Court to review this issue. Until then, labor coun­

selors should present a united front and should refuse to 
release home addresses. Call the Labor and Employment Law 
Off=, Office of The Judge Advocate General, at (703) 695­
9300 or DSN 225-9300 if you face this issue. 

District of Columbia Court of Appeals Holds That 
Two Federal Labor Relations Authority Decisions Lack 

“Any Coherent or Rational Explanation” 

In a merit decision? the Court of Appeals for the Dismct 
of Columbia blasted the Federal Labor Relations Authority 
(FLRA or Authority) for its approach to mid-tern bargaining 
over matters already covered by labor agreements. The appel­
latecourt considered the FLRA’s decisions in two actions that 
the court had consolidated on appeal. In each case, a federal 

I
1 
I 

I
I 

I 

j 

i 
”1 

1Feded Lbor Rela t ions  Auth. v. Depawent of the Navy, 958 F.2d 1490 (9th Cir. 1992). 


Z M a r i n C  Corps lagigtics Base. Albany, Ga..v. FedualLabor Relatiara Auth., 962 F.2d 48 @.C.Cir. 1992). 
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agency had denied a labor union’s request for impact and 
implementation bargaining, contending that existing contract 
provisions fully covered the issues in question. In both cases, 
the FLRA agreed that the government had complied with the 
contracts and acknowledged that these contracts contained 
provisions substantially relating to the matters in question. It 
ruled, however, that the unions had not consciously waived 
their rights to bargain on “the full universe” of ideas that 
might arise.3 Reviewing these decisions, the Court of Appeals 
for the District of Columbia commented an the distinct 
difference between a “waiver” of bargaining rights on an issue 
and having an issue “covered by” an express agreementbetween 
the parties. The court explained, “A waiver occurs when a 
union knowingly and voluntarily relinquishes its right to 
bargain about a matter; but where the matter is covered by the 
collective bargaining agreement, the union has exercised its 
bargaining right. ...“4 

The FLRA’s test melded these two concepts, essentiallypro­
viding that every issue is negotiable, absent a clear, unmis­
takable waiver of bargaining rights. The court reversed both 
FLRA decisions, declaring that the Authority’s approach in 
deciding these cases lacked “any coherent or rational explana­
tion.”S The court emphasized that when a “contract fully defines 
the parties’ rights as to what would otherwise be a mandatory 
subject of bargaining, . . . the contract will control and the 
‘clear and unmistakable’ intent standard [by which a claim of 
waiver must be evaluated] is irrelevant.”6 

Equal Employment Opportunity Notes 

Criminal Conduct ObviatesRehabilitation Act Protection 

A postal employee who was dismish for possessing and 
distributing heroin appealed his removal, alleging that the 

agency had subjected him to handicap discriminationbased on 
his drug addiction. In Taub v. Frank,’ the Court of Appeals 
for the First Circuit H i e d  a grant of summary judgment for 
the agency. The court ruled that the Postal Service had “not 
discharged [Taub] ... ‘solely by reason of his handicap’ ... 
nor [sic] even for mere possession of heroin,but. ..for [unlaw­
fully] possessing heroin for distribution.”E Taub’s criminal 
misconduct removed him from the protection of the Rehabili­
tation Act9 

Equal Employment Opportunity Commission 7 

Awards PrejudgmentInterest on TitleW Back-Pay Awards 

In Sullivan v. Depariment of Justice,lo the Equal Employ­
ment Opportunity Commission (EEOC) granted an employee’s 
request to reopen an earlier decision and to reconsider whether 
the employee was entitled to interest on her back-pay award. 
The EEOC noted that in Brown v. Department ofrhe Army,ll 
the Court of Appeals for the District of Columbia definitively 
interpreted the Back Pay Act12 as a waiver of sovereign im­
munity for the payment of prejudgment interest in Title VI1 
cases.13 Following the court’s rationale that waiver applies 
only when a reduction in an employee’s compensation results 
from an unwarranted or unjustified personnel action, the 
EEOC held that it will award interest on back pay only if it 
finds that the employee was a victim of discrimination. 

Retroactive Application of 
the Civil Rights Act of 1991 

The issue of whether a court may apply the Civil Rights Act 
of 199114 retroactively continues to be a fertile source of liti­

3American Fed’n of Gov’t Employees, Local 1482,39 F.L.R.A. 1126 (1991), rev’dsub nom. Marine Corps Logistics Base, Albany, Ga,v. Federal LaborRelations 
Auth., 962 F.2d 48 (D.C.Cir. 1992); American Fed’n of Gw’t Employees, 39 F.LRA. 1060 (1991). rev’d sub nom: Marine Corps Logistics Base, Albany, Ga.v. 
Federal Labor Relations A u h .  962 F.2d 48 (D.C. Cir. 1992). 

4Marine Corps LogisticsBare, Albany, Ga., 962 F.2d at 48. 

SId. 


6Id. 


7957 F.Zd E (lst Cir. 1952). 

*fd.at 1 1  (quoting Rehabilitation Acl, of 1973. Pub. L. No. 93-1 12, 504(a), 87 S t a ~355. 354 ( d i d  as amended at 29 U.S.C. 0 7949(a) (1988)); see ofso 
Scofield v. Department of the Treasury. 53 M.S.P.R. 179 (1992). In Scofield, the Merit systems Pmtection Board (MSPB) held that the Bureau of Alcohol, 
Tobacco, and Firearms properly removed a special agent for the offduty miscondua of assaulting his girlfriend. See id. at 188-89. ?he MSPB found that even 
though the agent was an alcoholic-and. therefore, was handicappad-he was not entitled to ;~ccommodationas a “qualified“handicapped individual because the 
offense suuck at the essence of the employee’s position and the agency’#law enforcementm i s s i o n .  Id. u 186 & n.3. 

9See Tavb, 957 F.2d at 1 1 .  

loEEOC No. 05901 185 (Equal Employment Oppomnity Cmrn’n 1992). 

11918F.2d214(D.C.Cir. 199O),cerf.&nied., 112S.Ct.57(1991). 

12See 5 U.S.C.5 5596 (1988). 

‘,See 5 U.S.C.5 5596 (1988). See generally 42 U.S.C.A.55 2OOOe-1 to 2ooOe-16 (Weat 1981 & S u p .  1992). 

F 

r 

14Pub. L. No. 102-166, 105 StaL 1071 .  
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gati011.l~In Fray v. Omaha World Herald Co.,16 the Eighth 
Circuit ably summarized the Act's confusing legislative his­
tory and compiled an extensive list of decisions approving and 
denying retroactiveapplications of the Act." 

Civilian Personnel Law Notes 
I 

1 

S p e N i  Intent Needed for a Charge of 

Impeding an Investigation: 


The MSPB Reviews Army Regulation 380-380 

1 

In W o l d  v. Department of the Army.18 the agency charged 
an employee with a number of offenses-among them, pro­
viding false statements and impeding an investigation. The 
Merit Systems Protection Board (MSPB or Board) inter­
preted this charge as a single specification with two separate 
elements. Noting that an agency must prove all the elements 
of a charge before it may punish an employee, the MSPB 
found that the employee's false oral statement-which the 
employee later corrected by providing the agency with an ac­
curate written statementactually did not impair the agency's 
investigation.19 Accordingly, the Board overturned the agency 
action.m 

W o l d  is notable for its review of an A m y  regulation. The 
agency charged Wolak with misuse of government property, 
asserting that he wrongfully had accessed and executed a -, computer program that he did not need to perform his duties. 
After reviewing Army Regulations 380-19 and 380-38021 the 
MSPB accepted Wolak's argument that "a computer accred­
ited in a 'dedicated security mode' is designed to function so 
that all users of that system have authorized access to the data 

upon which no restrictions have been placed."= Under this 
system, the MSPB noted, "users [were] presumed to have 
access unless permissions [were] denied.= In the instant 
case, the policy letter with which the agency had implemented 
the regulation was, at most, "an admonition not to willfully 
access and manipulate data that [was] unrelated to one's job 
duties."% Noting that Wolak was an accredited user of the 
system, that he apparently had accessed the program while 
looking for another program that related directly to his duties, 
and that he had executed the impraper program inadvertently, 
the MSPB concluded that his use of the program was not a 
misuseof government property.2 

IntentionalMisrepresentation 
and 

Reckless Disregard for the Truth 

In Walcott v.  United States Postal Service,% the MSPB 
considered whether the intent required for offenses involving 
misrepresentation and false claims could be inferred from the 
circumstances surrounding the appellant's actions. The Postal 
Service removed Walcoa from his position as a postmaster in 
the Virgin Islands, claiming that he (1) had failed to reimburse 
the agency for travel advances he had received; (2) had filed 
false claims for travel reimbursements and travel advances; 
(3) had failed b sepmte an employee when directed to do so; 
and (4) had failed to maintain office finances according to 
Postal Service policy. The Board sustained all but one of the 
charges and upheld the appellant's removal? 

Addressing the allegation that the appellant had filed false 
claims, the MSPB ruled that, to sustain the specifications of 
this charge, the agency would have to prove by a preponder- / 

Wee generally Michael J. Davidson, The Civil Rights Acf of 1991, The A m y  Lawyer, Mar. 1992, at 3, 8-11 (analyzing the Act's potential for retroactive 
application). 

16960 F.2d 1370 (8th Cir. 1992). 

17See id. at 1373-78. 

1853 US-PR.251 (1992). 

19Id.at 25960. 

mld. at 260. 

2IAnny Reg. 380-19, Security: Infomation Systems Security (1 Aug. 1990); A m y  Reg. 380-380. Security: Automation Security (8 Mar.1985). Army Regulation 
380-19 oupcrceded AR 380-380 on 4 September 1990-after the agency authorized Wolak LO use its computers, but before Wolak allegedly committed the 
offenses. See WohL 53 M3.P.R. PI 254 n.4. Finding "no substantive differena between h e  two regulations:' the MSPB declined LO decide which rcgulatim LO 
apply. Id. 

ZWoIak, 53 M.S.P.R. at 2% 

ald. 

=Id. 

14 sld.  

z 5 2  M.S.P.R.277 (1992). 

nThe MSPB dismissed the third charge, finding insufficient evidence to substantiatethe Poslal Service's allegation that h e  appellant failed to discharge h e  
employee. Id. at 284. 
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ance of the evidence that the appellant knowingly had sup­
plied incorrect information with the specific intent of defraud­
ing, deceiving, or misleading the agency.28 The Board added, 
however, that an agency may infer this wrongful intent when 
an employee makes a misrepresentation with reckless disre­
gard for the auth or with a conscious purpose to avoid learn­
ing the truth.29 

Responding to each of the specificationsof the second charge, 
Walcott admitted that the claims he had filed were inac­
curate.30 He asserted.however, that these inaccuracies resulted 
from inadvertent errors.31 Observing that Walcott frequently 
travelled on government business and hat he repeatedly failed 
to consult appropriate documents before filing his claims, the 
MSPB ruled that his claim of inadvertent error was not 
credible.32 Citing Bryant v. Department of Justice,33 the MSPB 
held that the appellant’s reckless disregard for the truth-or 
his conscious purpose to avoid learning the truth-satisfied 
the deceptive intent element of falsification.w 

Labor counselors occasionally will not be able to produce 
overt evidence of an employee’s specific intent to defraud or 
deceive the government. Accordingly, a labor counselor 
should be prepared to present evidence showing that the 
employee should have known that his or her conduct was 
fraudulent. The counselor should consider the employee’s 
experience and seniority and the frequency with which the 
employee performs duties associated with the misconduct. 
This data may show that the employee’s apparent misconduct 
actually involved a reckless disregard for the truth or a 
conscious purpose to avoid learning the truth. allowing the 
counselor to prove the employee’s deceptive or fraudulent 
intent. 

Thirty-Five Dollar Marijuana Deal Warrants Removal 

In Ingram v. Department of the Air Force,Js the agency
removed an employee for “(1) possessing [a trace amount ofJ 

“Id. at 282. 

afd. 

.3 ~at 283. 

31id.  

3 ~ . 

3339 M.S.P.R. 632 (1989). 

WWUICOJJ, 53 M.S.PR I283-8 

3553 M.S.P.R. 101 (1992). 

Wd.ai 103. 

37id. 

W e e  id.at 105. 

3953 M.S.P.R. 355 (1992). 

4old.at 361. 

marijuana on government premises; (2) transacting a purchase 
of[,] and payment [of thirty-five dollars] for[,] marijuana on 
base from an Air Force employee; and (3) transfer of mari­
juana off base.”% The employee appealed. The adminis- r 
trative judge (AJ) sustained only the second charge. She dis­
missed the fmt charge because the appellant had possessed 
only a minute quantity of marijuana and the third charge
because she found no “nexusbetween the offense and the effi­
ciency of the service.”37 The AJ then mitigated the appel­
lant’s removal to a sixtyday suspension. 

On review, the Board sustained all three charges. It noted 
that no recognized de minimis rule excuses the unlawful pos­
session of illegal drugs and found a nexus between the trans­
fer and the appellant’s employment in the appellant’s on-duty 
negotiations with a coworker on the installation before pur­
chasing the marijuana.38 

Minor Theft May Warrant Removal 

In  two recent decisions involving removals for thefts of 
government p0p-t~of de minimis values, the MSPB made 
what appear to be inconsistent rulings. In Underwood v. 
Department of Defeme,39 the agency discharged a WO-5 mater­
ial handler for attempting to steal two jars of cinnamon. ‘Ihe 
employee appealed, claiming discrimination basedon her alleged 
handicapalcoholism-ad protesting the severity of the 
penalty. The AJ ruled that the employee failed to prove that 
she was handicapped, but agreed that the penalty was too severe 

rand mitigated the removal to a ninety-day suspension. 

On review, the MSPB reversed the AJ’sdecision and upheld 
the removalPo It noted that “the de minimus nature of a theft 
may be a significant mitigating factor where an employee 
otherwise has a satisfactory work and disciplinary re~ord,”~1 
but opined that mitigation i s  inappropriate when the 
employee’s record is unsatisfactory and the stolen item was 

‘1Id. at 358 (citing Migucl v. Department of the Army. 727 F.2d 1081 (Fed.Cir. 1984); Kelly v. Depahent of Health & HumanSavi . .  46 M.S.P.R. 358 (1990); 
Mallery v. United States PostalSew.. 41 M.S.P.R. 288 (1988)). 

’46 JULY 1992 THE ARMY LAWYER DA PAM 27-50-236 



within the employee's control and custddy.42 In the instant 
case, ?he MSPB found that the employee's "performance pmb­
lems and the seriousness of the offense in light of her control 
...over the stolen items" outweighed her fifteen years of fed­
eral service and the inconsequential value of the cinnamonP 
Finding "no basis on which to disturb the agency's choice of 
penalty," the MSPB upheld the employee's removal.44 

In Ubogy v. D e m n t  of the h y r  the agency removed 
a WG-5 warehouse worker from his position at an installation 
commissary. The agency claimed that Ubogy stole and con­
sumed f d  from the commissary's salvage cage on several 
occasions over a two-month period. The appellant appealed, 
claiming harmful error and discrimination;the latter allegedly 
based on his religion-Judaism-and his handicap-cerebral 
palsy. The AJ found that the appellant M e d  to show harmful 
error or to establish a prima facie case on his discriminatipn 
claims. She concluded, however, that removal was too harsh 
a penalty and mitigated the removal to a suty-day suspension.
The AJ acknowledged that the agency had notifed the nppel­
lant that "grazing" was prohibited, that the appellant had 
control over the items he ate, that the appellant had shown no 
remorse and did not equate his actions with theft, and that the 
agency had suspended the appellant twice before-once for 
absence without leave and once for stealing a bag of candy.& 
She emphasized, however, that the appellant had spent more 
than thirteen years in federal service, that his misconduct had 
been impulsive and mindless, and that the agency failed to 
prove that the items the appellant stole had any value.47 

The MSPB denied the agency's petition for review for 
failure to show compliance wirb interim relief regulationsPe 
It also denied the appellant's cross-petition, holdirtg.that it 
constituted mere disagreement with the fmdings.49 

43ld. at 361. 

*Id. 


4553 M.S.P.R. 342 (1992). 
I 

Mid.at 344. 

' The apparent inconsistency between Underwood and Ubogy 
best can be understood by reading Ubogy closely. In Ubogy, 
the MSPB never addressed the appropriate penalty because 
the agency failed to plead interim relief.% 

Agencies Must PleadInterim Relief 
, inPetitions for Review 

As the MSPB has cleared its backlog, it again has reminded 
practitioners that an,agency must plead interim relief in every 
petition for review,, A petitioning ageqeither muSt submit 
evidence that it has complied with an interim relief order or 
must show that it has determined that placing the empldyee in 
the workplace would be unduly disruptive.s* In Ubogy Y. 
Department of the Atfny52 and Grady v.'Departmentof the 
Army?3 the Board dismissed agency petitions because the 
agencies failed to comply with the Board's interim relief 
regulations.% These decisions demonstrate that a labor 
counselor must check the rules of the particular forum in the 
Code of Federal Regulations and the Federal Register 
whenever he or she appears before a third-party adjudicator or 
submits an appellatebrief. 

Share Thfs Information with the Rest of the Team 

Be sure to pass theseLabor and Employment Law Notes to 
the rest of the labor-managementteam. Share this information 
with your civilian personnel officer and your equal 
employment opportunity officer. 

*Id. i t  34445. Ubogy evidently took and LE mackr that had been moved from the cammissary bhelves because their Wrappings were damaged or tom. These 
ma& ippaffntly were rephad by the vendor wilhout chargeto the agency. Id. i t  345. 

aid.at 34546. 

49Id. u346 (citing Waver  v. Departmentof the Navy, 2 M.S.P.R.129 (1980),perifionforreview deniedpcr curiam. 669 F.2d 613 (9th Cir. 1982)). 

w e e  id. 

5353 USSR. 225 (1992). 

%SeeUbogy, 53 MS.PR. u 3 4 5 a .  Gruciy, 53 US.PR. at 226-27. In their ~trictapplications of the inlerim relief requirema% Ubogy Md Grudy reaffirm a 
p0ritMI 10 which the MSPB has d h c d  conpictentlyover the past year. See B m k s  v. Depamcnt of Veterans' Affairs, 53 MS.PR. 93 (1992); Edwards v. 
Depamnmt of the Army. 52 USPR 536 (1992); Brown v. United States Porral Sew., 52 M.S.P.R.124 (1992); Baughman v. Department of the Army, 49 
M.S.P.R.415 (1991); Wallace v. UnitedStates PostalSew.. 48 M.S.P.R.270 (1991). 

JULY 1992 THE ARMY LAWYER DA PAM 27-50-236 47 



Army Rule I .I 
7 (C&petence) 

Army .4 

Professional Responsi 


EthicalAwareness 

The following case summaries, which describe the appli­
cation of the Army’s Rules of Professional Conduct for Law­
yers’ to-actual professional re@onsibility cases,may 
only as precedents for futwe cases, but also as training vehi­
cles for h y lawyers, regardless of their levels of experi­
ence, & they pbnder difficult issues of professional diskretion. 
To stress education and to protect privacy. neither the iden­
tities of the offices, nor the names of the subjects will pe pub­
lished. Mr. Eveland. , 

Case Sumkaries , 

Army Rule I.I 
7 (Cimpetence) 

Rule IArmyRule 1.4 
(Communication) 

. Army Rule 2.1 
(Advisor) 

A trial defense counsel‘sfailure to advise ’ 

his convicted clieirts that waiving their 
appellate righti would be against their best 
interests resulted in substandard represen­
ralion. but did not amount to an ethical vio­
lation. 

An abnormally high rate of waivers of appellate review2 
among one trial defense counsel’s (TDC’s) convicted clients 
prompted his superiors to assert that the TDC’s legal advice 
fell short of professional standards.3 Responding to these alle­
gations, the TDC rationalized that his clients’ elections to waive 
their appellate rights were “not influencedby anything [he] said 
or did not say.” 

The allegations came to light when the Clerk of Court for 
the.Army Court of Military Review noticed that eight out of 

appellate representation involved the TDC. 
The Chief, Trial Defense Service (TDS), appointed a prelim­
inary screening official (PSO), who confirmed that during a 
oix-month period, eight of the TDC’s clients waived their 
appellate rights immediatelyafter their convictions.4 

. > 

Only one of the eight clients told the PSO that he knew 
what he was doing when he waived his appellate rights. 
Several other clients had no idea what was happening. “Iwas 
numb from the Court-Martial,” one declared. “Idid not 
understand the appellate form. I would not have waived my 
appellate counsel rights if Ihad understood.” Another client 
stated, “I just wanted to get it over. Since then, Ihave had 
time to thinkabout it and would like help to get my conviction 
thrown out” A third client said that he was told that h i s  case 
could be &iedagain unless he waived appellate rights. Another 
client claimed that he first realized that an appellate process 
existed when he saw other confined soldiers taking calls from 
their appellate lawyers. He also recalled being told that he 
had no reason to appeal because everything had proceeded “as 
expected” at his court-martial. Yet another client regretted not 
funderstandingthat a different attorney would review the entire 
case. 

,.The TDC explained to the PSO that when one of his clients r‘. 

was convicted, he immediately would tell the client to read an 
appellate rights advisement form. The TDC then would 
answer his client’s questions until “a light bulb of understand­
ing lit [the client’s] face.” The TDCadded that once the client 
“said he [or she] understood [his or her] rights and the 
consequences, [the client] would select one of the options .. . 
and [would] sign the document. Iwould then ask [the client] 
if this is [sic] what he [or she] wanted to do, advising [the 
client] of the consequences of [the] choice and what he [or 
she] was giving up. ...” 

The TDC stated that his approach to appellate rights advise­
ments derived from training that he had received from his -

I senior defense counsel (SDC).The SDC was unable to recall 

1Dep’tof Army. Pam.27-26. Rules of Professional Conduct for Lswyen (31 Dec. 1987) Freinafter DA Pam.27-26]. 

*See Uniform Code of Military Justice m t  61, IO U.S.C.1 861 (1988) (goveming waiver or withdnwal of review); Manual for Courts-Martial. United States. 
1984.Rule for Courts-Martial 1 1  lO(f). 

3In  1977 the Court of Military Appeals ~ ~ o m c e d ,  
I ,  

mn all critical choices governing the conduct of [a criminal] case, the accused must be the finalarbiter and [the] defense counsel must accede 
to his [or her] wishes. ... . Notwithstanding, the defense counsel also has I pfessional obligation to safeguard the interest of his {or her] 
client. These two ethical mandates are facilely reconciled. While the defense counsel demurs to [the] diem for the ultimate decision,he [or 
she] still fulfills his [or her] ethical duties by carefully and fully advising [he] client on the matter, wen to the point of urging upon [the] 
client what [the attorney] perceives to be the b e s t  course under all the circumstances. 

7 
United States V. Lameard. 3 M.J. 76.81-82,(C.M.A.19jl) (citatiohs omitted). Tn reaching lhis decision,the couls =lied on the‘herican Bar Association Model 

Codeof Professional Responsibility;whichch governed +e professional conduct of A m y  attorneys. See id. 
I . f 

4The TDC’s clients waived their appellate righu before the Court of Military Appeals ruled in United States v. Hernandez.33 M.J. 145,147 (C.M.A. 1991), that 
waiven signed prior to a mvening authority’s final action have no legal effect. 
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any specific discussions about advising a client who wanted to The M visited the supervisory attorney. The attorney 
waive appellaterights, but essentially substantiated the TDC’s declined to review the TO’s file independently,relying instead 
Statement about what he had been taught on the oral statements of the TO and the TO’s assistant The 

supervisory attorney also called the soldier and the soldier’s 
The B O  decided that the appellate rights advice the TDC attorney on several occasions to advise them of the developing 

provided to his clients was deficient, even though the TDC Situation. UnfOrtUMtelY, the supeMsor was less open with 
sincerely believed in his counseling methodology. The PSO the LAA,who expressly had to ask the supeMsoq aaorney 
Doted that the TDC’s explanation contained an implicit for an opinhn. The supervisOr’s answer was not precise, but 
admission that the TDC never advised clients against waiving it ultimately left the L Mwith the impression that the wife’s 
their appellate rights. The deficiencies in the TDC’s assis- property would not be shipped to the husband. 
tance mse from his failure to distinguish between technically 
accurate legal advice and advice in the client’s best interest.5 Shortly thereafter,while the LAAwas away at a three-day 

conference, the transportation office clerk informed the 
The TDC’s supervisory judge advocate agreed with the supervisory-attorney that the wife had not entered into a 

PSO that the TDChad committed no per se violations of the formal contract with the warehouseman and that her personal 
Army Rulesof Aofessional Conduct and approved the PSO’s property was still in the government’s area of the warehouse. 
recommendations to counsel the TDC. The supervisor also The supeMsory attorney told the clerk that, in light of that 
agreed to amend the TDS standard operating procedure to information, the Army lawfully could ship the wife’s property 
require each defense counsel to contact not only the SDC,but to the husband’sduty station. Theattorney, however. neglected 
also the regional defense counsel, before allowing a client to to repeat this opinion to the LAA. 
waive or withdraw appellaterights. Mr. Eveland. 

When the wife went to the warehouse to claim her personal 
Army Rule 1.I items, she discovered that they had been shipped to her 
(Compefence) ’ husband. Her sutisequent inspector general (IG)complaint 

14 


Army Rule 23 

(Evaluationfor Use by ThirdPersons) 


A superviSary attorney who issued a legal 
opinion without reviewing m‘hbledocmen­
tary m’deme,then i @ m d  only one o f  two 
pmtics to aproperty dispute when he reversed 
this opinion, exercised poor judgmehr, but 
did not coltutfit an ethical violation. 

A soldier asked the A m y  to ship his estranged wife’s prop­
erty to his new duty station. The Army previously had stored 
propehty belonging to both spouses in one location pursuant to 
a government contract. The wife consulted a legal assistance 
attorney (LAA) to ask whether the Army could ship the 
property wainst her wishes. The wife had visited the ware­
house earlier and had invoked her authority under a power of 
attorney to separate her individual properly from her hus­
band‘s property. She then had attempted to make her own 
bailment contract with the civilian warehouseman. 

The wife’s LAA advised her that the A m y  lawfully could 
not ship her personal goods to her husband without her 
consent. He then promised to discuss the matter with the 
transportation officer (To) to c o n f i i  his opinion. When the 
LAA discussed the matter with the TO, the To said that he 
would seek an adminisaative law opinion from the attorney in 
charge of the legal office-that is, the LAA’s supervisor.6 

against the supervisory attorney, the LAA, and numerous 
other Army attorney5 eventually was provided to the 
Executive, Office of The Judge Advocate General. The 
Executive reviewed the wife’s complaint. After determining 
that the IG investigation had resolved most of her allegations, 
he directed the appointment of a PSO to examine the conduct 
of the LAA7 and the supervisory attorney. 

The PSO criticized the supeMsor for failing to inform the 
LAA and his client of the change in opinion-that is,chat the 
Army actually could ship the wife’s property to her husband 
This error was aggravated by the appearance of partiality that 

’ arose when the supervisor repeatedly apprised the husband 
and his attorney of the s6tus of the property. The PSO also 
condemned the supervisory attorney’s poor judgment in 
declining to review the documents or to check the 
transportation clerk’s information before rendering an 
opinion. The PSO,however, found no indication that the 
supervisory attorney had violated any ethical rule. 

The PSO recommended that the supervisory attorney be 
admonished to review d factsbefore providing legal opinions
and to keep all the p h e s  informed when representing the 
government in a disputed matter.* The Judge Advocate 
General approved the PSO’s findings and recommendations 
and directed the supervisory attmey’s staff judge advocate to 
take necessary action. Mr. Eveland 

SSee DA Pam. 27-26. d e  21cornmen! (a dimt in CAW10 a layer’s hanest assessment of the use; merc lechnicaladvice may be inadupare); id. d e  1.4@) 
(ma m e y  rhould txplain mamcn in fllffidtntdetailtopermitthe client make an infonncd decision). 

~I I Iam4 offies. in which conflicts of Iegd views betwe.cnaupniors ami rutmrdinates easilycan arise. attorneys c a d y  must maintain a p’oper ahi~alc h a w .  
In the instant a g e .  rhe E Oa d that the LAA auldna Lalk freely U) h i s  supervisory.ttomcybwuse the LAA had to mainlrin h e  wife’s mnfidencw. 

7The PSO f m d  rhat the LAA handled 4 difficult client and a difficult amresrcd  case in a profcssiondmanner. . 
‘See genrruffy DA Pam.27-26, rule 2.3 comment (evduanon of information foruse by rhird penonr). 
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I 
Judge Advocate Curd and Reserve Affkirs Deptmenc, 

PTJAGSA " I  

Reserve Component Quobs for Resident Graduate Course 

The Commandant. The Judge Advocate General's School, 
has announced that two student quotas in the 42d Judge Advo­
cate OfficerGraduate Course have been set aside for Reserve 
Component judge advocates. The forty-two-week, graduate­
level course will be taught at The Judge Advocate General's 

l 	 School in Charlottesville, Virginia from 2 August 1993 to 13 
May 1994. Successful graduates will be awarded the degree 
of Master of Laws in Military Law. Any Reserve Component 
Judge Advocate General's Corps (JAGC) captain or major 
who will have at least four years of JAGC experience by 2 
August 1993 is eligible to apply for a quota. An officer who 
has completed the Judge Advocate Officer Advanced Course, 
however, may nor apply to attend the resident course. Each 
application packet must include the following materials: 

,l. Persbnal 'data:The applicant's fuIl name (including the 
" 	 applicant's preferred name if other than first name), grade, 

date of rank, age, address, and telephone number (business,
fax, and home). 

2. Military experience: A chronological list of the appli­
cant's Reserve Component end & c h eduty assignments. 

I L 

3. Awards and decorations: A list of the applicant's awards 
and decorations. 

, 4. Military and civilian education: A list of the schools the 
applicant has attended and the degrees the applicanthasobtained, 
along with dates of completion for each course of instruction 
and any honors the,applicanthas received. The applicant also 
must include his or her lawSchool transcript. 

5. Civilian experience: The applicant should include a 
resume describinghis or her legal experience. 

6. Statement of purpose: In one or two paragraphs, the 
applicant should state why he or she wants to attend the resi­
dent graduate course. 

7. Letter of recommendation: 

a If the applicant is assigned to a United States Army 
Reserve (USAR)  Troop Program Unit, he or she should include 
a letter of recommendation from his or her military law center 
commander or staff judge advocate. 

I I 

b. If the applicant is a member ofthe Army National 
Guard (ARNG) he or she should include a letter of recom­
mendation from his or her staffjudge advocate. 

' c. If the applicant is a USAR individual mobilization 
augmentee @MA),he or she should include a letter of recom­
mendation from his or her staff judge advocate or proponent
offce. 

.8. Department of Army Form 1058 (for W A R  applicants) 
or National Guard Bureau Form 64 (for ARNG applicants): 
The applicant must frll out the appropriateform and include it 
in the application packet. 

Each applicant Should forward his or her packet through 
appropriate channels, as described Mow: 

1. If assigned to the ARNG, the applicant should forward 
the packet through the state chain of command to ARNG 
Operating Activity Center, ATIN NGB-ARO-ME, Building
E6814, Edgewood Area, Aberdeen Proving Ground, MD 
21010-5420. 

2. If assigned to a USAR Troop Program Unit in the con­
tinentalUnited States, the a p p l i i t  should forward the packet
through the chain of command of his or her Major United 
States Army Reserve Command to Commander,ARPERCEN, 
A m DARP-OPS-JA, St. Louis, MO 63132-5200 

3. If assigned to a USAR Control Group (UvWReinforce­
ment) the applicant should send the packet to Commander, 
ARPERaN, A m .  DARP-OPS-JA, St. LbUis, MO 63132­
5200. 

An application will not be considered unless it is received 
' at the appropriate addressnot later than 15 December 1992. 

Individuals selected to attend the course will be notifed on 
or about 1 February 1993. An officer selected for attendance 
at the graduate c o m e  must be funded by the Army Reserve 
Personnel Center, the ARNG of his or her home state, or the 
Active Guard Reserve Management Directorate. 

CLENews 
,­

1. Resident Course Quotas been allocated student quotas. Quotas for TJAGSA CLE 
coursesare managed by the Army Training Requirements and' Attendance at resident CLE coursesat The Judge Advocate Resources System ( A m ) ,  the Army-wide automated quota

General's School (TJAGSA) is restricted to those who have management system. The ATRRS school code for TJAGSA 
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is 181, If you do not have a confirmed quota in ATRRS, 
you do not have a quota for a TJAGSA CLE course. 
Active duty Senrice members must obtain quotas through their 
directoratesof training, or through equivalent agencies. Re 
servists must obtain quotas through their unit trainhg ofices 
or, if they are nonunit reservists, through ARPERCEN, 
ATI”: PARP-OPS-JA,9700 Page Boulevard, St. Luis ,  MO 
63132-5200. Army National Guard personnel request quotas 
through fheir unit training offices. To verify a quota, ask your 
mining officeto provide you with a screen print of theATRRS 
R1 screen showing by-name reservations. 

2. TJAGSACLECourse Schedule 

1992 

20 July25 Septembec JBthBasic Course (5-27-C20). 

2@31July: 128th Contract Attorneys’ Course (5F-F10). 

3 August-14 May 93: 41st GraduateCOW%(5-27-CZ). 

3-7 August SlstLaw of WarWorkshop (5F-F42). 

10-14 August: 16th Criminal Law New Developments 
course (5F-F35). 

P 17-21 August‘ 3d Senior Legal NCO Management Course 
(512-71D/E/40/50). 

24-28 August: 113th Senior Officers’ Legal Ohentation 
(5F-Fl). 

31 hugust-4 September. 13th Operational Law Seminar 
(*-F4?). 

8-11 September: 1992 USAREUR Administrative Law 
CLEqF-EZAE). 

14-18 September: 9th Contract Claims, Litigation, and 
Remedies COW (5F-Fl3). 

5-9 October TJAG’s Annual CLE Workshop (SF-JAG). 
I 

.l3-16 October: 1992 USAREUR criminal Law CLE (5F-
F35E). 

~h 13 October-18 m m b e r :  129th8asic Course (5-2W20). 

19-23 October 114th Senior Officers’ Legal Orientation 
(5F-Fl). 

P %30 October: 31stLegal Assistance Course (5F-F23). 

26-30 October: 526 Law of WarWorkshop (5F-F42). 

2 4  November: loth FederalLitigation Course (S-F29). 

2-6 November. 29th Criminal Trial Advocacy Course (9­
�32). 

16-20 Novembex 35th FiscalLaw Course (5F-F12). 

30 November-1 December; 1st Basic Procurement Course 
(5F-F36). 

30 November4 December: 14th Operational Law Seminar 
(5F-F47). 

7-11 December: 42d Federal Labor Relations Course (5F­
n 2 ) .  

1993 

4-6 January: 1993 USAREUR T ~ xCLE (5F-R8E). 

4-8 January: 115th Senior Officers’ Legal Orientation (5F-
Fl). 

6-9 January: 1993 USAREUR Legal Assistance CLE (5F-
F23E). 

11-15 January: 1993 Government Contract Law 
Symposium (5F-Fl l). 

11-15 Jm~ary:1993 MACOMT~XCLE (F-FBP). 

19 January-% March: 130th Basic Course (5-27420). 

1-5 February: 30th Criminal Trial Advocacy Course (SF-
F32). 

1-5 February: 1993 USAREUR Contract Law CLE (5F-
F15E). 

8-12 February: 116th Senior Officers’ Legal Orientation 
(5F-Fl). 

22 February-5 March: 130th Contract Attorneys’ C o & e  
(5F-F10). 

8-12 March: 32d hga l  Assistance C o k  (F-F23). 

Law ofWarWorkshop (5F-F42). 

22-26 March: 17th Administrative Law for Military 
installationsCourse (5F-F24). 

29 March-2 April: 5th Installation Contracting Course (5F-
F18). 

5-9 April: 4th Law for Legal NCOs Course (512­
71D/E/20/30). 

12-16 April: 117th Senior Officers’Legal Orientation (SF-
Fl). 
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12-16 April: 15th Operational Law Shirtiir (5F-F47). I 

I I '' 

2@23 April: Reserve Component Judge Advocate Annual 
CLE Wmlrshop (5F-F56). . i i 

: 26 April-7 May: 131st Contract Attorneys'-Course (SF-
F10). 

.,. 17-21 May: 36th FiscalLaw Course (SF-F12)." p %  c 

17 May4 June: 36th Military Judges' Course (5F-F33). 
I - , r _ I 

18-21 May: 1993 USAREUR &rationalLaw &E (5F-
F47E). 

24-28 May: 43d Federal LaborRelationsCourse (5F-F22). 

7-1 1 June: 118th Senior Officers' Legal Orientation (5F­
, < l rFl). I "  2 . r l . I 

L L 

7-1 1 June: 238 Staff fudgeAdvocate Course (9452).' 

14-25 June: JAOAC. Ph 

14-25 June: JATT 

14-18 June: 4th Legal Administrators' Course (7A­
550A1). I ,  

.\ F i  L 

14-16 July: 24th Methodsof Instruction Course (5F-�70). 
, J  1 

19 July-% Septem 1st Basic Course (5-27-C20).
, -, "  

19-30July: 132d Contract Attorneys' Course (5F-F10). 
. 4 i * '  Y , t 

2 August 93-13 May 1994: 42d Graduate Course (5-27­
c22). 

2-6 August 54th Law of War Workshop (5F-F42). 

9-13 August: 17th Criminal Law New Developments 
Course (5F-F35). 

16-20 August 4th Senior Legal NCO Management Course 
I 4 3(512-71D/E/40/50).' 1 

23-27 August: 119th Senior Officers' Legal Orientation 
(5F-F1). ' I t  1 ­

30 August-3 September: 16th Opehitional Law Seminar 
(!%-F47). 

:1 
, 

I $ 

20-24 September: 10th Contract Claims, Litigation, and 
Remedies Co 

1 I f 

3. Civilian Sponsored CLE Courses 
I 1 " . 

October 1992 

- ' 3-9 AAJE,No ReversaIs-Correct Rulingsl Evidenck In 
Action,Portsmouth,NH. 

I' ' 5: GWU, heparing and Negotiating Government Contract 
Claims;Washington, D.C. 

8-9: NWU,31st Annu ate counsei Institute, 
Chicago,IL. I 

, 1 6  GWU,So@mion 

19-23: ESI. Operating Practices in Contract 
Administration,Denver, CO. 

19-23: GWU, Administration of Government Contracts, 
Washington, D.C. 

20-23: ESI. Competitive Proposals Contracting, 
Washington, D.C. , .  

21222: ESI.Claims and Disputes, Washing&, D.C.­

23: ,ESI,Protests,Washington, D.C. ! I  I . 

26-30 ESI, TheWinning Proposal, Washington, DC, 

26-30:, ESI,Accounting for Costs on Government 
Contracts,Washington, D.C. 

For f h h e r  informatih on civilia owses, cOnBct ' b e  
institution offering the course. The addresses "arelisted in the 
February 1992 issue of The 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates I 

Thirty-six states currently have mandatory continuing legal 
education (CLE)requirements. .In these MCLE states, all 
active attorneys must attend approved CLE programs for a 
specified number of hours each year or over a period of years: 
Additionally, bar members must,reportperiodically e + r  their 
'compliance,or reasons1for exemptions from compliance,w i e  
their CLE requirements. Due to the variety'of MCLE pia­
grams, JAGC Personnel Policies, para. 7- l lc  (Oct. 1988) 
bovides that staying 'aheastof state bar~requirernentiis the 
responsibility of the individual judge advocate. Sthe bar 
membership requirements and the availability of exemptions 
or waivers JofMCLE �or military personnel vary from 
jurisdiction to jurisdiction and are subject to change. TJAGSA 
residenf CLE courses have.been approved by *most 
jurisdictions. 

j ,Listedbelow are jurisdictions *at have adopted some form 
of MCLE. This list includes a brief description of each state's 
requirement, the address of the local official to whom attor­
neys must report,and the stak's CLk reponing date. The I'*" 

indicates that TJAGSA residenr CLE courses have been ap­
proved by the state. 

- I* . ­m -a1 Official CY E Rgqyiremenu
*Alabama MCLE Commission ;-Twelve burs per year. 

Alabama State -Active duty military 
1 Bar attorneys m exempt but 
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OLE RegyirementS s.uu Official CLE Requirements
f 2 m . C  	 415 Dexter Ave. must declare their *Florida Director, Legal -Thirty hours during

Montgomery, AL exemptions. Specialization three-yearperiod, 

36104 -Reporting date: 31 	 & Education including two hours of 
The Florida Bar legal ethics.r(l 205-269-1515 December. 650 Apalachee -Active duty military 

Arizona Director, -Fifteen hwrS W h  year, ~ Parkway attcnneys are exempt but 
Tallahassee. FL must declare their 

Programsand includingtwo hours of 32399-2300 exemptions duringPublic Senices professional 
Division responsibility. 

904-561-5690 reportingperiod. 
-Reporting date: 

363 North First -Reporting date: 15 Assigned month every
Ave. July. threeyears.
Phoenix. Az 
85003 *Georgia Georgia -Twelve hoursper year, 
602-2524804 Commissionon includingone hour of 

I Continuing legal ethics,one hour of 
*Arkansas 	 Directorof Lawyea proresso~andthree 

Professional -Reportingdate: 30 Competency hours of trial practice 

1501N. 
University #311 

Building 
50 HurtPlaza 

-Reporting date: 31 
January. 

Little Rock, AR " Atlanta, GA 
72207 30303 
501-664-8737 ' 404-527-8710 

+ c o l ~ o  CLE -Forty-fivehours-
Dominion Plaza includingtwo hours of 

*Idaho Deputy D&tor 
Idaho State Bar 

-Thirty hours during
three-yearperiod. 

programs June. 800 The Hurt (trial attorneysonly). 

Building legal ethicduring a P.O. Box 895 -Reporting date: Every 
60017th S t  three-year period. Boise, ID third year after year of 
Suite 520-S -Newly admitted attaneys 83701-0898 admission. 

r" Denver, CO also must complete 208-342-8959 
80202 fifteen hours in basic *Indiana Indiana -Thirty-Six hours Within 
303-893-8094 	 legal and trial skills 

f Commissionfor a three-yearperiodwithin three years. 
-Reportingdate: Any CLE (minimum six hours 

time within three-year 101West Ohio per Year).  

period. , Suite410 -New admittees by 
Indianapolis, IN examination are given

-Thirty-sixhours every 46204 three-yeargrace period,
California 	 StateBarof 317-232-1943 beginning 1January 

California t h i i - s i x  months. Eight before admission. 

28th Floor 
San Francisco, 

ethics or law practice 
manage~withatleast  

December. 

CA 94102 
415-241-2100 

four hours in legal
ethics, one hour of 

*Iowa Executive 
Director 

- F hhours each year,
including two hours of 

substanceabuse and 
emotionaldistress, and 
one hour on the 

Commission on 
CLE 
State Capitol 

legal ethics during two-
year period.
-Reportingdate: 1 

elimination of bias. Des Moines, IA March. 
-Auwneysemployed by
the federalgovernment 

50319 
5 15-281-3718 

are exempt. 
-Reportingdate: 1 
February. 

*Kansas CLE Commission 
Kansas Judicial 

-Twelve hours each year.
-Reportingdate: 1July. 

100 Van Ness hours must be on legal -Reporting date: 31 

Center 
*Delaware Commissionon -"hhybm during W 301 West 10th 

CLE year period. Streetr" 831Tatnall Street -Reporting date: 31 Room 234 
Wilmington,DE July. Topeka,KS 
19801 66612-1507 
302-658-5856 913-357-6510 ' 
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-- 
s�m JmalOfficid , lcLE Reauirements rn J mal Official CLE ReuuirementS 
*Kentucky 	 CIE -Fifteen hours per year, *Missouri Directorof I -Fifteen hours per year.

Kentucky Bar including two hours of programs including three hours 
Association legal ethics. P.O. Box 119 of legal ethics every
W. Main at -Bridgethe Gap Training JeffersonCity, I three years.
Kentucky River for new attorneys. MO 65102 -New admittees must 
Frankfort, KY -Reporting date: June 3 14635-4128 complete rhree CLE 
40601 30. hours of ' 
502-564-3795 ' professionalism, 

legal/judicialethics, or 
*Louisiana CLE Coordinator -Fifteenhours per year, malpractice in twelve 

Louisiana State including one hour of months. 

Bar Association legal ethics. .Reporting date: 31 

601 St. Charles -Activeduty military July.

Ave. attorneysare exempt but 

New Orleans,LA must declare their *Montana , MCLE -Fifteenhours per year.

70130 exemptions. 

~ Administrator -Reportingdate: 1 

504-566-1600 -Reporting date: 31 MontanaBoard ' March. 


January. of CLE 
P.O. Box 577 

Michigan Executive -Thirty or thirty-six Helena, ?VU 
Director ' hours (dependingon 59624 

State Bar of I whether the attorney was 406-442-7660 1 


Michigan admitted in the first or 

306 TownsendSt. the second half of the 'Nevada I Executive -Ten hours per year.

Lansing, MI fiscalyear) withhi three Director -Reporf.ingdate: 1 

48933 
517-372-9030 activemember ofthebar. 295Holcomb . 

An attorney must Avenue 
complete six or twelve 
CLE hours the first 

Suite 5-A 
I Reno, NV 89502 

P 

year, twelve hours in 702-329-4443 
the second year and 
twelve hours in the 
third year. courseS must 
be taken in the 

*New Mexico 1 MCLE 
Administrator 
P.O.Box 25883 

-Fifteenhours per year, 
including one hour of 
legal ethics. 

years of becoming an ,Boardof CLE March. 

sequence identified by Albuquerque,NM -Reporting& %days
the CLK Commission. 87125 after completingeach 
-Reporting date: 31 505-8426132 program.
March 

1 

* N k h  Executive -Twelve hours per year
*Minnesota 	 Director, -Forty-fivehours during Carolina Director ' incluQingtwo hours of 

Minnesota State three-year period. The North legal ethics. Each 
Board of CLE -Reporting date: 30 

2 Carolina State ' amney must completea 
1 West Water August. Bar special three-hm block 
St., Suite 250 208 Fayetteville of ethics once every
St. Paul, MN street Mall threeyears.
55107 P.O.Box 25 148 -New attorneys must
612-297-1800 Raleigh. NC complete nine hours of 

' 2761 1 practical skills in each
*Mississippi CLE -Twelvehours per year, 

L 919-733-0123 of their first three
Administrator -Active duty military years of practice.
Mississippi ' attorneys ~ICexempt, but -Service memberson 

Commission on must declare their active duty areexempt,

CLE ' exemptions. but must declare their F 

P.O. Box 2168 -Reporting date: 1 exemptions.

Jackson, MS August. -Reportingdate: 28

39225-2168 

601-948-4471 

February. 
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NorthDakotam 
*NorthDakota CLE Commission 

-Forty-fivehours during 
three-year period. 

*South
m 
Carolina 

al Officid W u i r e m e n E  
Administrative -Twelve hours per year,
Director including six hours 

P.O.Box 2136
P Bismarck,ND, 

58502 
1 701-225-1404 

*Ohio Secremryof
the Supreme 
court 

-Reporting date: the 
repOmngperiod ends on 
30 June; affidavit must 
be received by 31 July. 

-Twenty-fourhours 
during two-yeatperiod, 
includingtwo hours of 

Commissionon ethicsCprOfessiona1 
Continuing Lawyer responsibilityevery
Competence three years in addition 

to the annualMCLEP.O. Box 2138 

29202 -Active duty military 
Columbia, SC requirement. 

803-799-5578 attorneys are exempt, but 
must declare their 

Commissionon 
CLE 
30 East Broad 

, 

Street 

432640419 
614-644-5470 

legal ethics or 
professional 
responsibilityevery 

instructiononsubstance 
cycle-including 

abuse. 

must pay filing fees. 
-Active duty military 
attorneys areexempt,but 

*Tennessee 

exemptions. 
-Reporting date: 15 
JallUary. 

Executive -Twelvehours per year. 

CLE -Repalingdate: 1 

Director -Active duty military 
Commissionon attorneysare exempt. 

-Reportingdate: every 214 2d Ave. March. 

*Oklahoma MCLE 

two years by 31 January. 

-Twelvehours per year, 

Suite 104 
Nashville,TN 
37201 

Administrator 
Oklahoma State 
BZU 
P.O. Box 53036 
Oklahoma City,
OK 73152 
405-524-2365 

Y-

including one hour of 
legal ethics. 
-Active duty military 

must declare their 
exemptions.
-Reporlingdate: 15 

attorneys areexempt,but 

February. 

*Texas 

" 

615-2426442 

Directorof -Fifteen hours per year, 
MCLE including one hour of 
Texas State Bar regal ethics. 
Box 12487 -Reporting date: Last 
Capital Station day of birthmonth, 
Austin,TX annually. 

*Oregon MCLE -Forty-fivehours during 78711 
Adminisrntm three-year period, 512463-1442 
Oregon State 
Bar 
5msw. 
MeadowsRoad 

includingsix hours of 
legal ethics. New 
admitteesmust complete 
fifteen CLE hours in 

*Utah MCLE TWmQ-�aIrh 
Administrator m h w = p a r o d ,
645 S. 200 E. plus three hours of 

P.O. Box I689 
Lake Oswego, OR 
97034-0889 

their fmt year in 
@Whours must 
be in pmctical skills 

Salt Lake City, legal ethics. 
UT 84111-3834 -Reporting date: 31 
801-531-9077 December biennially. 

503-620-0222- andtwomustbein " 800-662-9054 
ext 368 ethics. 

-Reporting date: 
Anniversary of date of 
W w admineesand
reinstatedmembersrepart 
after an initial one-year

od.bereafter every
K&jearS. 

*Vermont Ditors, MCLE -Twenty hours during 

Building Post including two hours of 
Pavilion Office tweyear period, 

Office legal ethics. 
Montpelier,VT -Reporting date: 15 
05602 July. 
802-828-328 1 

Pennsylvania Pennsylvania
CLE Board 
C/O 
Adminisaative 
officeof 
Pennsytvania 

-Active attorneysmust 
completea minimum of 
fivehours on ethics and 
professionalism each 
year. Upto~enhows 
may be carried f m a r d  

*Virginia of -Twelvehoursper year,
MCLE including two hours 

BaT -Reporringdate: 30 
of ethics. 

June 

Virginia State 

801 East Main 
courts 
5035 fitter Road
suite700 
Mechanicsburg, 
PA 17055 

P 

717-795-2119 

faminimum 

succeeding years. 

and applied against the 

either of the two loth Floor 
Richmond, VA 
23219 

Street (annuallicenserenewal). 

804-786-5973 
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suts al OffiClal 
*Washington 	 Executive 

Secretary 
Washington
State Board of 
CLE 
500 westin 
Building 
2001 6th Ave. 
Seattle,WA 
98121-2599 
206448-0433 

*West MCLE 
Virginia 	 Coordinator 

West Virginia 
State Bar 
State Capitol 
Charleston,WV 
25305 
304-348-2456 

/ 

Remiremen& 
-Fifteen hours per year. 
-Reportingdatc 31 ’ 

e
January m y  fa 
supplementals with late 
filing fee;$50 1styear; 
$150 2d year; 

d year, etc.). 

Room 405 
Madison,WI 
53703-3355 
608-266-9760 

-Twenty-fourhours 

every two years; -Fifteen hours per year. 

at least threehours ’ ’ -Reporting date: 30 

must be in legal ethics January. 

or office management. 

-Repohkg date: 30 82003-0109 

June. , 307-632-9061 


I	 . 
T 

Current Material of Intere 

1. TJACSA Materials Available Through Defense 
TechnicalInformation Center 

Each year, TJAGSA publishes deskbooks and materials to 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives many requests each year for these materials. Because 
the distribution of these materials is not within the School’s 
mission, TJAGSA does not have the resources to provide 
these publications. 

To provide another avenue of availability, some of this 
material is being made available through the Defense Tech­
nical Information Center (DTIC). An office may obtain this 
material in two ways. The first i s  to get it through a user 
library on the installation. Most technical and school libraries 
are DTIC “users.” If they are “school” libraries, they may be 
free users. The second way is for the office or organization to 
become a government user. Government agency users pay 
five dollars per hard copy for reportsof 1-100 pages and seven 
cents for each additional page over 100. or ninety-five cents 
per fiche copy. Overseas users may obtain one copy of a re­
port at no charge. The necessary information and forms to 
become registered as a user may be requested from: Defense 
Technical Information Center, Cameron Sration, Alexandria, 

VA 22314-6145, telephone (202) 274-7633, AUTOVON 284­
7633. 

Onceregistered,an officeor other organization may open a 
deposit account with the National Technical Information Serv­
ice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status 
i s  submitted. 

Users are provided biweekly and cumulative indices. These 
,indices are classified as a single confidential document and 
are mailed only to those DTIC users whose organizationshave 
faciliey clearances. ’This will not affect the ability of organ­
izations to become DTIC users, nor will it affect the ordering 
of TJAGSA publications through DTIC. All TJAGSA pub­
lications are unclassified and the relevant ordering infor­
mation, such as DTIC numbers and titles, will be published in 
The Army Lawyer. ’The following TJAGSA publications are 
available through DTIC. The nine character identifier begin­
ning with the letters AD ax numbers assigned by DTIC and 
must be used when ordering publications. 

P 

Contract ~ a w  

AD A239203 Government Contract Law Deskbook, vol. 
l/JA-505-1-91 (332 Pgs). 
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AD A239204 

P\ AD B144679 

,
I 

AD BO92128 

*AD A248421 

AD B147096 

AD B147389 

AD A228272 

*ADA246325 

AD A244874 

AD A244032 

AD A241652 

AD B156056 

AD A245381 

GovernmentContractLawDeskbook. vol. 
2/JA-505-2-91 (276 pgs). 

FiscalLaw Coke DeskbookLfA-506-90 
(270 m. 

Legal Assistance 

USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 PgS). 

Real Property G u i L k g a l  Assistance/ 
JA-261-92 (308 pgs). 

Legal Assistance Guide: Office Directory/ 
JA-267-90 (178 pgs). 

Legal Assistance Guide: NotSriaV 
JA-268-90 (134 pgs). 

&gal Assistance: Preventive Law Series/ 
JA-276-90 (200 ES). 

Soldiers' and Sailors' Civil Relief Act/ 
JA-260(92) (156 pgs). 

Legal Assistance Wills Guide/JA-262-91 
(474 Pgs). 

FamilyLaw GuideDA 263-91 (711 pgs). 

OfficeAdministration GuiddJA 271-91 
(222 Pgs). 

Legal Assistance: Living Wills Guide/ 
JA-273-91(171 P~s). 

Tax Information SeriesDA 269/92 (264 

pgs). 

AD A237433 	 AR 15-6 Investigations: Programmed 
Insauction/JA-281-91R (50 pgs). 

t 

Labor Law 

AD A239202 Lawof FederalEmploymentrJA-210.91 
(484 Pgs). 

AD A23685 1 	 The Law of FederalLabor-Management 
Relations/JA-211-91 (487 pgs). 

Developments, Doctrine & Literature 

AD B124193 Military Citation/JAGS-DD-88-1(37pgs.) 

Criminal Law 

AD B100212 	 Reserve Component Criminal Law PES/ 
lAGS-ADC-86-1(88 PgS). 

AD B 135506 	 CriminalLaw Deskbook Crimes & Defenses/ 
JAGS-ADC-89-1 (205 pg~). 

AD B 137070 	 CriminalLaw,Unauthorized Absence4 
JAGS-ADC-89-3 (87 PgS). 

AD B140529 	 Criminal Law, Nonjudicial Punishmentl 
JAGS-ADC-894 (43 PgS). 

AD A236860 	 Senior Office& kgal  OrientatioMA 320­
91 (254 pgs). 

AD B 140543L 	Trial Counsel & Defense Counsel Handbook/ 
JA 310-91 (448 pgs). 

Guard & Reserve Affairs 

AD B 136361 Reserve ComponentJAGC Personnel Policies 
HandbookOAGS-GRA-89-1(188
pgs). 

The following CID publication also i s  available through
Administrative and 

ADA199644 Thestaff S DTIC: 

. USACIDC Pam. 195-8, Criminal 
Investigations. Violation of the U.S.C. inAD A240047 Defensive Federal Economic Crime Investigations (250 pgs).

(838 pgs). 

6". AD A236663 Reports of Survey and Line of Duty 'Ilrose ordering publications are reminded that they are for 
Determinations/JA 231-91 (91 pgs). government use only. 

AD A239554 	 Government Information Practices/ 'Indicates new publication or revised edition. 

JA-235(91) (324 pgs). 
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2. 	 Regulations & Pamphlets 
' \'" 

a. Obtaining Manualsfor Co s-Martial,D A  Pam, Army 
Regulatwns,Field Manuals, and Training Circulars. 

(1) The U.S. Army Publications Distribution Center at 
Baltimore stocks and distributes DA publications and blank 
forms that have Army-wide use. Its address is: 

Commander 

U.S.Army Publications Distribution Center 

2800 Eastern Blvd. 

Baltimore, MD 21220-2896 


(2) Units must have publications accounts to use any 
part of the publications distribution system. The following 
extract from AR 25-30 i s  provided to assist Active. Reserve, 

I 

' 

' 

12-R and supporting DA 1Zsenes forms 
through their StaBadjuhts gekral to the 
Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore, MD 2 I' 

(3) USAR units tha 
and above and staff sections from division 
level and above. To establish an account 
theseunitswill submit a DA Fonn 12-R and 
suppodng DA 12-series forms through their 
supporting installation and CONUSA to the 
Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore,MD 212W2.896. 

(4) ROTC elements. To establish an ac-
count,ROTCregionswill submit a DA Form 
12-R and supporting DA 12-series forms 

, 

through their supporting installation and 
TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Easteqt Boulevard, Balti-
more,MD 21220-2896. Senior and junior 
ROTC units will submit a PA Form 12-R 
and supporting DA laseries forms through 
their supporting installation, regional 
headquarters, and TRADOC DCSIM to the 
Baltimore USVDC, 2800 Eastern Boule-
vard, Baltimore,MD 21224b2896. 

Units not described in [the paragrap 
above also may be authorized accounts. To -establish accounts, these units must send . 
theirrequests through their DCSIM or DOIM, 
as appropriate, to Commander, USAPPC.. 
A"N: ASQZNV,Alexandria, VA 22331­
0302. 

Specific instructions for establishing ini- . 
tial distribution requirements appear in DA 

and National Guard units. 

The units below are authorized publica­
tions accounts with the USAPDC. 

( I )Active Army. 

(a) Units organized under a PAC. A 
PAC that supports battalion-size units will 
request a consolidated publications account 
for the enure baualion except when subrdi­
nate units in the battalion are geographically 
remote. To establish an account, the PAC 
will forward a DA Form 12-R (Request for 
Establishment of a Publications Account) 
and supporting DA 12-series forms through 
their DCSIM or DOIM, as appropriate, to 
the Baltimore USAPDC. 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts estab­
lished for the battalion it supports. (Instruc­
tions for the use of DA 1Zsenes forms and 
a reproducible copy of the forms appear in 
DA Pam 25-33.) 

(b) Units not organized under a PAC. 
Units that are detachment size and above 
may have a publications account. To estab­
lish an account, these units will submit a 
DA Form 12-R and supporting DA 12-series 
forms through their DCSIM or DOIM, as 
appropriate, to the Baltimore USAPDC. 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

(e)  Staffsections of FOAs, MACOMs. 
installations, and combat divisions. These 
staff sections may establish a single account 
for each major staff element. To establish 
an account, these units will follow the pm­
cdure in (b)above. 

(2)  ARNG units that are company size to 
State adjutants general. To establish an 
account, these units will submit a DA Form 

If your unit does not 
the Baltimore USAPDC at 

(301) 671-4335. I 8 , 
5 

. 
, I . 

(3) Units that have established initial distribution quire­
ments will receive copiesof new, revised, and changed publi­
cations as soon as they are printed. 

(4) Units that require publications that are not on their 
initial distribution list can requisition publications using DA 
Form 4569. All b A  Form 4 u e s ~will be sent to the 
Baltimore USAPDC, 2800 vard, Baltimore, MD 
21220-2896. This office m at (301) 6714335. 

Technical Lnformation Service (NTIS), 5285 PortRoyal Road, 
Springfield, Vkginia 22161. at (703) ,->

4874684. 
- . 

(6) Navy, Air Force, and Marine JAGScan request up to 
ten copies of DA F'ams by writing to U.S.Army Publications 
Distribution Center, A T I N  DAIM-APC-BD, 2800 Eastern 
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Boulevard, Baltimore, MD 21220-2896. Telephone (301) 
671-4335. 

b. Listed below are new publications and changes to exist­
ing publications. 

Number Title mt2 
AR 15-6 	 Boards, Commissions, and 15 Apr 92 

Committees,Interim 
Change IO1 

AR 600-13 	 Army Policy for the 27 Mar 92 
Assignment of Femde 
Soldiers 

AR 621-108 	 Military Personnel 3 Mar92 
Requirementsfor Civilian 
Education 

AR 690400 	 Civilian Personnel 3 Apr 92 
Employee Performance and 
Utilization,Interim 
Change IO4 

AR 690-950 Career Management, 31 Mar92 
Interim Change IO2 

DA Pam.55-22 Civilian Travel and Jan 92 
Transportation 

JFrR Joint Federal Travel 1 May92 
Regulation,Uniformed 
Services,C65 

UPDATE 6 Personnel Evaluations 31 Mar92 

3. LAAWS Bulletin Board Service 

a. Numerous publications produced by The Judge 
Advocate General’s School VJAGSA) are available through 
the LAAWS Bulletin Board System (LAAWS BBS). Users 
can sign on the LAAWS BBS by dialing commercial (703) 
693-4143, M DSN 223-4143, with the following telecom­
municationsconfiguration: 2400 baud; parity-none; 8 bits; 1 
stop bit; full duplex: Xon/Xoff supported; VTlOO or ANSI 
terminal emulation. Once loggedon, the system will greet the 
user with an opening menu. Members need only answer the 
prompts to call up and download desired publications. The 
system will ask new users to answer several questions. It then 
will instruct them that they can use the LAAWS BBS after 
they receive membership wnfmation, which takes approxi­
mately twenty-four hours. The Army Lawyer will publish 
informationon new publications and materials as they become 
available through the L M W S  BBS. 

b. Instructions for Downloading Files From the LAAWS 
Bulleh Board Service. 

(1) Log on the LAAWS BBS using ENABLE 2.15 and the 
communicationsparameters described above. 

(2) If you never have downloaded files before, you will 
need the file decompression utility program that the LAAWS 
BBS uses to facilitate rapid transfer over the phone lines. 
Thisprogram is known as the P K U ”  utility. To download 
it onto your hard drive, take the Following actions after 
logging on: 

(a) When the system asks, “Main Board Command?” 
Join a conferenceby entering li]. 

(b) From the Conference Menu, select the Automation 
Conference by entering [121. 

(c) Once you have joined the Automation Conference, 
enter [d] to Qownload a file. 

(d) When prompted to select a file name, enter [PkzllO.exe]. 
’Ihis i s  the PKUNZIP utility file. 

(e) If prompted to select a communications protocol, 
enter [XI for &modem (ENABLE) protocol. 

‘ (f) m e  system will respond by giving you data such as 
download rime and file size. You hen should press the F10 
key, which will give you a top-line menu. From this menu, 
select [fl for Eiles,followed by [r] for Beceive, followed by 
[x] for &modem protocol. 

(g) The menu will then’ask for a file name. Enter 
[c:\pkzl IO.exe]. 

(h) ”he LAAWS BBS and your computer will take over 
from here, Downloading the file takes about twenty minutes. 
Your computer will beep when the file transfer is complete. 
Your hard drive now will have the compressed version of the 
decompression program needed to explode files with the 
“.ZIP” extension. 

(i) When the file transfer i s  complete, enter [a] to Aban­
don the conference. Then enter for Good-bye to log-off 
the LAAWS BBS. 

(i) To use the decompression program, you will have to 
decompress, or “explode,“ the program itself. To accomplish 
this, boot-up into DOS and enter [pkzl101 at the C:b prompt. 
The PKUNZIP utility then will execute, converting its files to 
usable format. When it has completed this process, your hard 
drive will have the usable, exploded version of the PKUNZIP 
utility program, as well as all of the compression and 
decompression utilities used by the LAAWS BBS. 

(3) To download a file after logging on to the LAAWS 
BBS. take the following steps: 

(a) When asked to select a “Main Board Command?” 
enter [d] to mwnload a file. 

JULY 1992 THE ARMY LAWYER DA PAM 27-50-236 59 



(b) Enter the name of the file you want to dowhload 
from subpmgraph c below. 

’ (c) If prompted to selecta communicationsprotocol, enter 
[XIfor &modem (ENABLE)protocol. I 

(d) After the LAAWS BBS responds with the time and 
size data, type F10. From the top-line menu,-select [fl for 
Eiles, followed by [rl for Receive, followed by [XI for X­
modem pr~tocol. 

(e) When asked to enter a file name, enter [c:\rwrxx.yyyl 
where xxxxx.yyy is the name of the file you wish to down­
load. 

(f) The computers take over from here. When you hear 
a beep, file transfer is complete and the file you downloaded 
wil l  have been saved on your hard drive: 

(g) After the file transfer is complete, log-off of the 
LAAWS BBS by entering [g] to say Good-bye. 

I 

(4) To use a downloadedfie, fake the following steps: , 

(a) If the file was not compressed, you can use it on 
ENABLE without prior conversion. Select the file as you 
would any ENABLE word processing file. ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. From this menu, select “ASCII.” After 
the document appears, you can process it like any other 
ENABLE file. 

(b) If the file was compressed (having the “.Zl@’ 
extension) you will have to explode" it before entering the 
ENABLE program. From the DOS operating system C:b 
prompt, enter [pkunzip(space)xxxxx.zip] (where “xxxxx.zip” 
signifies the name of the,file you downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the 
Compressed file and make a new file with the same name, but 
with a new “.Doc”extension. Now enter ENABLE and call 
up the exploded file “XXXXX.DOC”, by follpwing 
instructionsin paragraph (4)(a), above. 

c. TJAGSA Publications Available Through ws 
BBS. 

The following ted list )f TJAGSA publi 
available for downloading from the LAAWS BBS., (Note that 

‘uploaded“i s  the month and year the 
n the BBS-the publjcatioo datejs 

available within each publication.) 

PLLwME LOADED * JIESCRIF’TION 

121CAC.ZIP June 1990 The April 1990Conhct 
Law Deskbook from the 

< 121stContract I 

‘ Attorneys’ Cmirse -

January 1990ContractLaw Year 
1991 	 in Review in ASCII 

format. It originally 
was provided at the 
1991Government 
ContractLaw Symposium 
at TJAGSA. 

1991-Y IR.ZIP 	 J W W ,  TJAGSA Contract Law 
1992 1991 Year in Review 

505-1ZIP February TJAGSA ContractLaw 
1992 Deskbook, vol. 1, May

1991 

505-2.ZIP February TJAGSA ContractLaw 
1992 Deskbook, vol. 2, May 

1991 

506.ZIP November TJAGSA Fiscal Law 
1991 Deskbook,November 

1991 

ALAWZIP June 1990 	 The Army Lawyer and 
Militaty Law Review 
Daedbase (ENABLE 2.15). 

i 	 Updated through 1989 
The Army Lawyer Index. 
It hcludesa menu 
system and an 
=P-m 

I 2ARLAWMEM.WPF. 

CCLRZIP Conrract Claims, 
1990 Litigation,& Remedies 

I 

FISCALBK.ZIP 	 November The November 1990 
1990 Fiscal Law Deskbook 

March 1992 	 DefensiveFederal L 

Litigation,vol. 1 
u 

DefensiveFederal 
, I Litigation,vol. 2 

March 1992 	 Law of Federal 
Employment 

w of Federal Labor­
1 ManagementRelatioris 

March 1992 Reports of Surveyand 
Line of Duty I 

A Determinations­
hgrammed Text ‘ 

JA235.ZIP x I March 1992 	 Government Infohation 
Practices . b . 

P 

-. 

,­
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*UPLOADED -

May 1990 

May 1990 

March 1992 

i May 1990 

JA26lZIP March 1992 
‘ 4  ’ I  

JA262ZIP March 1992 

JA263AZIP May 1990 

JA265AZP May 1990 

JA265BZIP May 1990 

F‘ 
JA265CZIP May 1990 

JA267ZIP March 1992 

JA268ZIP March 1992 

JA269ZIP March 1992 

JA271ZIP March 1992 

JA272ZIP March 1992 

JM73ZIP March 1992 

JA274ZIP March 1992 

,/””. 

JA275ZIP March 1992 

Claims-F’rogrammed 
Text, vol. 1 

Claims-Programmed 
Text, vol. 2 

Federal TortClaims Act 

Soldiers’ and Sailors’ 
Civil Relief Act 
Pamphlet 

Legal AssistanceReal 
PrapertyGuide 
’ I 


Legal Assistance Wills 
Guide 

Legal Assistance Family 
Law 

Legal Assistance 
Consumer Law Guide 
(1A) 

Legal Assistance 
Consumer Law Guide 
(243) 

Legal Assistance 
Consumer Law Guide 
(3/3) 

Legal Assistance Office 
Directory 

Legal Assistance 
NotarialGuide 

Federal Tax Information 
Series 

Legal Assistance Office 
Administration Guide 

Legal Assistance 
Deployment Guide 

Legal Assistance Living 
Wills Guide 

Uniformed Services 
Former Spouses’ 
Protection Actdutl ine 
and References 

Model Tax Assistance 
Program 

March:1992 

Match 1992 

JA29OZIP March 1992 

JA296AZIP May1990 

JA296BZP May1990 

JA296CZIP May 1990 

JA296F.ARC April 1990 

JA301ZIP 	 October 
1991 

JA3lOZlp 	 October 
1991 

JA320ZIP 	 October 
1991 

JA330ZIP 	 October 
1991 

JA337ZlP 	 October 
1991 

YIR89.m 	 January
1990 

DEscRmTIoN 

Preventive Law Series 

, SeniorOfficers’ Legal 
Orientation 

SJA Office Manager’s 
Handbook 

Administrativeand Civil 
Law Handbook (1/6) 

Administrativeand Civil 
Law Handbook (2/6) 

Administrativeand Civil 
Law handbook (3/6) 

Administrativeand Civil 
Law Handbook (4/6) 

Administrativeand Civil 
Law Handbook (6/6) 

U ~ ~ t h ~ r i z e dAbsence-
Programmed Insmction, 
TJAGSA Criminal Law 
Division 

Trial Counsel and 
Defense Counsel 
Handbook,TJAGSA 
Criminal Law Division 

Senior Officers’ Legal 
Orientation Criminal 
Law Text 

Nonjudicial Punishment 
--Programmed 
Instruction, TJAGSA 
Criminal Law Division 

Crimes and Defenses 
k ~ ( D O w N L 0 A D  
ON HARD DRNE 
ONLY,) 

ContractLaw Year in 
Review- 1989 

Reserve and National Guard organizations without organic 
computer telecommunications capabilities, and individua 
mobilization augmentees (IMAs) having bona fide militar! 
needs for these publications, may request computer diskette 
containing the publications listed above fiom the apppriat 
proponent academic division (Administrative and Civil Lav 
Criminal Law; Contract Law; International Law; or Doctrinc 
Developments, and Litemture) at The Judge Advocate General 
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School, Charlotte&lle, Virginia 22903-1781. Requestsmust 
be accompanied by one 51/4-inch or 31/z -inch blank, for­
matted diskette for each file. In addition, a request from an 
IMAmust contain a statementthat verifies that the IMAneeds 
the requested publications for purposes related to the military 
practice of law. Questionsor suggestionsconcerningthe avail­
ability of TJAGSA publications on the LAAWS BBS should 
be sent to The Judge Advocate General’s School. Literature 
and PublicationsOffice. A T ”  JAGS-DDL,Charlottesville,
VA 22903-1781. ( 7  

I ” 

A. TJAGSA Information Management Items. 

a: Each member of the staff and faculty at The Judge 
Advocate General’s School (TJAGSA) has access to the 
Defense,Data Network @DN) for electronic mail (e-mail). 
To pass information to someone at TJAGSA, or to obtain an 
e-mail address for someone at TlAGSk a DDN user should 
send an e-mail message to: 

The TJAOSA Automation Management Officer also i s  
compiling a list of JAG Corps email addresses. If you have 
an account accessibIethrough e i k r  DDN or PROR (TRAlXX 
system) please send a message containing your e-mail address 
to the postmaster address for DDN, or to “crankcOee)” for 
PROFS. 

b. Personneldesiringto reach someoneatTJAGSA via auto­
von should dial 274-7115 to get the TJAGSA receptionist; 
then ask for the extension of the officeyou wish to reach. 

c. Personnel having access to Fl3dmcan reach TJAGSA 
by dialing 924-6300 for the receptionist or 924-6- plus the 
three-digitextension you want to reach. 

The Judge Advgcate General’s School also has a toll­
free telephone number. To call TJAGSA, dial 1-800-552­
3978. L 

. .  . ,  
. : i . 

. .  
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