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TORRUELLA, Circuit Judge. The appellant, a |abor

organi zation, challenges the district court's entry of sumrary j udgnment
i n favor of the Equal Enpl oynment Qpportunity Comm ssion ("EEOC') on a
cl ai mof religious discrimnation. Because we concl ude that the record
evi dence reveal s a di sputed i ssue of fact with respect to an el enent of
the EECC' s prima facie case, we reverse.
| . BACKGROUND

| n accordance wi t h ordi nary summary j udgnment protocol, we
recite only the undi sputed facts, unless otherw se noted.
A. Events leading to the claimof discrimnation

David Cruz-Carrillo ("Cruz") is a nenber of the Sevent h- Day
Adventi st Church who cl ains that the tenets of his religion prohibit
hi mfromj oi ni ng a | abor organi zati on. Cruz was hired by the Aut ori dad
de Acueductos y Al cantarill ados of the Commonweal th of Puerto Ri co
("AAA") as a tenporary enployee in 1986. When he applied for
enpl oyment wi t h AAA, he never di sclosed that his religious beliefs
forbid himfrombecom ng a nenber of al abor organi zati on. However,
hi s application for enploynment at AAA reveal s that Cruz attended
Sevent h- Day Adventi st schools and graduated from a Sevent h- Day
Adventi st coll ege.

Def endant Uni 6n | ndependi ent e de | a Aut ori dad de Acueduct os
y Alcantarillados ("U A" or "Union") is alabor organi zation createdin

accordance with the Puerto R co Labor Relations Act, 29 L. P.R A. 8§ 61-
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76. Ul A represents several categories of enployees, including
oper at i ons and nai nt enance wor kers of AAA.1 U A nai ntai ned a Col | ective
Bar gai ni ng Agreenent (CBA) with AAAthat contains a union security
cl ause, pursuant to which all pernmanent enpl oyees of t he appropriate
bar gai ni ng unit nust bel ong to the Union.

On Decenber 5, 1988, CGruz becane a per manent enpl oyee of AAA
He was gi ven witten notification of the conditions under which he
woul d be enpl oyed, including his obligationtojoin U Aand pay union
dues. Accordingto U A, Cruz did not state his objection to union
menbership outright at that tinme. |Instead, he objected only to
speci fic union practices, each of which UAcontendsit waswillingto
accommodat e. For exanpl e, CGruz objected at vari ous points to attendi ng
Sat ur day uni on nmeetings, j oi ni ng uni on denonstrations or strikes,
taki ng the Union's | oyalty oath, and payi ng uni on dues. Through a
seri es of correspondence, neetings, and adm ni strative procedures, UA
expresseditswllingness toexenpt Cruz fromSaturday neeti ngs and
public strikes or picketing, to paraphrase its |oyalty oath to an
affirmation, andto transfer his dues to a nonprofit organi zati on (but
retainthe share used to pay his fringe benefits). Only after Cruz
rej ected these proposal s, contends U A did he assert his objectionto

uni on nenbershipinany form GCuz disputes this versionof events and

1 Since the U Arepresents governnent enpl oyees, its dealings with AAA
ar e not governed by t he Nati onal Labor Rel ati ons Act, 29 U. S. C. 8§ 151-
169.
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mai nt ai ns t hat hi s oppositionto union nenbership was st eadf ast and
unqual i fied.

On March 27, 1991, the Board of Directors of U Ainitiated
di sci plinary proceedi ngs agai nst Cruz for his refusal to becone a UA
menber. At the end of these proceedings, U A requested that AAA
suspend Cruz fromenpl oynent i n accordance with the uni on security
clause. Cruz appealed the resolution to the Executive Central
Comm ttee of U A, whichaffirnmedthe proposed di sciplinary neasures.
Cruz avers that throughout the course of these proceedi ngs he was
decl ared "persona non grata" by the U A

In July 1992, Cruz filed a grievance with the Gievance
Conmittee of the AAAto protest the Union's decisionrequiringhimto
joinin order to keep his job. The grievance was deni ed and, on
Oct ober 11, 1993, AAAdischarged Cruz for failingto conmply with the
uni on menbership requirenent.? Shortly thereafter, Cruz filed a
di scrim nation conplaint with the EEOCC.

B. Proceedi ngs bel ow

2 U A has not argued that Cruz's resort to the enpl oyee gri evance
procedure precludes the instant lawsuit. Cf. Wight v. Universal
Maritinme Serv. Corp., 525 U. S. 70 (1999) (holding that general
arbitration clauseinacollective bargai ni ng agreenment di d not require
enpl oyee to use arbitration procedure for all eged viol ati on of federal
antidiscrimnation |aw); EECC v. Waffl| e House, I nc., No. 99-1823, 2002
W 46763, at *7-9 (U. S. Jan. 15, 2002) (holding that enployee's
arbitration agreenent does not prevent EEOC frominitiating suit
agai nst the enployer and seeking victimspecific relief).
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The EECCfil ed a conpl ai nt on Decenber 27, 1996, all eging
that U Ahad violated Title VIl of the Civil Rights Act of 1964, 42
U S.C. 88 2000e-2000e-17, by failing to provide reasonable
accommodation to Cruz's religious beliefs and by causing AAA to
term nate Cruz's enpl oynent. The conpl ai nt sought bot h nonetary and
injunctive relief fromU A The conplaint also naned AAA as a
def endant under Federal Rule of Civil Procedure 19 to ensure that
conpleterelief, including Cruz's reinstatenent, was avail able. AAA
then filed across-clai magai nst U A, seeking rei nbursenment fromUl A
for any costs or damages AAA m ght be ordered to pay pursuant tothe
court's resolution of the Title VII clains.?3

The EECC noved for sunmmary judgnent as toliability, arguing
t hat t he undi sput ed evi dence establ i shed that, after Guz i nforned t he
U A of his religiously based opposition to union nmenbership, U A

secur ed hi s di scharge fromenpl oynent under the uni on security cl ause,

3 The col | ecti ve bargai ni ng agreenent bet ween U A and AAA cont ai ned a

provi si on mandating that UAw Il i ndemmify AAAfor any liabilitythe
enpl oyer may i ncur due to t he enforcenent of the uni on security cl ause.

Thi s appeal does not require us to pass on the sticky question of

whet her such agreenents are enforceabl e as a matter of public policy.

Conpare Stanford Bd. of Ed. v. Stanford Ed. Ass'n, 697 F. 2d 70, 72-75
(2d Cir. 1982) (holding that i ndemmificationclausesincollective
bar gai ni ng agreenents whi ch purport torelieve public enployers from
liability for violations of federal constitutional andcivil rights are
voi d as agai nst public policy), and Weaver v. Univ. of G ncinnati, 970
F. 2d 1523, 1536-38 (6th G r. 1992) (sane), w th Hohe v. Casey, 956 F. 2d
399, 411-12 (3d Cir. 1992) (uphol di ng i ndemmi ty agreenent providi ng
t hat uni on woul d hol d publ i c enpl oyer harn ess on any and al | cl ai s,

suits, orders, or judgnents agai nst enpl oyer as a result of action
taken with respect to union security clause).
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and fail ed to present evidence denonstrating that acconmodati ng Cruz's
religious beliefs would cause Ul A undue hardshi p. Ul A opposed t he
EECC s notion on the ground t hat there renmai ned di sputed i ssues of fact
withregardtothe primafaciecase of discrimnation. UAalsofiled
its own notion for sunmary judgnent.“4 On Decenber 14, 1998, the
district court granted the EEOCC s notion for partial summary judgnent

and denied U A's notion. See EEOCC v. Uni 6n | ndependi ente de | a

Aut ori dad de Acueductos y Al cantarillados, 30 F. Supp. 2d 217 (D.P. R

1998) .

On Septenber 26, 2000, the district court ruled on the
remai ni ng i ssue of damages, awarding the plaintiff $133,136.42 "in
conpounded prejudgnment interest and backpay." The court entered
j udgnment on Cct ober 10, 2000, ordering that "the case be di sm ssed. "
On t he sane day, the EECCfil ed a noti on under Federal Rul e of Civil
Procedure 59 to vacate the judgnent and to enter judgnment "for
injunctiverelief inadditiontothe back pay previously awarded.” On
Cct ober 24, while the EEOC s notionwas still pending, UAfiledits
noti ce of appeal fromthe Oct ober 10 judgnent. On Novenber 14, 2000,

the district court entered an order agreeing with the EEOC t hat

4 U Aarguedthat it was entitledto sunmary judgnment on t he grounds
that it had i ndi sputably made a reasonabl e accomodati on f or each of
Cruz's objections to certain nmenbershiprequirenents, that Cruz's
pr oposed accommodat i on of an exenpti on frommenber shi p was unr easonabl e
and an undue burden, and that the reli gi ous acconmobdati on provi si ons of
Title VIl violate the First Anendnent' s Establishnent d ause. U A has
al so pressed these argunents in this appeal.
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injunctive relief should be added to the damages award previ ously
ordered. The court entered an "Anmended Judgnent Nunc pro Tunc, "
ordering Cruz's reinstatenent in his former or equival ent position and
an injunction forbidding UA fromdiscrimnating on the basis of
religionor retaliating agai nst any enpl oyee for filing a charge onthe
basis of religion. U Adidnot file a separate notice of appeal

following the entry of the amended judgment.



I'1. ANALYSI S

A. Jurisdictional issues

The EEOC attenpts to short-circuit U A s appeal fromthe
out set by pressing two challenges to our jurisdiction. Though we find
nei t her chal | enge persuasi ve, we briefly address t hese t hreshol d i ssues
before noving to the nerits of the appeal.

The EECCfirst draws our attentiontotimng of UA s notice
of appeal. U Afiledits notice after the EEOCCfiled its Rule 59
noti on, but beforethe district court acteduponit. Stating"it is
not clear” that we have jurisdiction over this appeal under these
ci rcunstances, the EEOC seens to intimate that U A's notice was
nul l'ified by the EEOCC s subsequent filing of a Rule 59 notion. This
argument i s sinply anachronistic, i nvoking arule foll owed under the
pre-1993 versi on of the Federal Rul es of Appel | ate Procedure. See Fed.
R. App. P. 4(a)(4) (1988) (superseded) ("A notice of appeal filed

before the disposition of [a notion under Rule 59] shall have no

effect"); Osterneck v. Ernst & Whitney, 489 U. S. 169, 177 (1989)
(hol di ng that noti ce of appeal fil ed during pendency of Rul e 59 noti on
was i neffectiveto confer appellatejurisdiction). Under the version
of Rule 4 currently in effect,

[I]f aparty files anotice of appeal after the

court announces or enters a judgnent -- but

before it di sposes of [a notion under Rul e 59] --

t he noti ce becones effective to appeal ajudgnent
or order, in whole or in part, when the order
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di sposi ng of the | ast such remai ning notionis
ent er ed.

Fed. R App. P. 4(a)(4)(B)(i) (1998). The newer rule elimnates the
prior rule's procedural "trap for an unsuspectinglitigant whofiles a
noti ce of appeal before a posttrial notionor while aposttrial notion
is pending." Fed. R App. P. 4, Advisory Conm ttee Notes (1993).
Ul A" s notice of appeal therefore properly invokes our jurisdiction,
notw t hstandi ng the EEOC s | ater notion under Rule 59.

The EEOC al so suggests that we | ack appel | ate jurisdiction
because the district court's Cctober 10, 2000, judgnent designatedin
U A s notice of appeal does not reflect thefindingof liabilityinthe
district court's Septenber 26, 2000, opi ni on and order. This argunent
iswthout nerit. W have "uniformly heldthat anotice of appeal that
desi gnates the final judgnent enconpasses not only that judgnent, but
alsoall earlier interlocutory orders that nerge inthe judgnent."5 See

John's Insulation, Inc. v. L. Addi son & Assocs., 156 F. 3d 101, 105 ( 1st

Cir. 1998). The October 10 order was acconpani ed by a docket entry

ordering the case closed; this entry of judgnent clearly di sposed of

> W do not, however, have jurisdictiontoentertainany challengesto
the district court'snodificationof the judgnment inresponsetothe
EEQC s Rul e 59 notion. See Fed. R App. P. 4(a)(4)(B)(ii) (requiring
party to anend noti ce of appeal in order to chall enge orders di sposi ng
of notions under Rul e 59). No such chal | enge appears to be asserted by
Ul A
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theentirecase.® Seegenerally Catlin v. United States, 324 U. S. 229,

233 (1945) (stating that an appeal abl e fi nal deci sion generally is one
which "ends thelitigationonthe nerits and | eaves nothing for the
court to do but execute the judgnent”). U A s appeal fromthe district
court's ruling of October 10, 2000, therefore supports revi ewof the
earlier orders.

B. Title VII

Havi ng di spensed with the EECC s juri sdi ctional argunents,
we nowturnto U A s argunent that the district court erredingranting
sunmary judgnent in favor of the EEOCon the issue of liability under
Title VII.

Sunmary judgnent is appropriate when "the pleadings,
depositions, answers to interrogatories, and adni ssions on file,
together withthe affidavits, if any, showthat thereis no genuine
issue astoany material fact and that the noving partyisentitledto

j udgnent as a matter of | aw. " Barbour v. Dynam cs Research Corp., 63

F.3d 32, 36 (1st Cir. 1995) (quoting Fed. R Civ. P. 56(c)). The
record evi dence nust be construed "inthe light nost favorableto, and
drawi ng al | reasonabl e i nferences in favor of, the nonnovi ng party."

Felicianodela Guz v. El Conqui stador Resort & Country d ub, 218 F. 3d

¢ BEvidently, this was al sothe EECC s understanding, sinceit filedits
Rul e 59 notioninresponsetothe court's Cctober 10, 2000, order. See
Fed. R Civ. P. 59(e) (providing for notions to alter or anend a
j udgnment) .
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1, 5(1st Gir. 2000). Were, asis the case here, the party noving for
sunmary judgnment bears the burden of proof on an i ssue, he cannot
prevail "unless the evidence that he provides on that issue is

conclusive." Torres-Vargas v. Santiago-Qumm ngs, 149 F. 3d 29, 35 (1st

Cir. 1998) (enphasis added); see al so Cal derone v. United States, 799

F.2d 254, 258 (6th Cir. 1986) (explaining that if a summary judgnent
novant has t he burden of proof, "his showi ng nmust be sufficient for the
court to hold that noreasonabletrier of fact could find other than
for the noving party") (citation and enphasis om tted); Font enot v.
Upj ohn Co., 780 F. 2d 1190, 1194 (5th Gr. 1986) ("[I]f the novant bears
t he burden of proof on anissue, either because heis theplaintiff or
as a defendant he is asserting an affirmative defense, he nust
est abli sh beyond peradventureall of the essential el ements of the
clai mor defense to warrant judgnent in his favor.") (enphasis in
original). W reviewthedistrict court's rulingon sunmary judgnent

de novo. Straughn v. Delta Air Lines, Inc., 250F.3d 23, 33 (1st Grr.

2001) .

Title VII forbids alabor organi zati on "to exclude or to
expel fromits nmenbership, or otherwi seto discrim nate agai nst, any
i ndi vi dual because of his. . . religion. . . ." 42 U S.C. § 2000e-
2(c)(1l). The statute definestheterm”"religion"” toinclude: "all
aspects of religi ous observance and practice, as well as belief, unless

an enpl oyer denonstrates that heis unabl e to reasonably accommodate to
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an enpl oyee's or prospective enpl oyee's religious observance or

practice wi thout undue hardship on the conduct of the enployer's

busi ness." 1d. 8 2000e(j).” Thus, ingeneral terns, Title VIl requires

enpl oyers and | abor organi zati ons t o accomodat e, wi thinreasonabl e

limts, the bona fide religious beliefs and practices of enployees.
In order to establish a prima facie case of religious

di scrim nati on based on afailuretoaccommobdate, the plaintiff nust

show that "(1) a bona fide religious practice conflicts with an

enpl oynment requi renment, (2) he or she brought the practice to the

[ Union's] attention, and (3) the religious practice was the basis for

t he adver se enpl oynent decision.” EEQCv. United Parcel Serv., 94 F. 3d

314, 317 (7th Gir. 1996); see al so Seaworth v. Pearson, 203 F. 3d 1056,

1057 (8th Gr.) (per curian), cert. denied, 531 U.S. 895 (2000). Once

the plaintiff has established this prinafacie case, the burden shifts
tothe unionto showthat it nade a reasonabl e accommodati on of the
religious practice or showt hat any accommodati on woul d resul t i n undue

hardshi p. Seaworth, 203 F. 3d at 1057; Tiano v. Dillard Dep't Stores,

Inc., 139 F.3d 679, 682 (9th Cir. 1998).

" Read literally, Title VII addresses only the obligation of an
"enpl oyer” to accommpbdate an enployee's religious beliefs and
observances. However, courts have uniformy inmposed upon | abor
organi zati ons t he same duty to provi de reasonabl e accommodat i ons. See,
e.g., Lutcher v. Misicians Local 47, 633 F. 2d 880, 884 (9th Cir. 1981).
We follow the sane approach here.
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U A argues that the district court erroneously granted
sunmary j udgnment where there remai ned di sputed i ssues of fact with
respect to the question of whether Cruz's objection to union nenbership
was t he product of a "bonafidereligious belief," an el enent of the
cl ai mfor which the EECC bears t he burden of proof. I n support of this
argunment U Apoints torecord evidence tending to showthat Cruz has,
on nore than a fewoccasi ons, taken actions that are at odds with his
pr of essed faith.

The requi renment that the enpl oyee have a "bona fide reli gi ous
belief" is an essenti al el ement of areligious accompdation claim
Title VII does not mandate an enpl oyer or | abor organization to
acconmodat e what anounts to a "purely personal preference.” Metter v.

Farm and Indus., Inc., 120 F. 3d 749, 751 (8th GCir. 1997). Inorder to

satisfythis elenent, the plaintiff nust denonstrate both that the
belief or practiceisreligiousandthat it is sincerely held. See

Rednond v. GAF Corp., 574 F. 2d 897, 901 n. 12 (7th Gr. 1978); cf. al so

Hager v. Sec. of Air Force, 938 F. 2d 1449, 1454 (1st G r. 1991) (noting
simlar test for determ ning whet her an applicant isentitledto an
exenption frommlitary service as a conscienti ous objector).
As noted above, Title VII's capacious definition of
"religion" includes "all aspects of religi ous observance and practi ce,
as well as belief . . . ." 42U S.C. § 2000e(j); seealso29C F.R §

1605.1 ("[Rleligious practices. . . include noral or ethical beliefs
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as to what is right and wong which are sincerely held with the
strength of traditional religious views."). Religious beliefs
protected by Title VIl need not be "acceptabl e, |ogical, consistent, or

conprehensible to others . . . ." Thomas v. Review Bd. of |nd.

Enpl oynent Sec. Div., 450 U. S. 707, 714 (1981). The statute thus

|l eaves littleroomfor aparty tochallengethe religious nature of an
enpl oyee' s professed beliefs. Plus, inthis case, the religious
foundati on of the Sevent h-Day Adventi st faith's oppositionto union
menber shi p has | ong been recogni zed i n t he opi ni ons of this court and

t hose of our sister circuits. See Linscott v. Mllers Falls Co., 440

F.2d 14, 15-16 (1st Gr. 1971); see also McDaniel v. Essex Int'l, Inc.,

696 F. 2d 34, 37 (6th Cir. 1982); Tooley v. Martin-Marietta Corp., 648

F.2d 1239, 1241 (9th Cir. 1981); Nottelson v. Smith Steel Wrkers

D.A. L.U. 19806, 643 F. 2d 445, 448 (7th Cir. 1981). The religious

nature of Cruz's professed belief therefore cannot seriously be
di sputed, nor has U A nmounted such a chall enge.

Yet, "[wlhile the "truth' of a belief is not open to
gquestion, there remains the significant question of whether it is

"truly held."" United States v. Seeger, 380 U. S. 163, 185 (1965). The

el ement of sincerity is fundanental, since "if thereligious beliefs
t hat apparently pronpted a request are not sincerely held, there has
been no showi ng of areligious observance or practice that conflicts

wi th an enpl oynent requirenent." EEOQCv. |lonaof Hungary, Inc., 108
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F. 3d 1569, 1575 (7th Cir. 1997). The finding onthis issue generally
wi Il depend on the factfinder's assessnent of the enployee's

credibility. Seeid.; Nottelson, 643 F.2d at 454. Credibility issues

such as the sincerity of an enployee's religious belief are
qui ntessential fact questions. As such, they ordinarily shoul d be
reserved "for the factfinder at trial, not for the court at summry

judgrment." Simas v. First Gtizens' Fed. Credit Union, 170 F. 3d 37, 49

(1st Cir. 1999); see also 10ACharles Alan Wight, Arthur R Mller &

Mary Kay Kane, Federal Practice and Procedure § 2726, at 446 (3d ed.

1998) ("Clearly, if the credibility of the novant's witnesses is
chal | enged by the opposing party and specific bases for possible
i npeachnment are shown, summary j udgnent shoul d be deni ed and t he case
allowed to proceed to trial") (footnote onmtted).

In this case, U A has by no neans conceded that Cruz's
opposition to uni on nenbershi p was t he product of a sincerely held
belief. Instead, it has adduced specific undi sputed evi dence of
conduct on Cruz's part that iscontrary tothe tenets of his professed
religious belief. For exanple, thereisrecordevidencethat CGuz lied
on an enpl oynent application; that heis divorced; that he took an oath
bef ore a not ary upon becom ng a publ i c enpl oyee; and t hat he works five
days a week (i nstead of the six days required by his faith). Evidence
tendi ng to showt hat an enpl oyee acted i n a manner i nconsi stent with

his professed religious belief is, of course, relevant to the
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factfinder's eval uation of sincerity. See Phil brook v. Ansoni a Bd. of

Ed., 757 F.2d 476, 482 (2d Cir. 1985), aff'd on ot her grounds, 479 U. S.

60 (1986). U Aalsopointsto disputed evidencethat, when viewedin
the I'i ght nost favorable to U A shows that the all eged conflict
bet ween Cruz' s bel i efs and uni on nenber shi p was a novi ng t arget: at
first, Cruz objected only to certai n nenbershi p requirenents, and he
only voi ced hi s oppositionto any formof uni on nenbership after U A
agreed to accommpdate himw th respect to each practice he had
identifiedearlier. Such evidence, if credited by the factfinder,
coul d al so bear on the sincerity of Cruz's beliefs.® W therefore
conclude that U Araised a triable issue of fact, maki ng summary
j udgment i nappropriate.

To be sure, assessing the bona fides of an enpl oyee's
religious belief is a delicate business. On the one hand, the
defendant isentitledtoholdthe plaintiff to his burden, making it
"entirely appropriate, indeed necessary, for a court to engage in

anal ysis of the sincerity of someone's religious beliefs

Prot os v. Vol kswagen of Am, Inc., 797 F. 2d 129, 137 (3d Cir. 1986)

(quoting Phil brook, 757 F.2d at 481). Onthe other hand, "[s]incerity
anal ysi s i s exceedi ngly anor phous, requiring the factfinder to del ve

intothe [enpl oyee's] nost veil ed notivations and vigilantly separate

8 Though, viewed di fferently, such evidence m ght sinply refl ect an
evolutioninCuz sreligious view toward a nore st eadf ast opposition
to uni on nenbership.
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the issue of sincerity fromthe factfinder's perception of the

religious nature of the [enpl oyee's] beliefs.” Patrick v. LeFevre, 745

F.2d 153, 157 (2d G r. 1984). Thus, at trial the court nust be careful
inseparating the verity and sincerity of an enpl oyee's beliefs in
order to prevent the verdict fromturning on "the factfinder's own i dea
of what a religion should resenble.” Philbrook, 757 F.2d at 482

(quoting L. Tribe, Arerican Constitutional Law§ 14-11, at 861 (1979)).

W believe that ajury, acting under proper instructions fromthe trial
judge, is fully capabl e of eval uati ng the parties' evi dence and naki ng
t he appropriate factual determ nation.?®
I11. CONCLUSI ON
Because we concl ude that the district court erroneously
granted sumary judgnent with regard to the el enent of a bona fide
religious belief, we declineto address U A" s renai ni ng argunents on
appeal and express no view as to their nerits.

Rever sed.

° While the record does not directly di sclose whether the parties
intended for the caseto proceedtoajurytrial or abenchtrial, the
EECC st at ed at oral argunent that its usual practiceistotry cases
beforeajury. C&. Civil Rights Act of 1991, Pub. L. 102-166, § 102,
105 Stat. 1071 (1991) (codifiedat 42 U.S.C. § 1981 (a)) (providing for
jury trials in Title VII actions).
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