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100 First Street SW

Cedar Rapids, Iowa 52404

Tel. 319-362-2120

Fax 866-484-2373

info@plainsjustice.org

http://www.plainsjustice.org

Water Docket

Environmental Protection Agency

Mail Code: [2822T]

1200 Pennsylvania Ave. NW

Washington, DC 20460

RE: 
Docket ID# EPA-HQ-OW-2005-0037
Revised National Pollutant Discharge Elimination System Permit Regulations for Concentrated Animal Feeding Operations; Supplemental Notice of Proposed Rulemaking
Dear Administrator Johnson:

We appreciate the opportunity to submit comments on EPA’s proposed certification program which is the primary subject of 73 Fed. Reg. 12,321 (Mar. 7, 2008), EPA’s supplemental notice of regulation.  We recognize the inherent complexity of the concept of potential to discharge within the context of the Waterkeeper decision
.  The certification process has the potential of offering a legitimate way to allow CAFO operators to fully evaluate the design, construction, operation and maintenance of their facilities with the goal of preventing any discharges. Although this exercise is a good one for the operator to complete, and the required review and updating may serve to reduce the likelihood of a release, the approach has problems that should be corrected prior to finalizing the rule.  
Summary of Certification: 

1. Administrative benefits to certification

EPA is proposing to set up a strictly voluntary process.  It allows EPA to address the facilities that were earlier characterized as having the potential to discharge.  They will now be able to affirmatively declare that they do not discharge nor do they propose to discharge.  Certification allows CAFOs to avoid applying for a permit.  The certification program will fill a gap by having a formal relationship with facilities that might otherwise have no mandates to evaluate their operations and provide for proper management.  The analysis of the program in the preamble shows that the paperwork burdens on the certifying facilities are reasonable when compared with the potential for a permit application.  Looking at unfunded mandates, the analysis suggests that there will be substantial savings with a program that requires no review or approval.  
Voluntary certification of confinement facilities appears to provide a bridge between situations where no permit is needed and where a permit is clearly required.  An operator who does not want to receive a permit because it doesn’t plan to discharge is given an alternative that provides some protection from liability for not applying for a permit in the event that the facility does actually discharge.  

2. Problems with certification
Voluntary certification as proposed allows CAFOs unilaterally to decide how they design, build and manage their operations without any review by the permitting authority and without any opportunity for public notice or public comment.  The simplified certification process followed by acceptance of the certificate does result in time savings since no one will question assumptions about design, review construction standards or judge the efficacy of operation and maintenance measures. The certification process does allow the permitting authority to have access to information later at the site. It would be possible to correct obvious deficiencies during a site visit if this program provided for such requirements.  If this certification proposal goes forward, it is critical that the potential impact on state construction permit programs be resolved.  States with construction permit programs for CAFO’s routinely require submission of proposed plans and specifications.  Since the certification proposal does not require these documents to be submitted to the permit authority for review and approval, there could be a claim that the federal requirements for certification overcome the state’s need to approve plans, specifications and operation and maintenance plans as a part of a permit to construct.
The Pressure of Agricultural Demands Results in Discharges

EPA certainly recognizes the fact that Iowa’s streams are far short of achieving their uses due to an assault by agricultural practices.  We face enormous, self-induced pressures to produce fuel as well as food to serve the nation and the world.  Our animal agriculture industry is thriving. In 2006, Iowa provided the nation with 32.9 million head of hogs and pigs with cash receipts of $4.2 billion
.  The need for nutrients to grow crops as well as the need to utilize the manure and wastewater generated by animal feeding operations creates a beneficial combination.  The unfortunate result is that record crops translate to record numbers of acres receiving nutrients at high levels.  All of the certification process relies on the presumption that there will be no discharges from CAFO’s.  The truth is that land application of liquid and solid waste in an environment abounding in waterways, drainage tiles and intakes as well as sinkholes is almost certain to contribute to stream water quality degradation.  Between the production area and implementation of the nutrient management plan there will be discharges.  The rule requires a design for zero discharge, but that is not the reality.  
Options for Nutrient Management
On page 12330 of the Preamble the narrative begins a lengthy discussion which begins with the statement “In this supplemental proposal, EPA is proposing to include in the rule three distinct alternative approaches for expressing the terms of the nutrient management plan with respect to rates of application.” While the topic is discussed in great detail in the Preamble, there is no mention of the topic in the rule itself.  It makes considerably more sense and is much clearer in terms of law to include a complete accounting of the terms of these options in the regulation itself rather than creating uncertainty by omitting this key topic.   

Less Scrutiny for CAFOs 

Section III of the preamble states that EPA was asked to clarify the duty to apply for a permit.  The certification option is offered as a way to affirmatively support a claim that the facility does not discharge or propose to discharge.  The certification does not alter the circumstance of an operator of a facility that does discharge or intend to discharge.  In a way, the certifications create a new classification of facilities that should probably be permitted but aren’t.  Certified facilities will have less scrutiny by regulators up front than a feeding operation applying for a permit.  Since certified facilities aren’t permitted there will be less pressure from EPA on the permitting authorities to do inspections.  With limited resources, performance measures will be tracking permit issuance, compliance monitoring and enforcement of NPDES permits.  Certified facilities will only show up in the statistics when there is a large spill or fish kill.  
In the “Overview of Certification”, the Preamble states that the operator would need to complete an objective assessment as a part of the certification process. The certification would be provided to the director and would not be subject to review and approval of the permitting authority.  There would also be no opportunity for public comment or a hearing on the topic of the certification.  The public is asked to rely upon an operator’s assurance that a complete and objective evaluation has been conducted which supports the premise that the facility will not discharge.  If it does discharge, the only way the public would know of the failure might be the withdrawal of the certification by the owner.  Since there is no requirement to identify the reason for withdrawing the certification, the public would have no way of knowing if the action was the result of a discharge or other failure to follow the conditions of certification.  The operator could simply be exercising its right to withdraw the certification for any reason.
A single opportunity to certify that a facility does not discharge or propose to discharge would allow the operator to demonstrate proper design, construction, operation and maintenance of the facility, and offer some assurance to the permitting authority and the public.  The ability to re-certify a facility once it has had a discharge is wholly inappropriate.  Under these proposed regulations, a facility operator is able simply to withdraw the certification.  Since the operator is not required to provide the reason for withdrawing the certificate, it can quietly make corrections and again certify that the facility does not discharge or propose to discharge.  Our reading of the provisions suggests that this could occur countless times without a permit ever being required, a clear violation of the plain language of the Clean Water Act. 
At the point where there has been an actual discharge, EPA is obligated to issue a permit under the law both by Congressional action and judicial determination.  After there has been a discharge, the CAFO operator should not have another chance to re-certify the facility.  At that point, the facility should be directed to apply for a permit.  Then permitting authorities would be enabled to scrutinize the operations by reviewing and approving the same documentation that was simply kept on file in the past.  The public would have the opportunity to question the actions of both the applicant and the permitting authority, and the facilities themselves would be returned to the same status as other industrial and agricultural enterprises.
Respectfully submitted,
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Carrie La Seur, Ph.D., J.D.

President
cc:

John B. Askew, Regional Administrator

U.S. Environmental Protection Agency

901 North 5th Street

Kansas City, KS 66101

Hugh Espey, Director 

Iowa Citizens for Community Improvement

2001 Forest Avenue 

Des Moines, IA 50311 

Eric Schaeffer

Director

Environmental Integrity Project

1920 L St. NW, Suite 800

Washington, D.C. 20036

Richard Leopold, Director

Iowa Department of Natural Resources

Wallace Building

502 E. 9th Street

Des Moines, IA 50319-0034

� Waterkeeper v. EPA, 399 F.3d 486, 505-06 (2nd Cir. 2005).


�USDA report “Meat Animals Production, Disposition, and Income, 2006 Summary” available at http://usda.mannlib.cornell.edu/usda/current/MeatAnimPr/MeatAnimPr-04-27-2007.pdf






