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WALLACE, Senior Circuit Judge. Josefina Rubert-Torres

appeal s fromthe district court's summary judgnent i n favor of one
def endant and fromthe judgnent entered upon ajury verdict for the
ot her defendant. The district court had jurisdiction pursuant to 28
U S.C. §1332, and we have jurisdiction over Rubert-Torres' tinely
appeal pursuant to 28 U.S.C. § 1291. W affirmin part, reversein
part, and remand for further proceedings.

l.

Rubert - Torres brought this nedi cal nal practice acti on on
behal f of her daughter Ki nmayra G ntrén-Rubert, a 21 year-ol d wonman with
cerebral pal sy, against Dr. Néstor Rivera-Cotté, the doctor who
del i vered Ki mayra, and Hospital San Pabl o (Hospital), where Ki mayra was
born. Beforetrial, thedistrict court entered sumary judgnent for
the Hospital. At trial, Rubert-Torres' theory, supported by an
obstetrical/gynecol ogi cal (OB/ GYN) expert and a neurol ogi cal expert,
was t hat physician error during her pregnancy and del i very of Ki mayra
caused Kimayra' s disabilities. Dr. Rvera-Cotté's theory, supported by
hi s own OB/ GYN, neurol ogi cal, and geneti cs experts, was that Ki mayra's
disabilities arose genetically. Thejury returned a verdict for Dr.
Ri ver a- Cot t é.

1.
Rubert-Torres first contends that the district court erred

i nentering summary judgnent sua sponte in favor of the Hospital. This
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argurment is slightly m sworded. The district court did not enter
summary j udgnment sua sponte; rather, it convertedthe Hospital's notion
for judgnent on the pl eadi ngs, pursuant to Federal Rule of Civil
Procedure 12(c), into a notion for sunmary j udgnent because Rubert -
Torres attached an expert witness report to her oppositionto the
notion to dismss. W reviewwhether the district court properly
converted a Rule 12 notioninto a notion for summary j udgrment for abuse

of discretion. See Whiting v. Maiolini, 921 F.2d 5, 6 (1st Gr. 1990).

Significantly, Rubert-Torres only makes this procedural argunent
agai nst the entry of sunmary j udgnent; she does not contest the nmerits
of the district court's decision.

We first recitetherelevant facts. Rubert-Torres filedthe
conpl aint on July 14, 1996; the Hospital answered on Cct ober 7, 1996.
Di scovery started, and two schedul i ng conferences were held, with all
parti es represented, on Novenber 26, 1996, and on April 30, 1997. At
t he second conference, the Hospital requested that Rubert-Torres
support her allegations against it with specific facts, which she
failed to do. At that point, discovery was apparently well underway:
Rubert-Torres had recei ved four expert witness reports and 20 years of
nmedi cal records, interrogatories had been filed, and depositions taken.

When Rubert-Torres fail ed to support her al |l egati ons agai nst
t he Hospital with specific facts, the Hospital filed a notion on May 7,

1997, for judgnent on the pl eadi ngs, pursuant to Federal Rul e of Gvil
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Procedure 12(c). Rubert-Torres filed an oppositiontothe notion on
May 14, 1997, includingwithit an expert witness report derived from
di scovery. On August 15, 1997, the district court, without previously
provi di ng notice, converted the notion for judgnment on the pl eadi ngs
intoanotionfor summry judgnent, relied onthe expert report, and
entered an order for summary judgnment in favor of the Hospital.

Rul e 12(c) provides, in part:

I f, on anotion for judgnment on t he pl eadi ngs,

mat t er s out si de t he pl eadi ngs are presentedto

and not excl uded by the court, the notion shall

be treated as one for sunmmary judgnment and

di sposed of as provided in Rule 56, and all

parties shall be gi ven reasonabl e opportunity to

present all material nmade pertinent to such a

nmotion by Rul e 56.

Fed. R Civ. P. 12(c). Inthisregard, theruleisidentical toRule

12(b)(6), see Collier v. City of Chicopee, 158 F. 3d 601, 603 (1st Gr.
1998), and rel evant Rul e 12(b) (6) case | awon conversion assists this
Rul e 12(c) conversion case.

Conversi on of a notion for judgnent on the pl eadi ngs i nt o one
for summary judgnment shoul d only occur after the parties have been
of fered a "reasonabl e opportunity” to present pertinent summary
judgnment materials. Fed. R Gv. P. 12(c). Wiether the parti es had an
"opportunity to respond necessarily turns on the way i n which t he

particul ar case under consi deration has unfol ded."” See Wi ting, 921

F.2d at 6. Thus, we have di sfavored conversi on when (1) the notion



cones qui ckly after the conplaint was filed, (2) discoveryisinits
i nfancy and the nonnovant is |limted in obtaining and subm tting
evi dence to counter the notion, or (3) the nonnovant does not have
reasonabl e notice that a conversion m ght occur. See id. at 7.

Inthis case, however, these consi derations are not present.
The Rule 12(c) notion canme 10 nmonths after the conplaint -- and
subsequent to the Hospital's request that Rubert-Torres support her
al | egations. There had been substantial di scovery. Finally, Rubert-
Torres was on constructive notice that conversion could occur.

Explicit noticeisnot required. See Collier, 158 F. 3d at 603; C. B.

Trucking, Inc. v. Wast e Managenent, Inc., 137 F. 3d 41, 43 (1st Cir.

1998). Rubert-Torres had constructive notice because she presented the
district court with additional material s inher opposition nermorandum
As we recently held, "a party receives constructive notice that the
court has been afforded t he opti on of conversion. . . when. . . the
non- novant appends . . . materials [outside the pleadings] to[an]
opposition and urges the court's considerationof them" Collier, 158
F.3d at 603. VWhen a plaintiff incorporates materials outside the
pl eadi ngs i nt o an oppositionto a Rule 12(c) notion, the plaintiff
"inplicitlyinvite[s] conversion-- and a party who i nvites conver si on
scarcely can be heard to conpl ain when the trial court accepts the

invitation." 1d.; see also Maruho Co., Ltd. v. Mles, Inc., 13 F. 3d 6,

8 (1st Gr. 1993) (hol di ng conversi on proper when plaintiff presented

-6-



i nformati on outside the pleadingstothe district court i nopposition
to a notion to dismss).

Rubert-Torres argues that she did not invite the district
court to convert the Rule 12(c) notioninto a sunmary j udgnent noti on
because t he attachi ng of t he expert report was for the limted purpose
of indicating "that further details regarding her clai magainst
Hospi t al San Pabl o had been provi ded i n di scovery." Her assertionis
a stretch. 1In her response to the Hospital's Rule 12(c) noti on,
Rubert-Torres stated that the contentions inthe notion were "nore
properly framed as a notion for a nore definite statenment under Feder al
Rul e of Givil Procedure 12(e)," and that to "the extent that Hospital
San Pablo's notionisineffect a12(e) notion, it has been noot ed by
t he provi ded report of plaintiff's obstetrical expert, Dr. Bernard
Nat hanson. " However, Rubert-Torres not only relied wupon
Dr. Nathanson's report for the |limted purpose of refuting the
Hospital's notion, tothe extent that it was a 12(e) notion, she al so
usedit toarguethenerits of the Rule 12(c) notion, stating: "The
departures fromthe applicabl e standard of care identified by Dr.
Nat hanson showt hat Hospital San Pablo failedto conply withits | egal
duti es under Puerto Ricolaw. " This statenent directly respondedto
the Hospital's contention that, pursuant to applicablelaw it was not
l'iable for Kimayra' s condition, andinplicitly invitedthe district

court to consider the expert report for Rule 12(c) purposes.
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It is true, as Rubert-Torres argues, that not every
attachnment to a Rule 12(c) notion or opposition thereto requires

conversionintoanotionfor sunmary judgnent. See Beddall v. State

Street Bank and Trust Co., 137 F.3d 12, 17 (1st Gr. 1998); Watterson

v. Page, 987 F.2d 1, 3 (1st Cir. 1993). However, inthis situation,
Rubert-Torres invitedthe district court to consider Dr. Nathanson's
report initsrulingonthe nmerits of the Rul e 12(c) noti on, and t hus
invitedthe court to convert the Rul e 12(c) notioninto one for sunmary

judgnment. See Collier, 158 F. 3d at 603; Fed. R. Civ. P. 12(c). The

district court did not abuse its discretion when it accepted that
i nvitation.
M.

Rubert-Torres al so rai ses numerous argunents i n favor of a
newtrial against Dr. Rivera-Cotté. W address two of those argunents
-- that Kimayra was i nproperly excl uded fromt he courthouse, and t hat
she shoul d have been al | owed t o appear for a physi cal denonstration
during questioning of an expert w tness.

A.

Ki mayra was present onthe first day of trial and was briefly
i ntroduced to the pool of potential jurors before jury selection. Her
attorney explainedtothe potential jurors that "shew || not bew th
usinthetrial for obvious reasons for alot of thetrial, but sheis

entitledto be here." He al so expl ai ned t hat she woul d not be present
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during jury sel ection because she "was gettingalittlerestless" at
the time and they did not want her "to disrupt the proceedings."”

Shortly thereafter, the district court banned Ki mayra from
t he courtroomduri ng openi ng statenents. The record reflects that her
attorneys did not request, and the district court didnot offer, a
reason for the deci sion. Then, apparently off the record in chanbers,
the district court banned Ki mayra not only fromthe courtroom but from
the entire courthouse for the duration of trial.

Dr. All an Hausknecht, a neurol ogi st, testifiedfor Rubert-
Torres. He stated that one possi bl e cause of Kimayra's cerebral pal sy
was a genetic factor; that there were about 20 or 30 di fferent physi cal
characteristics that mght showthat Ki mayra had geneti c abnornmalities;
t hat he physi cal | y exam ned her and | ooked for those characteristicsin
her; and that he concl uded, based upon her appearance, that her
cerebral pal sy was not theresult of a genetic abnornality. He stated
t hat he coul d denonstrate this if Kimayra were present -- otherwise it
woul d be hard to do so. Rubert-Torres asked the district court to
allowKi mayra into the courtroombriefly so that Dr. Hausknecht coul d
physically show the jury that Kimayra did not exhibit those
characteristics. The defense objectedto Kimayra's presenceinthe
courtroom and the district court, wi thout expl anation, sustainedthe
obj ection. Rubert-Torres's attorney attenptedto continue asserting

hi s position, andthe district court cut hi moff, saying "l saidthe
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obj ectionis sustained.” Shortly thereafter, out of the presence of
the jury, Rubert-Torres's attorney asked for reconsideration:

If 1 had -- if I -- Your Honor, before |l nove
i nt o anot her area of the testinony, | just want
to reiterate that | think his nerely verbal
testinmony rat her goes to characteristics that he
sawin Kimayra. Torule onthe genetics problem
isanextrenely -- actually denonstrating those
with the girl, and | don't see any undue
prejudice in that.

After all, sheistheplaintiff, andit isthe
best way of making the testinony very cl ear, and
you knowit's clearly probative. Tothe extent
that it m ght be prejudicial becausethegirl is
pitiful-1ooking, quite frankly -- but it's very
important to show that it's not a genetic
problem That's the issue of this case.
And to t he extent that we are not going to be
able to do that, | wanted to preserve ny
obj ection for therecord and actually to ask for
reconsi deration of your decision.
The di strict court deni ed reconsi derati on wi thout expl anati on, but
assured Rubert-Torres's attorney that his objection was "preserved for
the record.™
Later inthetrial, Dr. Rvera-Cotté's pediatric neurol ogi cal
expert, Dr. Jesus Vél ez-Borras, al so discussed the i nportance of
exam ni ng Ki mayra's physi cal appearance to determ ne whet her her
cerebral pal sy was geneticinorigin. Dr. Vélez-Borras' testinmony

contradi cted that of Dr. Hausknecht: based upon his physical

exam nati on of Kinmayra, Dr. Vél ez-Borréas concl uded t hat her condition
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was genetic innature. Dr. Aubrey Ml unsky, a genetics expert who
testifiedfor Dr. Rivera-Cotté, al so partially based his concl usion
t hat Ki mayra's cerebral pal sy was genetic in originonher physical
appear ance.
B.

Rubert-Torres argues that the district court violated
Ki mayra' s due process rights whenit barred Ki mayra fromt he courtroom
and eventual ly fromthe courthouse entirely, and that it abusedits
di scretioninrefusing, wthout explanation, to all owthe neurol ogi cal
denonstrationrequiring Kimayra's presence inthe courtroom Thereis
no di spute t hat Rubert-Torres preserved these issuesinthedistrict
court. Wereviewthedistrict court's decisionto exclude Kimayra from

t he courthouse for abuse of discretion. See Gonzéal ez-Marin v.

Equi tabl e Life Assurance Soc'y, 845 F. 2d 1140, 1146 (1st Cir. 1988).

We al so review evidentiary rulings, such as the district court's
decision to disallow Kimayra's presence in the courtroom for

evi denti ary purposes, for abuse of discretion. See Lynch v. City of

Boston, 180 F.3d 1, 15 (1st Cir. 1999).
1.
Ve first examnethedistrict court's decisionto ban Ki mayra
fromthe courthouse. Rubert-Torres relies heavily uponHel mnski v.
Ayerst Lab., 766 F. 2d 208 (6th G r. 1985), which we cited wi t h approval

in Gonzal ez-Marin, 845 F. 2d at 1146. Helmnski held that a court may
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"exclude the plaintiff or limt [her] presence” w thout denyi ng due
process, 766 F.2d at 217, if her "nere presence . . . woul d render the
jury unable to arrive at an unbi ased j udgnent concerning liability,”
id., and she cannot "understand t he proceedi ngs and ai d counsel ." 1d.

at 218; Gonzél ez-Marin, 845 F. 2d at 1146 ("W agree with the ruling of

the Hel m nski court that a trial court may deci de to bar fromthe
courtrooma di sabl ed plaintiff i ncapabl e of conprehendi ng j udi ci al
proceedings duringtheliability phase of atrial inorder to prevent
prejudicingthejury."). Thisis so because, inthat situation, the
court nust balance the plaintiff's due process rights with the

def endant' s right to an unbiased jury trial. See Hel m nski, 766 F. 2d

at 217.

Hel mi nski outlined steps a court couldtake to determ ne
whet her the plaintiff coul d be excluded. In the usual case invol ving
a di sabled plaintiff, both parties, beforetrial, shouldraisethe
i ssue of prejudice of thejury, and the district court should hold an
evidentiary hearing at whichit "observestheinjuredparty.” ld. At
t he hearing, the def endant has t he burden of persuasi on to showt hat
the plaintiff shoul d be excl uded because his or her "nere presence w | |
prejudicethejury.” Id. Onlyif the defendant persuades the district
court of jury prejudice shoul dthe court question whether the plaintiff
"can conprehend t he proceedi ngs and assi st counsel i n any neani ngf ul

way." 1d. at 218. Aplaintiff may only be excl uded fromcourt if both
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her presence woul d prej udi ce the jury and she cannot under st and counsel
and assist in the case. See id.

In this case, the district court apparently decided to
exclude Kimayra fromthe courthouse in a meeting with counsel in
chanbers after trial had begun. No record of the di scussi on was nade;
t heref ore, we cannot know what occurred. There is no record of an
evidentiary hearing. Thereis noindicationwhether the district court
consi dered Hel mi nski, even though we stated our approval of it in

Gonzal ez-Marin. The court had observed Ki mayra, but did not hol d an

evidentiary hearing to determ ne prejudice of thejury. Thereis no
record that R vera-Cotté, who sought Ki mayra's exclusion at trial, was
required by the district court to bring forward evi dence that Ki mayra's
very presence woul d j eopardi ze his right to an unbiased jurytrial.
The di strict court did not make findi ngs of fact and concl usi ons of | aw
on the record as to jury prejudice, or as to the extent to which
Ki mayra coul d conpr ehend and assi st counsel at trial. W arethus |eft
to review the court's decisions in a vacuum entirely unable to
det erm ne t he preci se reasons why it banned Ki mayra fromt he courtroom
and the courthouse.

Because of the | ack of record, we are hesitant to address
this inportant due process i ssue, especially if there nust be a new
trial on the second i ssue. W therefore turn to the evidentiary

questi on.
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2.

Rubert-Torres contends there was reversible error inthe
district court'srefusal, after Dr. Rivera-Cotté' s objection, to allow
Ki mayra in the courtroomfor the purpose of a physical denonstration
during Dr. Hausknecht's testinmony. The court neither stated the
evidentiary rul e upon whichit relied, nor all owed argunent on t he
obj ection, nor made findings concerning the prejudicial versus
probative effect of the evidence. W can only assune that its decision
was based upon Federal Rul e of Evi dence 403, whi ch excl udes rel evant
evi dence because its prejudicial effect is substantially greater than
its probativeness.

We do not al ways require explicit findings ona Rule 403

deci si on, see Navarro de Cosne v. Hospital Pavia, 922 F. 2d 926, 931

(1st Cir. 1991), although they would assist us in our review

obligation. See 2Winstein's Federal Evidence § 403. 03, at 403-31to

403-32 (2d ed. 1999) ("Wien atrial judge excl udes evi dence under Rul e
403, the judge shoul d make a cl ear statenent of the reason for the
record . . . . [R]easoned explanations are the very essence of
judicial nmethod.") (internal quotationomtted). I|n our review, we
give district courts "substanti al deference" i n Rul e 403 deci si ons.

Espeai gnnette v. Gene Tierney Co., Inc., 43 F. 3d 1, 8 (1st Cr. 1994).

The question before us is whether the district court abused its

di scretion in excluding the physical denonstration.
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Clearly, the evidence was highly relevant. As has been
expl ai ned, experts for both Rubert-Torres and Dr. Rivera-Cottérelied
upon Ki mayra's physi cal appearance t o make expert concl usi ons. They
di sagreed as to what they sawand t he resul tant concl usi ons differed.
Whi | e those experts were all owed t o descri be Ki mayra' s appear ance f or
the jury, the "cl earest evi dence" on her physi cal appearance woul d have
been for the jury to see her, which is usually favored over nere

description. 4Wgnore on Evi dence § 1158 (Chadbourn rev. 1972); see

alsoid. § 1151; Rich v. Ell erman & Bucknall S.S. Co., 278 F. 2d 704,

708 (2d G r. 1960) ("Limtation of proof of the nature of theinjuries
to a description by a doctor was unduly restrictive. Autoptic
prof erence i s al ways proper, unl ess reasons of policy apply to exclude
it."). Additionally, inthis case, the evidence was fundanmental tothe
central issueinthe case: causation. Wen proffered evidence rel ates
tothecentral issueinacase, itisadifficult matter i ndeedto show

t hat the prejudicial effect of that evidence substanti al |y outwei ghs

its highly probative nature, as Rul e 403 requires. See Espeai gnnette,

43 F. 3d at 8-9; Swajian v. General Mdtors Corp., 916 F. 2d 31, 34-35

(1st Cir. 1990). We have no findi ngs and no statenent to explainthe
district court's apparent di sregard for this highly probative evi dence
on the central issue at trial.

I n additi on, even assuni ng the jury vi ew preference was

sonmewhat prejudicial, the district court could have used a | ess
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restrictive neans to mnim ze the prejudi ce thanentirely excl uding
Ki myra fromthe courtroom For instance, the court m ght have
considered limtingthe anmount of time she woul d be present before the
jury, allow ng her toenter and exit the courtroomoutsidethejury's
presence, and giving limting instructions -- all of which m ght

m ni m ze prejudi ce wi t hout requiring excl usion. See Gonzél ez-Marin,

845 F. 2d at 1146-47; Hel mnski, 766 F.2d at 217; 4W gnor e on Evi dence,

supra 8 1158. Because the Federal Rules of Evidence favor the
adm ssibility of evidence, | ess intrusive neasures to mnim zingthe
prejudici al effect of evidence are preferred to excl udi ng evi dence.

See 2 Weinstein's Federal Evidence, supra 8 403.02[2][c].

Final Iy, we are concerned about the somewhat arbitrary nature
of thedistrict court's Rule 403 ruling. W have reversed ot her Rul e
403 excl usions when, as in this case, the evidentiary questionis
conpl ex and not sel f-evident, the district court rul ed before all ow ng

aresponse to the objection, there were no findings on prejudi ce and

probati veness, and a "hair-trigger" decisi on was nade. See United

St ates v. Brooks, 145 F. 3d 446, 454-55 (1st Cir. 1998), citinglnre

Paoli RR Yard PGB Litiqg., 916 F. 2d 829, 836 (3d G r. 1990) andUni t ed

States v. Roberts, 978 F.2d 17, 24-25 (1st Cir. 1992).
We conclude that this is one of those rare and
"extraordinarily conpelling circunstances” i nwhichwe nust "reverse a

district court's on-the-spot judgnment concerning the rel ati ve wei ghi ng
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of probative value and unfair effect.” Espeaignnette, 43 F. 3d at 5.

We do not do so lightly, but because of the highly probative nature of
the jury viewof Kimayra, the |l ack of use of |l ess restrictive neans of
elimnating the prejudicial effect of the evidence, andthe "arbitrary
manner i n whi ch t he j udge proceeded [ whi ch] furni shes a conpl enent ary
reason, powerful initself," Brooks, 145 F. 3d at 455, we hold that the
district court abusedits discretionindisallowngthe denonstrative
evi dence.

Of course, error inthis evidentiary ruling does not require
reversal unless it is harnful. "Qur [harm essness] inquiry is whether
excl usi on or adm ssi on of the evidence affected plaintiff's substanti al
rights. The central questionis whether this court cansay wwthfair
assurance t hat the judgnent was not substantially swayed by the error.™
Lynch, 180 F. 3d at 15. On such a central issue as causation, and in
t he absence of specific findings of prejudice, it woul d be specul ati on
at best, muchlesswithfair assurance, to say that the jury verdi ct
was unaffected by the error.

AFFI RVED | N PART, REVERSED | N PART, AND REMANDED FOR FURTHER

PROCEEDI NGS.
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