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TORRUELLA, Chief Judge. This is an appeal froma jury

verdict in the District of Maine finding that appellants U- Haul
| nt ernati onal and U-Haul Conpany of Maine unlawfully term nated
appel | ee Karen Romano on t he basi s of her sexinviolationof Title VII
of the Civil Rights Act of 1964 and the Mai ne Human Ri ghts Act.
Appel  ants (for sinplicity,*referencedinthis appeal as U Haul ) do not
appeal the underlyingjury findingof liability. Instead, they oppose
the i ncl usi on of U-Haul International inthis|awsuit, contendingthat
it cannot properly be consi dered appel | ee' s "enpl oyer" for purposes of
TitleVII. Inaddition, U Haul appeal s several issues regardingthe
i nposi tion of punitive and ot her danages. W affirmthe jury verdi ct
and subsequent action of the district court in all respects.
BACKGROUND

In md-April of 1996, G eg Nadeau, Manager of the Watervill e,
Mai ne U- Haul Center, placed an advertisenent inthe |l ocal paper for a
cust onmer service representative. Appell ee Karen Ronano responded to
t he advertisenent and was told by Nadeau that the job entailed
answeri ng phones, renting trucks, andinstallingtrailer hitches.
After inform ng Nadeau t hat she had cust oner servi ce experi ence, had

wor ked wit h conmput ers, and enj oyed wor ki ng on cars wit h her husband

1 Achief contentioninthis appeal is whether U Haul | nternational,
U Haul Conpany of Mai ne's parent corporation, i s aproper defendant in
this lawsuit. Qur designation of appellants as "U Haul " for portions
of this opinionis amere conveni ence and not i ntended as a substanti ve
comment on the nerits of appellants' clains.
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(t hough she had no f or mal nechani cal background), Romano was hired for
t he position.

Romano began part-time work on May 1, 1996. On her second
or third day of work, U Haul Conpany of Mai ne Presi dent Paul Snedberg
call ed the Waterville Center. Ronmano answered t he phone. Snedberg
seened quite surprised, inquiringtw ce whether he had reached U Haul
of Waterville, and then asked to speak with Nadeau. Fromhearing
Nadeau' s si de of the conversati on, Romano di scerned that there was a
probl emwi th her hiring. After hangi ng up t he phone, Ronano testified
t hat Nadeau tol d her that: "they didn't want wonen instal ling hitches,
t hat wonmen are supposed to be working in the main office.”

No further training of Romano took place. At the end of her
first week, Romano | earned t hat a newenpl oyee, Robert Runshe, had been
hi red. Nadeau reportedly told Romano t hat he had not hired Runshe;
t hat they "canme in over his head.” On May 14 or 15, Nadeau call ed
Romano and t er m nat ed her enpl oynent. Accordi ng to Romano, Nadeau
apol ogi zed, clained noresponsibility inthe decisionbut saidthat it
came fromhi gher up. He expl ai ned, "The only probl emyou have i s you
sit when you pee."” Later, Nadeau al | egedl y repeat ed t hat Ronano had
been fired because of her sex to Romano and her then-husband Ni ck
Romano, to Robert Runshe, and t o Romano' s fat her, Rol and Dai gneaul t.
U-Haul , in contrast, claimnmedthat Ronmano was fired because she di d not

have hitchinstallation experience andtherewas notineto train her.
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Romano filed a conpl ai nt agai nst U-Haul on May 18, 1999
charging sex discrimnationinviolationof Title VIl of the Civil
Ri ghts Act of 1964, 42 U.S.C. 8§ 2000e et _seq., and t he Mai ne Human
Ri ghts Act, 5 Me. Rev. Stat. Ann. § 4613. Following athree-day trial,
the jury returned a verdict in favor of Romano and awarded $0 in
conpensat ory damages, $15, 000 i n nom nal damages, and $625, 000 i n
punitive damages. The district court, concluding that the verdi ct
refl ected confusi on over conpensat ory and nom nal danages, resubm tted
t he special interrogatoriesrelatingtothese danages. After asking
t he court whet her only $1 may be awarded i n nom nal damages, ?the jury
returned with averdict of $15, 000 conpensat ory damages and $0 nom nal
damages. On July 15, 1999, the district court entered judgnment for
Romano i n t he anpbunt of $15, 000 conpensat ory damages and $285, 000
puni tive damages, adjustingthe jury awardto conformwith Title VI
puni tive damages caps. By Order and Menorandumof COct ober 28, 1999,
the district court denied U-Haul 's Motions for Judgnent as a Matter of
Law, for a New Trial, or, in the alternative, for Remttitur.

Appel | ant U- Haul appeals the follow ng issues: (1) the
subm ssion of ajuryinstructionontheintegrated-enterprisetest
i nst ead of an "agency" test instructionto deternm ne whet her both U

Haul | nternational and U- Haul Conpany of Mai ne shoul d be consi dered

2 The district judge responded t hat whil e nom nal danages are not
l[imted to $1, the amount nust be m nimal.
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Romano' s enpl oyer® f or purposes of Title VII; (2) the formulation of the
i ntegrated-enterprisetest for purposes of jury instruction; (3) the
determ nation by the jury that U-Haul | nternational and U- Haul Conpany
of Maine are a single enployer for purposes of Title VII; (4) the
i nposition of punitive danages liability on U-Haul I nternational; (5)
t he resubm ssi on of Special Interrogatories 4 and 5 on conpensat ory and
nom nal damages tothe jury; and (6) the anount of punitive damages
awar ded. Appel | ee Ronmano di sagrees with the substance of appel | ants’
arguments and clainms that appellants have wai ved nost of these
argunents for failureto properly assert themprior tothis appeal. W
wi Il discuss each issue in turn.
DI SCUSSI ON
Determ nati on of Enployer Status for U-Haul International

A. Throughout pre-trial, trial, and post-trial notions, U
Haul | nternational has consistently argued that it was not Romano's
enpl oyer. |In support, U-Haul International offers that it was not
responsi ble for hiring, supervising, or firing Romano. Those
responsibilities fell entirely upon U-Haul Conpany of Maine and its
personnel. Astotherelationship between U Haul | nternational and U
Haul Conpany of Mai ne, U-Haul describedit, inits Mdtion for Sunmary

Judgnent, as a "conpl ex contractual rel ati onship between two entities.”

3 Appel |l ants do not di spute that U Haul Conpany of Mai ne was Ronano' s
enpl oyer.

-6-



This relationship, from U-Haul International's perspective, is

insufficient to render it liable under Title VII for Romano's firing.

U Haul acknowl edges t hat, under certain circunstances, 4two
entities may be sued as a "single enployer” under Title VII. The
district court, considering which test toinstruct the jury onin
det er m ni ng si ngl e-enpl oyer status, electedto apply the integrated-
enterprisetest. Theintegrated-enterprisetest, first developedto
det erm ne whet her interrel ated conpani es shoul d be treated as one
entity under the National Labor Relations Act, 29 U S.C. § 164,
exam nes four factors: (1) interrel ati on of operations; (2) common
managenent; (3) centralized control of |abor relations; and (4) conmmon
ownership. Inpreandpost-trial notions, U Haul argued that either
the i ntegrated-enterprisetest should beinstructed w th an enphasi s on
t he | abor factor, or, preferably, ajoint-enterprisetest®shoul d be
given to the jury.

Appel | ant U- Haul now appeal s the di strict court's choi ce of
the i ntegrated-enterprise test and argues that comon-| aw agency

princi pl es® shoul d have det erm ned t he si ngl e-enpl oyer issue. U-

4 For exanple, in a parent-subsidiary context.

S Ajoint-enterprisetest, as characterized by appel | ants, determ nes
whet her thetwo entities, while separate, jointly control the terns and
condi ti ons of enploynent.

6 Although entirely unclear in U-Haul's Brief, we assune that by
"common-| aw agency principles" appellants nmean that U- Haul
I nternati onal cannot be | i abl e as Romano' s enpl oyer unless it is found
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Haul ' s | egal support for application of the "agency" test is allegedly
based on the principles articul ated by the Suprene Court i nKol stad v.

Anerican Dental Ass'n, 527 U.S. 526 (1999). Accordingto U Haul, the

Kol st ad deci si on mandat es appl i cati on of common-| aw agency pri nci pl es
inTitle VIl cases. As such, appel |l ant urges that the district court
shoul d have instructed the jury using atest formnul at ed by t he Sevent h

Circuit in Papa v. Katy Industries, Inc., 166 F.3d 937 (7th Cir.

1999). U Haul failed, however, toargueprior tofilingthebrief in
t hi s appeal that agency principl es shoul d be foll owed. Appellant had
accordi ngly never citedPapa as the proper standard for instructingthe
jury. Because we find, as di scussed bel ow, that U-Haul has forfeited
its agency argunment, the district court's use of the integrated-
enterprisetest instead of appel |l ants' agency test is subject toplain
error review. Under this standard, we uphold the decision of the
district court toinstruct on the integrated-enterprise test for
det erm ni ng si ngl e-enpl oyer st atus.

Rul e 51 of the Federal Rules of Civil Procedure states, in
rel evant part: "No party may assign as error the giving or the failure

to give aninstructionunl ess that party objects thereto before the

jury retires toconsider its verdict, statingdistinctly the matter

t hat U- Haul Conpany of Mai ne was U-Haul I nternational's agent. An
agent i s characterized as one who i s authorized to act on behal f of the
principal, subject tothe principal's control, and who has consented to
act i n an agency capacity. See Restatenent (Third) of Agency § 1.01
(Tentative Draft No. 1, 2000).
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obj ected to and t he grounds of the objection." Fed. R Civ. P. 51

(enphasi s added). Wiileit istruethat: "[f]romthe outset, UH [ U
Haul I nternational] has consistently argued that it cannot be hel d
responsi bl e as Romano's enpl oyer as a matter of |law," the agency
argument presented in U-Haul's brief was not made by U-Haul inits
objectionstothe jury instructions. Throughout the proceedi ngs, U
Haul repeatedly made t he argunent that either theintegrated-enterprise
or thejoint-enterprisetest should apply. No nention at any tine was
made by U-Haul that agency princi pl es shoul d govern t he enpl oyer test.
U- Haul did submt ajuryinstruction on agency (Request No. 8), but
thenfailedtoraiseit at the charge conference or toobject toits
absence after jury instructions were given. Infact, U Haul nade no
reference to its Request No. 8 on the record at any point. U- Haul
cannot cl ai mthat its agency argunent i s preserved sinply because it
generally objected to being characterized as appellee's enpl oyer.
U- Haul further argues that they didraisethe agency i ssue
by consistently objectingto the identity-of-enployer test. They
contend that "technical precision” is not necessary, provi ded that the
obj ecti ons have been nade with "sufficient certainty to apprisethe

court of the novant's position."™ Pstragowski v. MetropolitanLife Ins.

Co., 5563 F.2d 1, 3(1st Gir. 1977). And, inoral argunent beforethis
Court, appellants asserted that the agency test they nowadvocateis

merely their joint-enterprisetest under a different nane, thereby

-9-



preservi ng the agency argunent. We fail to see howmaking ajoint-
enterprise argunent equates with the agency test presentedinthis
appeal. The joint-enterprisetest does not adopt conmon | aw agency
principles as the basis for its determ nati on. The obj ections nmade by
U-Haul to the district court's construction of the integrated-
enterprise test and to the failure to give a joint-enterprise
instruction are insufficient to preserve the agency issue on appeal.
U-Haul clainms that the district court knew about the
avai l ability of an agency test, citing brief references to an agency
standard in various party notions and at one poi nt in discussions with
the district court. An awareness by the parties andthe district court
t hat an agency st andard coul d be one way of det erm ni ng si ngl e-enpl oyer
status is not sufficient toexcuse appellants’ obligationto object to
the jury instructions under Rul e 51. The requirenent that the grounds
for objecting to a jury instruction nust be distinctly stated is

treated seriously by this Court. See Scarfo v. Cabletron Sys., Inc.,

54 F. 3d 931, 944 (1st Gr. 1995); Hwood v. Pina, 815 F.2d 173, 175-76

(1st Gir. 1987). Wew Il not excuse appel |l ants' failureto argue for
an agency test duringjury instruction objections based on a purely
specul ative claimthat the district court had sone awar eness t hat an
agency instruction could be given.

U-Haul cites Lebron v. National Railroad Passenger Corp., 513

U S. 374 (1995), as alternative support for the agency theory being
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preserved. Lebron stands for the propositionthat when a party has
sought protection under the United States Constitution or afederal
| aw, that party may advance additional theories based onthat claim
t hat may not have been addressed by the | ower courts. |In Lebron,
appel I ant had cl ai med protection under the First Amendnent. One
argunment advanced by petitioner was that Antrak was a gover nment
entity, atheory that petitioner had "expressly di savowed" in the | ower
courts. Seeid. at 378. The Suprene Court permtted the governnent -
entity argunent as an alternative theory under appellant's First
Amendnent cl ai mbecause a constitutional right was at stake. This
Court has a conparable exception: "cases involving inportant
constitutional or governnmental issues may be exceptional and, as such,
there should be afull legal treatnment of all |egal issues involved,

whet her squarely i ntroduced by the parties or not." T1 Fed. Credit

Uni on v. Del Bonis, 72 F. 3d 921, 930 (1st Cr. 1995) (citingNati onal

Ass' n of Social Wrkers v. Harwood, 69 F. 3d 622, 628 (1st Cr. 1995)).

I nthis case, appell ants are not advanci ng an al ternati ve argunent
based on a cl ai mof protection under the Constitution or federal | aw.
Nor are i nportant constitutional or governnental issues at stake.
Nei t her Lebron nor Harwood, t hen, saves appell ants fromforfeiture of
t heir agency theory claim

Appellant is also not entitled to application of the

exceptiontothe Rule 51 requirenment set out inCity of Newport v. Fact

-11-



Concerts, Inc., 453 U.S. 247 (1981). InCity of Newport, despite

petitioner’s failureto make a Rul e 51 obj ection, the district court
rul ed on t he substance of the wai ved argunent. See id. at 253-54. The
Suprene Court held that refusingto hear the claimonthe nerits when
it was addressed by both | ower courts would further nointerest infair
trial adm nistration. Seeid. at 255-56. TheNewport exceptionis
i napplicable here, because the district court was not given the
opportunity to address t he substance of the agency argunent. At no
point intherecordis there evidence that the district court addressed
t he agency argunent onthe nmerits. U Haul's failureto bringtheissue
squarely before the district court bars application of this exception.
Had appel lants fulfilled the requirenents of Rul e 51, revi ew
of thefailuretogivethejury aninstruction on agency woul d have
been governed by the "harmni ess error” standard of Federal Rule of G vil
Procedure 61. Because appellants failed to preserve the i ssue on
appeal , we wi || not exam ne whet her an agency i nstructi on shoul d have
been giveninstead of anintegrated-enterpriseinstructionunless plain
error i s apparent. Accordingly, thiscircuit will only reviewan issue
t hat has been forfeited on appeal "to prevent a clear m scarri age of

justice," Elgabri v. Lekas, 964 F. 2d 1255, 1259 n.1 (1st Gr. 1992), or

"where the error 'seriously affectedthe fairness, integrity or public

reputation of judicial proceedings.'" Lashv. Qutts, 943 F. 2d 147, 152
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(1st GCr. 1991) (quotingSmth v. MT, 877 F.2d 1106, 1110 (1st Cir.

1989)) .

Pl ai n error m ght be found when "the failureto raisethe
cl ai mbel owdeprived the revi ewi ng court of hel pful factfinding; . . .
the issue is one of constitutional magnitude; . . . the omtted
argunment i s highly persuasive; . . . the opponent woul d suffer any
speci al prejudice; . . . and, perhaps nost inportantly, . . . theissue

is of great inportance to the public.” Play Tinme, Inc. v. DS

Met r onedi a Communi cations, Inc., 123 F. 3d 23, 30 n.8 (1st Cir. 1997).

None of these factors apply to appellants' agency argunent. The
district court'sfailuretogivethe jury an agency i nstruction di d not
constitute plain error.

The Suprenme Court has not addressed t he i ssue of whet her t he
integrated-enterprisetest is appropriateinTitle VIl cases. The
Court's deci sion inKol stad does not change this, and U-Haul ' s rel i ance
onthis caseis msplaced. AlthoughKol stad observed that Congress
directed federal courtstointerpret Title VII using agency principl es,
it only anal yzed appl i cati on of agency principlesinthe context of
puni tive damages and 42 U. S. C. § 1981a. See 527 U. S. at 539-46. The
Court did not address singl e-enpl oyer i ssues at all; Kol stad, then,
does not demand that plain error be found in this case.

Thi s Court has al so declinedtoreach theissue of what the

proper test for determ ni ng enpl oyer status under Title VIl is. InMas
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Mar ques v. Digital Equi pnment Corp., 637 F. 2d 24 (1st Cir. 1980), we

uphel d the district court's holding that the plaintiff's single-
enpl oyer cl ai mdi d not neet t he standards of any of the possi bl e tests.
We identifiedthree "recogni zed" nmet hods for determ ni ng whet her a
si ngl e enpl oyer exists under TitleVII: theintegrated-enterprisetest,
the corporate | aw"shan test, and t he agency test. Seeid. at 27.
None of the three tests were explicitly adopted or excl uded by the
First Grcuit. Theintegrated-enterprisetest currently appears to be
t he st andard adopt ed, or at | east applied, by amajority of circuits

t hat have reached the i ssue. See Hukill v. Auto Care, Inc., 192 F. 3d

437, 442 (4th Gr. 1999) (FM.A rather than Title VIl claim; Know t on

v. Teltrust Phones, Inc., 189 F.3d 1177, 1184 (10th Cir. 1999)

(applying integrated-enterprisetest without explicitly adoptingit);

Swal | ows v. Barnes & Nobl e Book Stores, Inc., 128 F. 3d 990, 993-94 (6th

Cir. 1997); Gook v. Akrowsm th Shel burne, Inc., 69 F. 3d 1235, 1240 (2d

Gr. 1995); McKenzie v. Davenport-Harris Funeral Hone, 834 F. 2d 930,

933 n.3 (11th Cir. 1987); Childs v. Local 18, Int'l Bhd. of El ec.
Workers, 719 F. 2d 1379, 1382 (9th Cir. 1983); Trevino v. Cel anese
Corp., 701 F. 2d 397, 403-404 (5th Gr. 1983). Papa, the case cited by
U- Haul as appl yi ng agency principles, identifiedthreeinstancesin
whi ch it woul d be appropriate for a parent and subsidiary to be treated
as a singleenployer under Title VII: (1) where the two corporations

woul d be treated as one ("piercingthe corporate veil") withregardto
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creditors' clainms under corporate | aw, (2) where the subsidi ary has
been created to escape liability under the anti-discrimnation | aws;
or, (3) where the parent corporation "directedthe di scussion, act,
practice, or policy of which the enployee of its subsidiary was
conpl ai ning." Papa, 166 F. 3d at 941. The Seventh Circuit's primry
criticismof the four-factor integrated-enterprisetest isthat it
could subject small firms to Title VII liability that should be
protected by the fewer thanfifteen (or twenty) enpl oyees exenpti on.
Seeid. at 940. "[We are hesitant tofind anerror 'plain where, as
inthis case, thelegal basis for the proposedinstruction. . . is not

‘clearly established.'" Elwood v. Pina, 815 F. 2d 173, 176 (1st Cir.

1987). The district court cannot be saidto have commtted plainerror

by follow ng the bul k of avail abl e precedent on the issue.

Appel | ant' s argunent that the i ntegrated-enterprisetest
shoul d not have appl i ed and t hat agency pri nci pl es shoul d have been
substituted has been forfeited for failingto neet the requirenent of
Rule 51 and for failingto bringthe issue beforethe district court at
any time during the proceedings. Instructing the jury on an
integrated-enterprisetest to determ ne singl e-enpl oyer status resulted
inno mscarriage of justice. Nor didthe instruction affect the
fairness andintegrity of the judicial proceeding. Accordingly, the

district court's instruction was not plain error and is affirmed.
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B. U Haul's next argunent is that theinstructiononthe
i ntegrated-enterprise test was incorrect. Our review of jury
instructions is de novoto ascertain whether the chall enged i nstruction
has "a tendency to confuse or m slead the jury with respect to the

appl i cabl e principles of law. " Tatro v. Kervin, 41 F.3d 9, 14 (1st

Cir. 1994). |If theinstructionis erroneous, a newtrial will be
orderedif theerror, based onthe entirerecord, was prejudicial. See
id. Wewll not, then, reverse ajudgnent if the error that resulted
fromthe incorrect instruction was harm ess. See id.

The district court accurately set out the four factors of the
i ntegrated-enterprisetest. U Haul conplains that the district court
di d not enphasi ze t he control over | abor rel ations factor and that the
di strict court included ot her consi derations beyond the four factors.

The jury was instructed as follows (enphasis added):

Now, to succeed on these clains, the plaintiff
must first prove by a preponderance of the
evi dence, nore likely true than not true, that
each of the defendants in this case was her
enployer. . . . Inorder to determ ne whet her U
Haul I nternational was the plaintiff’s enployer,
you nmust consi der the rel ati onshi p bet ween U- Haul
| nternational and U-Haul Conmpany of Maine,
i ncluding the extent to which there is: one,
interrelation of operations; two, commbDn
managenent ; three, centralized control of | abor
relations; and four, conmon ownership.

Al so, relevant tothisinquiry arefactors
such as whether U-Haul International exerts
consi derabl e i nfl uence over U- Haul Conmpany of
Mai ne’ s personnel policies, advertising and ot her
deci si ons, and whether U-Haul |nternational
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control s U-Haul Conpany of Maine’ssal es goal s,
marketing strateqgies, sales catalogs, and
adverti sing.

We hold that the district court did not properly set out the
i ntegrated-enterprise test for the jury.

Of thecircuits that have appliedthe integrated-enterprise
test, thereis near unanimty that control of | abor operationsi.e.,

control of enpl oynent decisions, is the nost i nportant of the four

factors. SeeHukill, 192 F. 3d at 442; Llanpallas v. Mni-Circuits,

Lab, Inc., 163 F.3d 1236, 1244-45 (11th Cr. 1998) (finding that

control of enpl oynent decisionsiscritical under either integrated-

enterprise or joint-enployer test); Lockard v. Pizza Hut, Inc., 162

F. 3d 1062, 1070 (10th Cir. 1998); Lusk v. Foxmeyer Health Corp., 129

F.3d 773, 777 (5th Cir. 1997); Swal |l ows, 128 F. 3d at 994; Cook, 69 F. 3d
at 1241. We agree with the above circuits and adopt the viewt hat
control of enploynent decisions is a primary consideration in
eval uati ng enpl oyer st at us.

Appel | ants argue that the district court erredinfailingto
instruct thejury that the ultimte questi on was whet her t he parent
corporation was a final decisionnmaker in connection with the enpl oynent
at issue. Thecircuits have differedinthelevel of control that is
requiredinorder to satisfy the control of enpl oynent prong. The

Fifth and Tenth Circuits have held that a "' parent's broad general
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pol i cy statenents regardi ng enpl oynment natters are not enough' to nmake
t he requi red show ng of centralized control over | abor relations. 'To
satisfy the control prong, a parent nust control the day-to-day
enpl oynment deci sions of the subsidiary.'" Lockard, 162 F. 3d at 1070

(quoting Frank v. U.S. Wst, Inc., 3 F.3d 1357, 1362 (10th Cir. 1993);

see Lusk, 129 F.3d at 777-78. The rationale for a nore stringent
requi renment of inter-relatedness is based on the corporate |aw
principleof limtedliability. See Lusk, 129 F.3d at 778. Limted
liability prevents a parent corporation frombei ng hel d responsi bl e for
the acts of its subsidiaries unless the separateness of theentitiesis
a sham and "there i s an absence of an arm s-1ength rel ati onshi p anong
the conpanies.” Know ton, 189 F.3d at 1184.

Al t hough t he argunent for whol esal e i ncorporationof limted
liability has substanti al support, the exclusive focus on i ndi vi dual
hiring and firing decisions conflictswiththerenedial public policy
goal of anti-discrimnation|aws. Seelusk, 129 F.3dat 777 n.3. In
addition, astringent enphasis onthe |l abor prong renders t he ot her
three factors of the integrated-enterprise test devoid of inpact,
essentially reducing the test to aone-questioninquiry. W chooseto
followthe nore "fl exi bl e" approach adopt ed by t he Second G rcuit which
f ocuses on enpl oynent deci sions, but only tothe extent that the parent
exerts "'an anount of participation[that] is sufficient and necessary

to the total enpl oynent process, even absent total control or ultinmate
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authority over hiring decisions.'" Cook, 69 F. 3d at 1240-41 (quoting

Arnbruster v. inn, 711 F.2d 1332, 1338 (6th Cir. 1983)).

Accordingly, we hold that the district court shoul d have directedthe

jury to place particul ar enphasis ontheinterrel ati on of enpl oynent

deci si ons between U-Haul International and U-Haul Conpany of Mai ne.
We nowturnto the addi ti onal consi derations on which the

district court instructed the jury and which U-Haul contests were

i nproper. The district court began the enpl oyer i nstruction by setting

out the four factors of theintegrated-enterprisetest. The court then

identifiedother "relevant” factors, such as i nfl uence over personnel

deci si ons and advertising and establishment of sales goals and

mar keting strategies. Appellants cite Schweitzer v. Advanced

Tel emarketing Corp., 104 F.3d 761 (5th Gir. 1997), in support of the

argunent that these additional factors shoul d not have been includedin
the instruction. InSchweitzer, thedistrict court added fi nanci ng of
t he subsidiary by the parent and i nadequate capitalization of the

subsidiarytotheintegrated-enterprisetest factors. See Schweitzer

at 765. The Fifth Grcuit found error intheinstruction, hol ding that
the additional factors wereirrel evant to the singl e-enpl oyer i nquiry.
See id.

Appel | ant s shoul d have no conpl aint with the instruction by

the district court to consider i nfluence over personnel deci sions.

This goes directly to the nost i nportant factor, control of enpl oynent
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decisions, making it indisputably relevant tothe jury's deliberations.
As for sales, marketing, and advertising, these factors may be
consi dered under the interrelation of operations prong, but only
i nsofar as the parent isinvolved"directlyinthe subsidiary's daily
deci sions. "™ Lusk, 129 F. 3d at 778. The district court shoul d have
been cl ear that U-Haul International's involvement nust have been
proactive in order to be relevant. Furthernore, by singling out
advertising, nmarketing, and sal es, the instruction m ght have |l ed t he
jury to believe that these factors took significance over other,
equal Iy i nportant consi derations. At amninum the district court
shoul d have identified these factors as exanpl es falling under the
interrel ati on of operations prong and provi ded ot her exanpl es of
interrelation.” The inclusion of additional considerationsinthis
manner when instructing on the integrated-enterprise test was error.
Havi ng hel d t hat the jury instructi on onthe integrated-
enterprisetest should have identified control of enpl oynent as t he
nmost i nportant, but not exclusive factor, we exam ne whet her the error
was harnful to the appell ants such that the case nust be renmanded f or
anewtrial. See Fed. R Civ. P. 61. Anewtrial is necessary only

"if the error could have affected the result of the jury's

 Exanpl es i ncl ude: shared enpl oyees, services, records, office space,
and equi pment, commi ngl ed finances, and handling by t he parent of
subsi diary tasks such as payroll, books, and tax returns. See
Know ton, 189 F.3d at 1184 n.7; Lusk, 129 F.3d at 778.
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deliberation.” Allen v. Chance Mg. Co., 873 F. 2d 465, 469 (1st Cir.

1989). In making that determ nati on, we consi der whet her we can say
"with fair assurance that the judgnent was | i kel y unaf fected."” Putnam

Res. v. Pateman, 958 F. 2d 448, 471 (1st Cr. 1992). Inthis case, the

error inthe formul ati on of the integrated-enterprisetest was one of
enphasi s, and there was substanti al evi dence presented at trial onthe
enpl oyer question. We holdthat theincorrect juryinstructionlikely
did not affect the ultimate determ nation by the jury that U- Haul
| nt er nati onal was appel | ee' s enpl oyer, and the error, therefore, was
har m ess.

The errorsintheintegrated-enterpriseinstructionwere
har ml ess when consi dered wi t h t he si ngl e- enpl oyer evi dence present ed at
trial. Romano offered the foll ow ng evidence relating to U Haul
I nternational's status: (1) U-Haul Conpany of Maineis ownedinits
entirety by U-Haul International; (2) the two conpani es share three
directors; (3) U-Haul International receives revenues fromU Haul of
Mai ne' s transactions as well as adaily report of the sanme; (4) U Haul
| nternati onal establishes equipnment rental rates; (5) U Haul
| nt ernati onal provides accounting services to U-Haul of Maine; (6) U
Haul International provides |egal, marketing, budgeting, accounting,
and training services to U-Haul of Maine; (7) thereis interchange of
enpl oyees between t he t wo conpani es; and, nost inportantly, (8) U Haul

I nt ernati onal sets hunman resources and personnel policies, establishes
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t he wage scal e, the pay day, and all fringe benefits, nmust approve pay
i nexcess of the scale, limts shift prem uns and the hours of part-
timers, processes payroll, prohibits payroll advances, nust approve any
rehire, maintains duplicate personnel records, and i nvites enpl oyees of
U Haul of Mai ne to present conpl ai nts concerning di scrimnation, sexual
harassment and | eaves of absence to U-Haul International's Human
Resour ces Department. Based on this evidence, the jury could have
concl uded t hat each of the four factors of theintegrated-enterprise
t est had been satisfied. Further, there were nultiple exanpl es of U
Haul International's involvenent in enploynment-related matters. Even
i f theinstruction had enphasi zed t he control of enpl oynent prong, it
is not apparent that the jury would have reached a different
conclusion. The error, then, was not harnful, and no newtrial is
war r ant ed.

C. Appellants' related challengetothe Special Verdict
Question 1: "Did U-Haul International control the operations of U Haul
Co. of Maineto such an extent that U Haul Co. of Maine's actions are
attributable to U- Haul International ?,"” is waived for failureto object
tothe question at thetine of trial. While appellants repeatedly
objectedtotheinstructiongivenbythedistrict court tothe jury on
theintegrated-enterprisetest, they didnot nention Speci al Verdi ct
Question 1 at either the charging conference or during their post-

instruction objections. Qur reviewisthuslimtedtoplainerror, see

-22-



Arthur D. Little, Inc. v. Dooyang Corp., 147 F.3d 47, 53 (1st Cir.

1998), of which there is none. Even under the abuse of discretion
standard, Special Verdict Question 1is not erroneous, because it does
not conflict withour articulation of a proper i ntegrated-enterprise
i nstruction.

D. Appel |l ants argue that there was i nsuffici ent evi dence of
anintegrated-enterpriseto support afindingthat U Haul |nternational
was appel |l ee' s enpl oyer.® Appellee counters that this argunent is
wai ved for failureto articulate the objectionw th specificity at the
cl ose of evidence. Whet her or not appellants sufficiently renewed
t heir objection®is not one we nust address, because t he evi dence, as
di scussed above and viewed i n the i ght nost favorabl e to t he appel | ee,
is norethan sufficient toupholdthe determ nation by the jury. See

Transanerica Prem er Ins. Co. v. Ober, 107 F. 3d 925, 929 (1st Cir.

1997). For the sane reason, we declinetoreversethe district court's
denial of anewtrial onthis issue. See id. (verdict nmust be so

contrary to the evidence that a m scarriage of justice would result).

8 Appel | ants have not been cl ear whet her they are chal |l engi ng t he
subm ssi on of the questiontothejury or thefinding by thejury. W
w il treat the question, asdidthedistrict court inits Order denying
judgnent as amatter of lawor anewtrial, as achallengetothe jury
verdi ct.

9 Al parties concede that appel | ants nade t he suffici ency argunent at
the cl ose of appellee's case. The waiver issue concerns whet her
appel l ants i ncorporated this argunment intotheir notion for judgment as
amatter of lawat the close of all evidence, as requiredto preserve
t he issue for appeal.
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I'l1. Damages

A. The Supreme Court deci ded Kol stad v. Aneri can Dent al

Ass'n, 527 U. S. 526 (1999), just prior tothe conmencenent of this
trial. After commenting that Kol stad had potential i npact on t he case,
the district court determned that its application would be resol ved at
t he concl usion of evidence at trial. |In this appeal, appellants
chal I enge the jury verdict finding punitive danages as i nproper under
Kol st ad. Appell ee counters that the argunent i s wai ved, not havi ng
been properly rai sedinappellants' notion for judgnent as a natter of
law. G ventherelatively contenporaneous occurrence of the Kol stad
decisionandthetrial inthis case, aswell asthedistrict court's
deci sion to address Kol stad after the cl ose of evidence, we wll
address appell ants' Kol stad argunent.

Kol st ad addressed t he avail ability of punitive damages in
Title VIl cases under 42 U.S.C. § 1981a(b)(1); specifically, inwhat
cat egory of discrimnation cases a plaintiff may recover punitive
damages. The Court hel d t hat Congress i ntended to authorize punitive
danmages in "only a subset of <cases involving intentional
discrimnation." l1d. at 534. The Court interpretedthe statute's
"malice" or "recklessindifferencetothe federally protectedright[],"
however, as not requiring evidence that the m sconduct was egregi ous.
See id. at 535. Instead, the inquiry should focus on the acting

party's state of mnd. Seeid. Thus, punitive danages are avail abl e
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in cases in which the enployer has, at mninum engaged in the
discrimnatory action"inthe face of a perceivedriskthat its actions
will violate federal law. " [d. at 536.

The Court went on to discuss inmputing punitive damges
liability for the bad acts of the individual onto the enpl oyer. Conmmon
lawlimts vicarious liability for punitive damges t hrough agency
principles. Seeid. at 541. As such, the Court hel d that an enpl oyer
may be | i abl e for punitive damages under Title VII1 in four instances:
(1) when t he agent has been aut hori zed by the principal tocomit the
m sconduct i n question; (2) when the principal reckl essly enpl oyed t he
unfit agent; (3) when the agent, acting in a nmanagerial capacity,
comm tted the m sconduct withinthe scope of the enpl oynent; or, (4)
when t he agent's bad act was subsequent |y approved by t he pri nci pal .
Seeid. at 542-43. The Court limted the reach of the third situation
by absol vi ng an enpl oyer fromliability for punitive danages i f a good-
faitheffort toconply wththerequirenents of Title VIl is nade. See
id. at 545-46. It is this aspect of theKol stad hol ding that i s nost
critical to the instant case.

The district court issued a proper Kolstad jury instruction
on the issue of punitive damages:

You may award the plaintiff punitive damages i f

you find. . . that the acts or om ssions of the

def endant s wer e done nal i ci ously or with reckl ess

indifferenceto her federally protectedrights.
You are not to award punitive damages
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agai nst U-Haul International or U -Haul Conpany of

Maine if you find that they nmade a good-faith

effort to prevent discrimnation in the

wor kpl ace.
Appel | ants argue that the jury findings with respect to state of m nd
of the individuals who fired Ronano, the nanageri al status of those
individuals, andthe efforts of U-Haul I nternational and U- Haul Conpany

of Maineto conply with Title VIl were unsupported by the evi dence

presented at trial. W reject each of these contentions in turn.

As tothe state of m nd, thereis anpl e evi dence t o suggest
t hat Nadeau, Romano' s i medi at e supervi sor, was aware that firing
Rormano was di scri m natory. Smedberg, the U-Haul of Maine President who
al l egedly ordered the firing, apparently knewabout U-Haul's anti -
di scrim nation policies. Construingthe evidence nost favorably to
appel | ee, the jury coul d have reasonabl y concl uded t hat t he acti ons by
Nadeau and Snmedberg were taken wi t h reckl ess di sregard to appel |l ee's
federal rights.

The argunent t hat Snedber g cannot be a "nmanager" of U Haul
| nternati onal because he allegedly did not work for U Haul
International alsofails. After findingthat U Haul |International and
U- Haul Conpany of Mai ne were a si ngl e enpl oyer for purposes of Title
VI, Smedberg's position as President of U-Haul Conpany of Maine
gqual i fi es hi mas a manager of U-Haul International as well. See Lowery

v. Circuit City Stores, Inc., 206 F.3d 431, 447 (4th Cir. 2000).
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Appel | ants' assertion that appel |l ee bears the burden of
provi ng appel  ants' | ack of good faitheffortstoconplywthTitle VI
isincorrect. Al thoughKolstad does not state specifically which party
must put forth such evidence, the good-faith aspect of Kol st ad has
subsequently been characterized as an affirmative defense, see

Passantino v. Johnson & Johnson Consuner Prods.. I nc., 212 F. 3d 493,

516 (9th G r. 2000); Deff enbaugh-WIlians v. WAl -Mart Stores, Inc., 188

F.3d 278, 286 (5th Gr. 1999), and an exceptiontovicarious liability,

see Odgen v. Wax Works, Inc., 214 F.3d 999, 1009 (8th Cir. 2000);

Lowery, 206 F. 3d at 445; Renedi es: Kol stad's "(ood-Fai th" Def ense Means

What It Says, 15 NO. 2 Fed. Litigator 47 (Feb. 2000). W agreew th

t hese characteri zati ons. The defendant, therefore, i s responsible for
showi ng good faith effortsto conply withthe requirenents of Title
VI,

Kol st ad did not articul at e any specific evi dence necessary
for afindingof good-faitheffort. Grcuit and district courts have
since attenpted to add substance to t he standard, and we ar e per suaded
by their general conclusions. We hold that a witten non-
di scrimnation policyisoneindicationof anenployer's effortsto
conply with Title VII. Seelowery, 206 F. 3d at 446. But awitten
statenent, without nore, isinsufficient toinsulate an enployer from

punitive danages liability. See Odgen, 214 F. 3d at 1010; EECC v. Wl -

Mart Stores, Inc., 187 F. 3d 1241, 1248 (10th G r. 1999). A defendant
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must al so showthat efforts have been nade to i npl enent its anti -
di scrim nation policy, through education of its enpl oyees and active
enf orcenent of its mandate. "Although the purpose of Title VII is
served by rewardi ng enpl oyers who adopt anti-di scrim nation policies,
it woul d be undermned i f those policies were not inpl enented, and were
al l owed instead to serve only as a device to al |l owenpl oyers t o escape
punitive damages for the di scrimnatory activities of their manageri al

enpl oyees." Passantino, 212 F.3d at 517.

Appel I ants did put forth evidence regardingtheir effortsto
conply with anti-discrimnationlaw. Both U Haul International and U
Haul of Maine distribute materials regardingtheir policies of hiring
wonen, mnorities, and di sabl ed persons. Managers and supervi sors are
advi sed that term nati on because of gender i s prohibited by | awand are
instructed to hire on the basis on qualifications and not on
discrimnatory factors. U Haul, however, did not put forth evi dence of
an acti ve mechani smfor renew ng enpl oyees' awar eness of the policies
t hrough ei t her specific educati on prograns or periodi c re-di ssem nation
or revision of their witten materials. There was no testinony by
appel  ants' wi tnesses that i ndicated that supervisors weretrainedto
prevent discrimnationfromoccurring. Further, appellants did not
give exanples in which their anti-discrimnation policies were
successfully foll owed. W do not hol d that appellants were requiredto

present evidence onall of these factorsinorder toqualify for the
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good-faith defense. But based on t he evi dence that was presentedto
the jury, construed nost favorably for the appell ee, we findthat the
jury's conclusion in this regard was reasonable, and we will not
di sturb the verdict.

B. Appell ants next argue that the district court erredin
resubmtting the conpensatory and nom nal danmages questions tothejury
after the jury returned an initial verdict of $0 in conpensatory
damages and $15, 000 i n nom nal damages. The district court determ ned
t hat there was a m stake on the verdi ct form that the $15, 000 noni nal
damages award di d not accordwi th the district court's instructions
t hat nom nal danages be m ni mal, "such as one dollar."” The district
court surmsed that the jury probably confused nomnal wth
conpensat ory danages and proposed resubm tting the two questions, after
repeatingthejuryinstructions, tothejury. Theultinmate result of
t he resubm ssionresultedinthe jury awardi ng $15, 000 i n conpensat ory
damages and $0 in nom nal dammges.

Appel l ants did not object to the resubn ssion of the
conpensat ory and nom nal danmages questions. In conferencew ththe
di strict judge, appel |l ants suggested either resubn ssion of all the
damages questions (i.e., including punitive damages) or declaring a
m strial because the jury "is fatally confused on the concept of

damages . . . [including] punitive damages."” On appeal, appell ants

change tack, arguing that the jury was not confused and that the
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di strict court shoul d not have resubm tted questions tothe jury, but
i nst ead shoul d have accept ed t he nom nal damages award and reduced it
accordingly.

The standard of reviewfor a determ nation of resubm ssion

of special verdict questionsis for abuse of discretion. See Scott-

Harris v. City of Fall River, 134 F. 3d 427, 435 (1st Gr. 1997), rev'd

sub nom on ot her grounds Bogan v. Scott-Harris, 523 U. S. 44 (1998).

A failure to object to verdict inconsistency before the jury is

di scharged constitutes wai ver. See Coastal Fuels of P.R., Inc. v.

Cari bbean Petroleum Corp., 79 F.3d 182, 201 (1st Cir. 1996).
Appel | ants' failure to object toresubm ssionwhenthe district court
gave both parties an opportunity to voi ce any objections simlarly
l[imts our review W reviewthe district court's decision, then, for
pl ain error and hol d t hat none i s evident inthe resubm ssion of the
gquestions on conpensatory and nom nal damages.

The di strict court characterized the verdict as i nproper
because the jury awarded $15, 000 i n nom nal damages. Nomi nal danmages
are intended torecognize aplaintiff's|egal injury when no actual

nonet ary danmages may be di scerned. See Magnett v. Pelletier, 488 F. 2d

33, 35 (1st Cir. 1973). The amount of nom nal damages that may be
awarded is not limtedto $1. The nature of nom nal damages conpel s,
however, that t he anount be m ni mal , and we have hel d t hat an anount of

even $500 exceeds t he appropri at e hi gher boundary of nom nal damages.
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See id. ("Five hundred dol | ars charged agai nst an i ndi vi dual police
officer isnoneretoken.") Thedistrict court was correct, then, in
concl udi ng that the jury coul d not have understood t he concept of
nom nal danmages properly. Appellants contend that this apparent
m st ake on the part of thejuryis amstake only as to the anount t hat
t hey coul d award i n nom nal damages. The district court di sagreed,
surm sing that the jury probably confused nom nal with conpensatory
danmages, pronpting the deci siontoresubmt both questions. Appellants
ar gue t hat resubm ssi on was i nproper because speci al verdi ct questions
may only be resubmtted to the jury when there i s an inconsistency
within the verdict and there is no view of the verdict that can

reconcil e the inconsistency. See Santiago-Negrén v. Castro-Dévila, 865

F.2d 431, 444 (1st Cr. 1989). Appel | ants are correct that there was
not an i nconsi stency withinthis verdict under all possible views. Had
the district court adopted appel |l ants' version of thejury's error, the
nom nal damages award woul d not be i nconsi stent with any ot her part of
t he verdict, but instead only i ncorrect as to the nom nal damages
instruction. This is not a case, then, in which the verdict is

"inconsistent" as identified in Santi ago-Neagr én.

Under either the district court's or appellants’
i nterpretations, however, the jury was obvi ously unclear astothe

proper role for nom nal damages. InAtlantic Tubi ng & Rubber Co. v.

| nternati onal Engraving Co., the jury returned a verdict that the
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di strict judge believed contai ned answers to special interrogatories
t hat were ei ther "inconsistent or anbi guous." 528 F. 2d 1272, 1275 ( 1st
Gr. 1976). The district court accordingly determ ned that additional,
clarifying questions needed to be submtted to resol ve t he conf usi on.
In exam ning this decision, we held that the trial court had
"consi derabl e discretion. . . [inits decisionwhether torefuse] to
enter judgnent on the bases of a jury's answer to a set of
interrogatories,"” and that such a deci si on "shoul d not be reversed
si nply because an appel | ate court concludes that it is possibleto
reconcilethejury sresponses.” 1d. at 1276 (cited with approval in

Sant i ago- Negr 6n, 865 F. 2d at 444). |n another case, we upheld the

district court's resubm ssionof ajury questionfor clarification as
"precisely correct” and affordingthe jury a"tinely opportunityto

strai ghten out bot h apparent and possi bl e m stakes."” Poduska v. Ward,

895 F. 2d 854, 857 (1st Gir. 1990). SeealsoSmth v. Ricel and Foods,

Inc., 151 F.3d 813, 821 (8th Cir. 1998) ("A district court has
di scretionto decide whether ajury's findings onaverdict formare
i nconpl ete, confusing, or i nconsi stent and whet her toresubmt the
claimto the jury.").

The jury confusion in this case resenbles that found in

Atl antic Tubi ng and Poduska, and t hus the requirenent of absol ute

i nconsi stency established in Santi ago- Negron does not apply. The

district court's decisiontoresubmt the two questions and all owt he
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jury an opportunity tocorrect its m stake does not risetothelevel
of plainerror, or even abuse of discretion. The jury had not yet been
di scharged, and counsel was provided with afull opportunity to object

to the resubm ssion. See Santi ago-Neqgroén, 865 F.2d at 444. The

district court'sinterpretation of thejury's verdict nmade | ogi cal
sense. |t didnot take the decision-nakingroleaway fromthe jury and
gave the jury a second chance to render a proper verdict. The district
court was clear initsinstruction of what appel | ee needed to prove in
order tobeentitledto conpensatory danages. There is no indication
that the jury disregarded the jury instructions on danages on second
hearing. The jury was not forced or coerced by the judge into
reversi ng t he nom nal and conpensat ory damages awar ds. They coul d have
sinply reduced the nom nal damages to an appropriate amount. We
concl ude that the district court took the appropriate and "safest"™

cour se. Scott-Harris, 134 F.3d at 435.

Because we affirmthe district court's decision to re-
i nstruct on conpensat ory and nom nal danages, we need not address
appel l ants' argunents regardi ngthe availability of punitive damages in
t he absence of conpensatory danages.

C. U-Haul's final argunent is that the punitive danages
award i s grossly excessive and violates the Fifth and Fourteenth
Amendnments. The jury award of $625, 000 was r educed t o $285, 000 by t he

district court toconformw th the punitive damages cap i nposed by 42
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U S C 8198la(b)(3). Appellants allegethat the19to 1 ratio between

punitive and conpensat ory damages cannot st and when neasured by t he

t hree gui deposts identified by the Suprene Court in BMVof North

Anerica, Inc. v. Gore, 517 U. S. 559 (1996). For the reasons set out

bel ow, we di sagree.

Revi ewof a punitive damages award i s de novo, and t he awar d
will stand unless we findit "certain" that the anount in question
exceeds t hat necessary to puni sh and deter the all eged m sconduct. See

Quint v. AE Staley Mg. Co., 172 F.3d 1, 14 n. 11 (1st Cir. 1999).

Ssmlarly, inBMV the Suprene Court identified punitive damages awar ds
t hat "enter the zone of arbitrariness that viol ates t he Due Process
Cl ause of the Fourteenth Arendnent” as t hose that surpass t he goal s of
puni shnent and deterrence. 517 U. S. at 568. Fundanmental to the due
process anal ysi s i s whet her the def endant received fair notice that the
conduct i n question was prohibited and what the potential penalty for
engagi ng i n that conduct coul d be. Seeid. at 574. Tofacilitatethis
i nquiry, the Court provided three "gui deposts” useful in determ ning
whet her a def endant recei ved adequat e noti ce of the punitive damages
award: (1) the degree of reprehensibility of a defendant’'s conduct; (2)
the rati o between punitive and actual and potenti al damages; and, (3)

a conparison of the punitive damages figure and other civil and

crimnal penalties inmposed for conparable conduct. See id. at 574.
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Thi s case was brought under Title VIl of the Gvil R ghts Act
of 1964, and the punitive danages award was aut hori zed and | i m ted by
42 U. S.C. 8 1981a. A congressionally-mndated, statutory schene
i dentifying the prohibited conduct as well as the potential range of
fi nanci al penalties goes far i nassuringthat appel |l ants' due process
ri ghts have not been violated. |[|n explaining why a conparison of
conpar abl e penaltiesis inportant tothe excessivenessinquiry, the
Court commented: "areview ng court engaged i n det er mi ni ng whet her an
awar d of punitive damages i s excessive should 'accord "substanti al

deference” to |l egi sl ative judgnents concerni ng appropri ate sancti ons

for the conduct at issue.'" ld. at 583 (quotingBrowni ng-Ferris | ndus.
of Vt., Inc. v. Kelco Disposal, Inc., 492 U S. 257, 301 (1989)
(O Connor, J., concurring in part and dissenting in part)).

Accordi ngly, a punitive damages award t hat conports with a statutory
cap provi des strong evi dence that a def endant's due process ri ghts have

not been vi ol ated. See EEOCC v. Wl - Mart Stores., Inc., 187 F. 3d 1241,

1249 (10th Cir. 1999).

Even subj ecting t he $285, 000 award t o t he BMNVt hr ee- gui depost
anal ysis, we findthat the anount is constitutionally perm ssible. To
begin, we note that the | evel of reprehensibility of appellants’
al | eged m sconduct i s "perhaps the nost i nportant indicium"™ BMWN 517
U.S. at 575. Viewi ng the evidence nost favorably to t he non-novi ng

party, we conclude that the harns i nflicted upon Romano were nore t han
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"purely econom c innature.” ld. at 576. According to testinony,
Romano was fired fromher job as a custoner service representative
after | ess than t wo weeks of work, because she "sit[s] when she pees."
Thi s statenment, and t hose made subsequently to her fornmer husband, her
father, and to the man hired to replace her, likely canme as a
hum |i ati ng shock and evi nced a bl at ant di sregard of federally and
st at e- mandat ed anti-di scrimnationlaws. |In addition, evidence was
presented at trial suggesting that Nadeau had sai d he woul d deny al | of
t he al | eged comment s t hat he nade r egar di ng Romano bei ng t er ni nat ed
because of her sex inthe event of adiscrimnationsuit. Gventhe
testi mony t hat appel | ants knowi ngly vi ol at ed appel | ee' s federally
protected rights and then attenpted to conceal this violation, we find
t hat appel |l ants' acti ons were nore reprehensi bl e t han woul d appear in
a case involving economc harns only. See id. at 579.

The second consideration in the BMW analysis is
proportionality. The Court di sm ssed any si npl e, mat hemati cal formul a
i nfavor of general inquiry intoreasonabl eness. Seeid. at 582-83.
As such, "particul arly egregi ous” conduct that resultsinrelatively
| ow act ual danages can support a hi gher rati o than conduct that is |ess
reprehensible. See id. at 582. Most ratios will fall within an
acceptablerange, withonly a500to 1 disparity beingexplicitlycited
by the Court as "'rais[ing] asuspicious judicial eyebrow '" |d. at 583

(quoting TXOProd. Corp. v. Alliance Res. Corp., 509 U S. 443, 481
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(1993) (O Connor, J., dissenting)). Inthis case, theratio between
puni tive and conpensat ory damages was 19to 1. G ven the | owactual
danmages due t o appel | ee' s short period of enpl oynent andthe difficulty
i n measuring actual danages in acaseinvolving"primarily personal™
injury, we hold that this is a constitutionally acceptable ratio

bet ween punitive and conpensat ory damages. Deters v. Equifax Oedit

Info. Servs., 202 F.3d 1262, 1273 (10th Cir. 2000).

Finally, therearenocivil or crimnal penalties inposedfor
conpar abl e mi sconduct here. Enforcenent of Title VII is delegatedto
the private citizen who has suffered an injury. But as discussed
above, a defendant, through the statutory schene of Title VI| and t he
puni tive damages cap figures set out therein, has full notice of the

potential liabilitytowhichit was subject. See Deters, 202 F. 3d at

1272. Appellants' due process claimas to the anount of punitive
damages awarded is rejected.
CONCLUSI ON

We hol d t hat U-Haul ' s argunent for an agency st andard rat her
than the integrated-enterprise test in determ ning U Haul
| nternational's status as Romano' s enpl oyer i s wai ved for failureto
obj ect according to the requirenments of Rule 51. The error in
formulating theintegrated-enterprisetest for thejuryis harnless,
and the jury findi ng that U-Haul I nternational was Romano' s enpl oyer

for purposes of TitleVII liabilityis upheld. The district court's
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resubm ssi on of special interrogatories onnom nal and conpensat ory
damages was proper. Finally, the inposition of punitive damges
liability on U-Haul does not viol ate Kol stad, nor is the punitive
damages award constitutionally excessive. On all issues, weaffirm

with costs awarded to appell ee.
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