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July 15, 2008

Centers for Medicare & Medicaid Services

Attention:  CMS-4131-P

Department of Health and Human Services

Hubert Humphrey Building

200 Independence Avenue, SW, Room 445-G

Washington, DC  20201

Re:  File Code CMS-4131-P

Comments to the Centers for Medicare & Medicaid Services (CMS) Proposed Rule:  “Medicare Program; Revisions to the Medicare Advantage and Prescription Drug Benefit Programs” published in the Federal Register (73 FR 28566) on May 16, 2008.  

UCare’s Contract numbers:  H2459, H4270, H2456, and H2407

Dear Sir or Madam:

In response to the above referenced proposed rule, UCare submits the comments outlined in the following pages.  UCare is a nonprofit organization, and our Medicare Advantage plans have over 50,000 members in Minnesota and Wisconsin.  In addition to our individual and employer group business, UCare is a leader in Minnesota with integrated dual eligible Special Needs Plans (SNPs) and holds a contract with both CMS and our state Medicaid agency.  
UCare’s Comments

In addition to the comments provided below, UCare supports the comments submitted by America’s Health Insurance Plans (AHIP) and the Association of Community Health Plans (ACHP).  UCare is a member of both trade associations. 
1. Citation: Special Needs Plans-related provisions in Part 422 – Medicare Advantage Program.
Comment/Issue: UCare supports CMS’ proposed changes and additions to dual eligible SNPs.  CMS’ proposed rules are in alignment with the direction Minnesota and UCare have taken already with exclusive, integrated full benefit dual eligible SNPs. UCare contracts with both CMS and the state Medicaid agency, and integrates Medicare and Medicaid coverage for full benefit dual eligibles.  Our partnership with the state Medicaid agency is an essential component of our long-term strategy for improving coverage for the most complex and vulnerable beneficiaries.  
Recommendation:  None.
2. Citation:  Subpart V – Medicare Advantage Marketing Requirements (§422.2260 et seq.). 
Comment/Issue:  The timeframe to implement certain provisions prior to the annual election period (AEP) and open enrollment period (OEP) is too short to prepare for and ensure compliance.  There are a number of areas in the proposed rules where CMS will likely clarify and/or modify when the final regulation are published.  

Recommendation:  UCare recommends that the effective date of any provisions of the final regulations be effective for actions and enrollments taking place after the 2009 AEP and OEP (April 1 or later).  
3. Citation:  Subpart V – Medicare Advantage Marketing Requirements (§422.2260 et seq.). 
Comment/Issue:  It is unclear if and to what extent the proposed marketing requirements apply to cost plans.  In Minnesota, there is a large concentration of cost plans, and UCare wants to ensure a level playing field between the Medicare Advantage and cost plans.  

Recommendation:  If the proposed marketing requirements do not apply to cost plans, UCare recommends that CMS modify the regulations to apply to cost plans.   
4. Citation:  Subpart V – Medicare Advantage Marketing Requirements (§422.2260 et seq.).
Comment/Issue:  It is unclear if and to what extent the provisions apply employer group plans (i.e., 800 series plans).
Recommendation:  UCare recommends that CMS identify and address the application to employer group plans through the employer group waiver process and publish the guidance in the Medicare Managed Care Manual, Chapter 9.
5. Citation:  Prohibition on meals for potential enrollees (§422.2268(b)).
Comment/Issue:  UCare supports the prohibition on meals for potential enrollees at marketing activities.  While the preamble at page 28583 explains that refreshments are allowed, such as coffee, soft drinks and snacks, the regulation does not include this important information on what is allowed at marketing activities.
Recommendation:  UCare recommends that the regulation be modified to clarify that refreshments are allowed.
6. Citation:  Prohibition on door-to-door solicitation and other unsolicited direct contact, including telephone calls (§422.2268(d)).
Comment/Issue:  UCare supports the prohibition on door-to-door marketing activities and cold calling.  However, the proposed rule does not permit outbound calls when a beneficiary has already expressed interest in the plan to an organization via a phone call or in writing.   
Recommendation:  UCare recommends that the regulation be revised to allow for outbound calls when a beneficiary has initiated contact with the organization or when the call is to offer information to beneficiaries with whom the organization already has an existing relationship.  Examples of an existing relationship include a member of a MA plan under the same organization or a different product and newly eligible for Medicare.
7. Citation:  Prohibition on marketing products beyond scope agreed upon prior to the appointment (§422.2268(g)).
Comment/Issue:  UCare supports the proposal to limit any appointment with a beneficiary involving marketing health care-related products (for example, whether Medicare supplement, Medicare Advantage, stand-alone PDP will be discussed) to the scope agreed upon by the beneficiary. However, the language in the preamble at page 28583 and the proposed rule use varying terminology and the intent of the limitation is more limited in the proposed rule.  For example, it would be a disservice to the beneficiary if MA-only plans were in-scope and at the appointment is was discovered the individual was a full benefit dual eligible beneficiary.  In this scenario, neither the organization’s MA-PDs nor dual eligible SNPs could be discussed with the beneficiary.
In addition, there is an incorrect use of the term “plan” in this provision.  
Recommendation:  UCare recommends that the language be revised to read as follows:

(g) Market any health care-related product during a marketing appointment beyond the scope agreed upon by the beneficiary, and documented by the organization, prior to the appointment. Organizations may discuss their entire portfolio of MA plans.
Note that “plan” was replaced with “organization.”  The organization is the entity that would document the scope of the marketing appointment.
8. Citation:  Prohibition on sales activities in provider offices or places where health care is delivered (§422.2268(k)).
Comment/Issue:  UCare supports the CMS policy allowing sales activities in health care settings only in common areas and prohibiting such activities in areas where patients primarily intend to receive health care services.  However, the general and broad reference in the proposal to prohibiting sales activities in “provider offices or other places where health care is delivered” could be misinterpreted to restrict activities in common areas.  
Recommendation:  For clarity, UCare supports AHIP’s recommendation that the regulation be revised to include language similar to the existing CMS guidance in the Medicare Marketing Guidelines, page 24, so that it reads as follows: 

(k)  Conduct sales presentations or distribute and accept plan applications in areas where patients primarily intend to receive health care services.  These restricted areas generally include, but are not limited to, waiting rooms, exam rooms, hospital patient rooms, and pharmacy counter areas (where patients wait for services or interact with pharmacy providers and obtain medications).  MA organizations [Part D plans] may, however, conduct sales presentations and distribute or accept applications in common areas, such as hospital or nursing home cafeterias, community or recreational rooms, conference rooms, and for pharmacy counters located in retail settings, the space outside of where patients wait for services or interact with pharmacy providers and obtain medications.
9. Citation:  Prohibition on sales activities at educational events (§422.2268(l)).
Comment/Issue:  UCare supports the prohibition on sales activities at educational events, which currently includes sales presentations and acceptance of applications.  However, we believe that the dissemination of information, including an enrollment form, to beneficiaries at educational events is fundamental to their purpose.  For example, in Minnesota, the Minnesota Senior Federation holds “educational events” at which organizations are expected to disseminate information, including enrollment forms, to attendees. Other examples are employer open enrollment sessions and employer-sponsored educational events/fairs.  Again, it is expected that organizations distribute plan information/enrollment forms.
Recommendation:  UCare recommends that the existing CMS policy, which permits plan sponsors to provide CMS-approved pre-enrollment information, including enrollment forms, be retained.  
10. Citation:  Prohibition on co-branding with providers on member identification cards (§422.2268(n)).
Comment/Issue:  The strict prohibition of co-branding with providers on member identification cards does not allow for the inclusion of member selection of specific providers or provider organizations.  
Recommendation:  UCare recommends that CMS revise the proposed rule to include language from the Medicare Marketing Guidelines, page 12, that allows for inclusion of provider names/logos on member ID cards.  In this situation, the information is helpful to beneficiaries and the providers they have selected and does not raise concerns about beneficiary confusion.  
11. Citation:  Broker and agent commissions (§422.2274(a)).
Comment/Issue:  As stated in comment two above, the timeframe to implement the new requirements is too short.  UCare will need to notify affected individuals, modify contracts, reprogram systems, etc.  
Recommendation:  UCare recommends that any commission-related provisions be effective for actions and enrollments effective April 1, 2009  or later (following the 2009 AEP and OEP), or a minimum of six months from the date of publication of the final regulations, whichever is later.   
12. Citation:  Application to employed marketing representatives and independent agents and brokers (§422.2274(a)(1)).
Comment/Issue:  It is not clear if the regulation applies to employed marketing representatives.  The proposed rule refers “independent brokers or agents.”  However, the preamble at page 28583 refers to “agent or representative.”  If CMS intends that the commission requirements apply to marketing representatives who are employees as well as independent brokers and agents, this position raises serious concerns.  UCare believes it is impractical and unworkable.  The compensation structure applicable to employees is so fundamentally different from the commissions paid to independent agents that it would be very difficult to identify a workable basis for establishing a single appropriate commission level.   Supplied below is the AHIP example it supplied in its comments to CMS that illustrates our concerns.  
Employed marketing representatives typically receive a base salary from a single MA or Part D plan sponsor, which may vary according to seniority or other criteria.  They are also likely to receive significant non-salary compensation, such as health insurance, retirement plan contributions, and travel reimbursement.  In addition, they may receive commissions to reward performance. In contrast, independent agents receive only commissions which are likely to be paid by multiple plan sponsors.  Commissions typically play only a limited role in the compensation of employees which varies significantly based on factors unrelated to performance in enrolling and retaining plan members.  In contrast, commissions are the only form of payment to independent agents.
Recommendation:  UCare recommends that CMS remove employed marketing representatives from this provision of the proposed rules and apply the standards to independent agents and brokers only.
13. Citation:  Period for payment of commissions (§422.2274(a)(1)).
Comment/Issue:  The proposed rule requires that commissions be paid indefinitely. However, a defined period such as five years of level commissions would accomplish CMS’ goal to reduce churning.
Recommendation:  UCare recommends that the proposed rule be modified to include a specified term of five years.  The five-year term is an adequate period of time and members will be less likely to change plans if they are satisfied with their plan of five years.
14. Citation:  Level commissions for all plans and product types offered by the same parent organization (§422.2274(a)(2)).
Comment/Issue:  CMS’ proposal requires level commissions for all plan and products types offered by the same parent organization regardless of the plan types.  However, plan types such as full benefit dual eligible (FBDE) SNPs with a Medicaid subset have a limited population that is eligible for the plan and require from the marketing representative more expertise and time than a Medicare Advantage plan that is not a FBDE SNP with a Medicaid subset.   
Recommendation:  UCare recommends that instead of a level commission for all plan and product types that CMS establish a cap on commissions.  
Thank you for this opportunity to comment on the proposed rules.  If you have any questions or would like additional information, please contact me at (612) 676-3614 or aschultz@ucare.org.
Sincerely,
Amy Schultz
Manager, Federal Government Programs
UCare

UCare (H2459, H4270, H2456, H2407)
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