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To Whom It May Concern:
COMMENTS ON PROPOSED RULE MAKING REVISIONS TO THE MEDICARE ADVANTAGE AND PRESCRIPTION DRUG BENEFIT PROGRAMS

In General

On May 9, 2008, White House Chief of Staff, Joshua B. Bolten, issued a memorandum to all Executive Departments and Agencies requesting staff to "resist the historical tendency of administrations to increase regulatory activity in their final months" and to "avoid issuing regulations that are unnecessary."

These proposed regulations are most certainly "necessary" in the interest of establishing "fair marketing standards" governing marketing activities for Medicare Advantage plans and Medicare Prescription Drug plans.  Current standards are inadequate and the proposed rules of May 16, 2008, provide a modicum of improved beneficiary protections.   

Section 422.2260 and 423.2260.  Definitions concerning marketing materials. 

1.     Sections 422.2272 (c) and 423.2272 (c) refers to the phrase "marketing activities (as defined in the Medicare Marketing Guidelines)".  There should be a definition in the enforceable regulations rather than incorporating "guidelines" that can be altered outside of the rulemaking process. 

Add a new definition using the "guidelines": "Marketing and marketing activities mean steering, or attempting to steer, an undecided potential enrollee towards a plan, or limited number of plans, and for which the individual or entity performing marketing activities expects compensation directly or indirectly from the plan for such marketing activities."   

2.      Need to add to the definition of "marketing materials" any materials that relate to the compensation or payment of marketing representatives engaged in marketing activities.  The "guidelines" define "marketing" to include compensation to an individual for marketing activities.  Also, as part of the bid process MA plans must provide information regarding the cost of marketing and sales.   

Add a new subsection: "(v) Establish terms of any commissions, production bonuses, or other compensation provided to any marketing representative for marketing activities related to the sale of any MA plan and the enrollment in any MA plan by a Medicare beneficiary."  

3.        The term "commission" should be defined: "Commission means any compensation paid to an agent or broker for the sale, enrollment, or renewal of a Medicare beneficiary in an MA plan, including any production bonus or other incentive amount paid to the agent or broker for marketing activities."

Sections 422.2268 and 423.2268.  Standards for MA organization and Part D marketing.

1.     The first sentence of the proposed rule establishes its application to "MA organizations" only.  The proposed rule should be amended to apply to "MA organizations and their marketing representatives when they are engaged in marketing activities for an MA organization."  Many of the complaints about improper marketing activities involve the marketing representatives of MA organizations.  The prohibitions of subsection (a) must clearly apply to these marketing representatives and their agreements with MA organizations. 

2.        Subsection (a) should be amended to read only that an MA plan may not "Provide for cash or other monetary rebates as an inducement for enrollment or otherwise."  The second sentence of the proposed rule should be stricken because it does not relate to the first sentence.  

The second sentence describes the explaining of benefits in a supplemental benefit plan that covers deductibles and coinsurance, or preventive services.  The second sentence creates an ambiguity with respect to an otherwise clear prohibition on the provision of cash or other money to induce the enrollment in an MA plan.  This restriction has no relationship to an explanation of benefits for a Medicare Advantage supplemental insurance product.

The NAIC Model Medigap Regulation, incorporated into the federal standard, and federal regulations issued by CMS, further defines “Medigap” to mean an insurance policy that is “advertised, marketed, or designed” primarily as a supplement to reimbursements under Medicare.  A “Medigap” policy is limited to providing coverage only for “Medicare eligible expenses” defined as expenses of the kinds covered by Medicare Parts A and B. 

It likely that a Medicare Advantage supplement policy would be characterized as a “Medigap” policy.  As a result, a Medicare Advantage supplement policy would be required to meet the federal standardization rules and state law requirements.  This is because federal law defines “Medigap” broadly as a policy that provides payment for expenses that are not reimbursed under the Medicare program.  See 42 C.F.R. 403.205.  

3.      The door-to-door prohibition already exists in current regulations, and a new "cold call" prohibition must be viewed as distinct from, and in addition to, the door-to-door prohibition.  The term "cold call" must also be defined in the regulation.  Subsection (d) should be amended to read as follows:  "Solicit door-to-door for Medicare beneficiaries, or cold call a Medicare beneficiary.  For purposes of this regulation the phrase "cold call" means any unsolicited means of direct contact, including calling a beneficiary without the beneficiary initiating the contact."  

Sections 422.2272 and 423.2272.  Licensing of marketing representatives and confirmation of marketing resources. 

1.       Subsection (c) should be amended to strike the parenthetical "(as defined in the Medicare Marketing Guidelines)"; and the phrase "marketing activities" should be defined in subsection 422.2260 and 423.2260.   See previous comments on Sections 422.2260 and 423.2260 (definitions). 

2.       The phrase in subsection (c) that an organization must inform a State that it has appointed licensed agent "consistent with" state law is ambiguous and appears to give some authority under federal for discretion by an MA plan to follow some but not all state law requirements.   Subsection (c) should be amended to strike the phrase "consistent with" and insert in its place the phrase "as required by."
3.      Need to strike the provision in subsection (c) prohibiting the application of any state imposed "fees" in the agent appointment process.  Such "fees" are not a premium tax on payments made an MA organization as is prohibited under Section 1854(g) and 1860D-12(g) of the Social Security Act.  Subsection (c) should be amended to strike the phrase "except"  and instead insert "provided"; and strike the phrase "do not" and insert "shall"; and after the word "apply" insert "because such fees are not considered a premium tax or similar tax on payments to an MA plan."

Sections 422.2274 and 423.2274.  Broker and agent commissions. 

CMS actuaries review the commission amounts in the MA plan bid process.  The CMS "Instructions for Completing the Medicare Advantage Bid Pricing Tool" includes at Worksheet 4, "Line w", specified "Non-medical expenses" that include "marketing and sales, direct administration, indirect administration" as part of the bid.  

GAO's report entitled, "Medicare Advantage:  Increased Spending Relative to Medicare Fee-for-Service May Not Always Reduce Beneficiary Out-of-Pocket Costs" (GAO-08-359) (February 2008) also details the inclusion of the marketing and sales expenses in the MA plan bid itself that is funded out of federal money. 

Another GAO study examined the actual expenses and profits compared to bid projections for Medicare Advantage plans in 2005.  MA plans were found to be spending a greater percentage of amounts of federal funds on "non-medical" expenses that include marketing costs. 

The report concluded that: "medical expenses" were projected for the bids to be 90.2% of revenue, but the actual was 85.7%.  For non-medical expenses (that include marketing costs) the projection for bids was 7.9% of revenue, but the actual was 9.2%.  Finally, profits were projected for the bids to be 1.8% of revenue, but the actual was 5.1%.  See, Medicare Advantage Organizations: Actual Expenses and Profits Compared to Projections for 2005 (GAO-08-827R). 

Several studies link aggressive sales behavior with high commission structures.  In one study, "The Institutionalization of Deceptive Sales in Life Insurance" (British Journal of Criminology) the authors note "life insurance sales earnings are based almost exclusively on commissions, creating a strong incentive to market aggressively and to sell the highest commission product rather than the right product for the consumer's needs." 

In another study, "General Insurance Telephone Sales" by the British Financial Services Authority, found that "there was a clear correlation between the most aggressive commission structures and the most aggressive sales practices." 

Several MA plans offer "production bonus" incentives in addition to commission amounts to marketing representatives.  One company offers a $225,000 production bonus, another a $10,000 bonus, and another offers $6,700 in commissions and bonuses. See attached materials. 

These "production bonuses" and other incentives influence the "marketing" activities of marketing representatives and determine how these marketing representatives advise and "steer" beneficiaries to plans that may not be the best for meeting their health care needs.

1.       Subsection (a) (1) should be amended:  Strike the phrase "or other compensation (collectively referred to as "commission")"; and instead, the term "commission" should be specifically defined.

2.        The term "commission" should be defined as "any compensation paid to an agent or broker for the sale, enrollment, or renewal of a Medicare beneficiary in an MA plan, including any production bonus or other incentive amount paid to the agent or broker."  See prior comments to Sections 422.2260 and 423.2260,

3.           Need to define the term "production bonus".  The phrase "production bonus means any bonus schedule or payment to a marketing representative that is labeled as a 'production bonus' or that provides a payment to a marketing representative that may be a bonus in addition to any base commission amount, and that provides added or increasing increments of payment per beneficiary that applies or who enrolls in an MA plan."   This definition should also be included in the definitions section (422.2260 and 423.2260). 

4.         Subsection (e) should be amended to require that an MA plan must "timely" comply with State requests for information about the performance of a licensed agent or broker as part of a state investigation into the individual's conduct. 

*     *     *     *     *

Thank you for the opportunity to offer comments on these proposed regulations.

Sincerely,
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William G. Schiffbauer, Esq.
Enclosures
