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PER CURI AM

Petitioner-Appellant Pedro Padilla (federal prisoner # 58943-
004) is currently incarcerated in Anthony, Texas. Padilla filed a
28 U.S.C. § 2241 petitionin the Western District of Texas all eging
that the convicting district court inproperly enhanced his sentence
by two levels for possession of a deadly weapon. The district
court dismssed Padilla' s § 2241 petition on the grounds that
Padilla s petition was properly construed as a 8§ 2255 petition and:

(1) Padilla had not obtained permssion fromthis court to file a

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



successive 8 2255 notion, and (2) even if he had obtained
perm ssion, Padilla needed to file the notion in the sentencing
court—the federal district court for the Southern District of
Florida. Padilla tinmely appealed. W affirmthe district court’s
ruling.
| . Background

Padi |l a pl eaded guilty in the Southern District of Florida to
conspiracy to possess with intent to distribute cocaine and was
sentenced to a 108-nonth term of inprisonnent. The El eventh
Circuit Court of Appeals affirnmed his conviction and sentence. 214
F.3d 1356 (11th G r. 2000). On March 27, 2003, the federal
district court for the Southern District of Florida dismssed
Padilla s 8§ 2255 notion as tinme-barred and alternatively on the
merits, and the Eleventh Crcuit denied Padilla a certificate of
appeal ability.

On May 5, 2004, Padilla submtted a 8§ 2241 petition to the
federal district court for the Western District of Texas, arguing
that the Governnment failed to abide by the plea agreenent it had

signed, and nmaking a clai munder Blakely v. Washington, 124 S. C

2531 (2004), that the “convicting district court inproperly
enhanced his sentence by two l|levels for possession of a deadly
weapon. ” The district court determned that 8§ 2255 was “the
appropriate vehicle” for Padilla' s clains because Padill a had “not

denonstrated that the renedy provided for under & 2255 [wa]s



i nadequate or ineffective to test the legality of his detention,”
and therefore construed Padilla s 8§ 2241 petition as a Mtion to
Vacate, Set Aside, or Correct Sentence pursuant to 8§ 2255. Because
Padi | la had not obtained Court of Appeals permssion to file a
successive § 2255 claim and the Southern District of Florida, as
the sentencing court, would be the appropriate court in which to

file such a petition, the district court dism ssed Padilla s claim

1. Analysis
In review ng the denial of habeas relief, we reviewa district
court’s findings of fact for clear error and rulings on issues of

| aw de novo. Qo v. INS, 106 F.3d 680, 681 (5th Cr. 1997)

Because Padi |l a brought his clai munder 8 2241, he was not required
to obtain a certificate of appealability to proceed on appeal. |d.
Section 2255 provides the primary neans of “collaterally

attacking a federal sentence,” Tolliver v. Dobre, 211 F. 3d 876, 877

(5th CGr. 2000), and is the appropriate renmedy for “errors that

occurred at or prior to the sentencing.” Cox v. Warden, Fed

Detention Cr., 911 F.2d 1111, 1113 (5th GCr. 1990) (internal

quotations marks and citation omtted). Section 2241, on the other
hand, is the proper procedural vehicle in which to raise an attack
on “the manner in which a sentence is executed.” Tolliver, 211
F.3d at 877. A petition filed under 8 2241 that attacks errors

that occurred at trial or sentencing is properly construed as a 8§



2255 nmotion. 1d. However, a § 2241 petition that attacks custody
resulting from a federally inposed sentence may be entertained
under the savings clause of 8§ 2255 if the petitioner establishes
that the remedy provided under § 2255 is i nadequate or ineffective

totest the legality of his detention. Tolliver, 211 F. 3d at 878;

see also Christopher v. Mles, 342 F.3d 378, 381-82 (5th Cr.
2003) .

Only the custodial court has the jurisdiction to determ ne
whet her a petitioner’s clains are properly brought under § 2241 vi a

t he savi ngs cl ause of 8 2255. Hooker v. Sivley, 187 F. 3d 680, 682

(5th Gr. 1999). Because Padilla is incarcerated in Anthony,
Texas, which is in the Western District of Texas, the district
court was the appropriate court to entertain his petition pursuant
to § 2241 and was the appropriate court to make the savi ngs-cl ause

determnation. See id.; Lee v. Wtzel, 244 F. 3d 370, 373-75 (5th

Cr. 2001).
For his claimto fall under the savings clause of § 2255
Padi |l a bears the burden of affirmatively showi ng that the § 2255

remedy is inadequate or ineffective. See Wsson v. United States

Penitentiary, Beaunont, TX, 305 F.3d 343, 347 (5th Cr. 2002). As

we expl ained in Reyes-Requena v. United States, 243 F. 3d 893 (5th

Cr. 2001), the savings clause of 8§ 2255 applies to a claim of
actual innocence “(i)that is based on a retroactively applicable
Suprene Court decision which establishes that the petitioner my
have been convicted of a nonexistent offense and (ii) that was
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foreclosed by circuit law at the tinme when the claimshould have
been raised in the petitioner’s trial, appeal or first § 2255
motion.” 1d. at 904.

In Padilla s first argunment—that the Governnent did not abide
by his signed plea agreenent—he makes no claim that the
Governnent’s alleged failure to follow the terns of the agreenent
sonehow neans that he was convicted of a nonexistent offense

Because such a showing is required under the Reyes-Requena test,

Padilla s first claimdoes not fall under the savings clause of 8§
2255.

Padi |l a bases his second argunent in support of his § 2241
petition—that his terns of inprisonnment exceeded the statutory
maxi mumf or the charged of fense—en the Suprene Court’s decisionin

Blakely v. Washington, 124 S. . 2531 (2004). After Padilla

submtted his brief inthis court the Suprenme Court decided United

States v. Booker, which, as Padilla predicted in his brief,

extended Blakely's holding to the federal sentencing guidelines.?

' I'n Blakely, the Suprene Court held that a Washington State
sent enci ng procedure was unconstitutional because it permtted the
inposition of a sentence above the standard range if the judge
found substantial and conpelling reasons existed. [d. at 2435-40.
The Blakely court noted that it had previously held in Apprend
that “*[o]Jther than the fact of a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nust be submtted to a jury, and proved beyond a reasonabl e
doubt.’” 1d. at 2536 (quoting Apprendi v. New Jersey, 530 U. S
466, 490 (2000)). The Blakely court clarified that “the ‘statutory
maxi mum for Apprendi purposes is the maxi mnum sentence a judge may
i npose solely on the basis of the facts reflected in the jury
verdict or admtted by the defendant.” |d. at 2537. Because the
enhanced sentence was inposed solely on the facts admtted in the
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Nonet hel ess, despite the Suprene Court’s holding in Booker,
Padilla s claimdoes not fall under the savings clause of § 2255.

Prior to the Suprene Court’s holdings in Blakely and Booker,
we addressed a case very simlar to the one at hand in Wsson v.

U.S. Penitentiary Beaunont, TX, 305 F.3d 343 (5th Cr. 2002)

There, Wesson based his savings clause argunment on the Suprene
Court’s holding in Apprendi, which was the precursor to the Court’s
decisions in Blakely and Booker. In deciding Wesson’'s case, we
hel d that Wesson’s § 2241 petition raising a clai munder Apprendi
did not fall under the savings clause of § 2255 in. Wsson' s claim

did not fulfill the first prong of the Reyes- Requena test because

his 8 2241 claim did not assert that he was convicted of a
nonexi stent offense as required. The savings clause of § 2255 did
not apply because “Apprendi has no effect on whether the facts of
hi s case woul d support his conviction for the substantive offense.”
Id. at 348.

Li kewi se, Padilla’ s claimchallenging the enhancenent of his

sentence for possession of a weapon fails to satisfy the first

guilty plea, the Blakely court held that the defendant’s sentence
violated the Sixth Arendnent. |1d. at 2537-38.

Recently, in United States v. Booker, the Suprenme Court
extended Blakely's holding extended to the federal sentencing
guidelines. 125 S. C. 738, 755-56 (2005). In Booker, the Court
held that it was a violation of a defendant’s Si xth Arendnent ri ght
to trial by jury for the federal sentencing guidelines to inpose
mandat ory sent ence enhancenents based solely on facts not found by
a jury or admtted by the defendant. The Suprene Court resol ved
this problemby ruling that sentencing judges are not bound by the
federal sentencing guidelines. 125 S.Ct. at 764.




prong of the Reyes-Requena test. Like Apprendi, Booker’s hol ding

is not retroactively applicable to cases on collateral review
Booker, 125 S.C. at 738; Wsson 305 F.3d at 347. Mor eover ,
Padilla s claim |ike the Apprendi claimat issue in Wsson, does
not denonstrate that Padilla was convi cted of a nonexi stent offense
and has no effect on whether the facts of his case would support

his conviction for the substantive offense. See Wesson, 305 F. 3d

at 347-48. Thus, because Padilla does not attack his conviction
and his clains challenge only the validity of his sentence,
Padilla s 8§ 2241 petition does not fall within the savings clause
of 8§ 2255 and the district court properly dismssed Padilla s §
2241 petition.

AFFI RVED.



