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2231 Emerson Street
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United Airlines Flight Crewmember

February 16, 2007
Mr. Brennan:

First I would like to express my sincere gratitude for the opportunity your office is now giving the general public to offer comment relevant to the Family and Medical Leave Act of 1993.  Currently I am a flight crewmember employed by United Airlines, based in Denver, Colorado.  I have, through personal need, learned of the benefits and protections afforded by the Act.  However, in self-learning the specifics and nuances of the Act, including the subsequent “Opinion Letters” as well as Judicial rulings, I have also witnessed the difficulties that preclude many employee from ‘easily’ determining and arguing for their qualification for Federal FMLA protections.  
As I have become even marginally versed in the Federal FMLA, I have had the opportunity to become an advocate within our Flight Attendant workgroup of the benefits and protections afforded by this Law.  In so doing, I have encountered much resistance within our United Airlines Management as there continue to be significant problems in ensuring the proper administration of the Federal Family and Medical Act of 1993.  This should be seen as unacceptable, considering the Act has been in effect for 14 years.
What has added to the confusion within our profession was the stance which many airlines, including United Airlines, took early on after the family leave law was enacted.  Briefly, flight crewmembers are paid based on Flight Time Hours (hours “in the air”) rather than by the amount of time we are “on duty”.  This anomaly was eventually addressed via legal arguments in the 1996 case of Rich v. Delta Airlines, when flight crewmember ‘Duty Time’ was recognized as the qualifying factor relevant to FMLA.  The point to this is that our company, United Airlines, only recently began recognizing their obligation to adhere to the Federal FMLA, and it has been a 10-year uphill battle mounted by a few employee flight crewmembers who on their own became aware of the benefits of the Family Leave Act protections.  Even now, with a begrudging acceptance by the company that they must adhere to the FMLA, there is basically zero information given to the employee to fully inform them of the necessary qualifications for, and protections afforded by, the Act.  I believe this is in direct violation of the Act, yet it has been difficult to impress this violation upon those who have been contacted at regional Dept. of Labor offices.  In other words, if an employee is not given the information relevant to Family Leave Act protections, then that employee has absolutely no idea as to the benefits that are available to them.  As an example, the only information made available to our workgroup is a single 8 ½”x 11” FMLA announcement posted on an overly crowded bulletin board.  There is nothing given to the employee via Employee Benefits Handbook, nor when a flight crewmember seeks application for Family Leave.  For example, should a flight crewmember be aware of seeking their Federal FMLA protections and is subsequently denied due to determination by the Company that they have not met the 1250 hours of Duty Time, there is no means for the employee to determine the accuracy of the Company records as they are refused a written accounting of these duty time calculations.
Another sometimes-insurmountable hurdle which many employees encounter is, upon application for family leave, the Company returns the forms asking for “more information”.  Even though the employee’s Health Care Provider has filled out the application sections relevant to the illness/injury, the Company is able to delay, and many times deny, for many weeks and months the benefits and protections which the Act affords.  It should be noted that our Company employs a Family Leave Service Center whereby the employee does not even have any contact with the Company Physicians who are supposedly approving/denying the FMLA applications.  All contact is via administrative personnel which frustrates the process by disallowing immediate contact between the employee and the Company medical personnel who are questioning the employee’s Health Care Provider certification.  Many times, during this very lengthy approval process, the employee is subjected to attendance-related discipline when the absence should have been approved or at the very least be treated as “pending”.  Also, during this lengthy approval process, the employee is hesitant, if not completely intimidated, to further benefit from FMLA protections they should have been immediately afforded.  Many flight crewmembers feel that our Company uses to their undue advantage such administrative “oversight” without penalty and without recourse by the employee to address such abuse.
There is another aspect of flight crewmembers work lives that to date has not been recognized as applicable to qualification for FMLA protections.  That being that the time spent on layovers should be included in the Duty Period calculations.  When away from home and on a layover we are in fact always available to be called upon by our employer for flight duty (less 9 hours for overnight rest’).  Currently only our Duty Time from checking in for our first flight assignment to the release from our final flight for that duty period is used to calculate Duty Time for purposes of FMLA qualification.  Yet, the employee is still available for contact and service while away from home in a layover city and thus should fall under the Act’s guidelines for FMLA qualification.  This would allow many more flight crewmember employees to thus qualify for Federal FMLA protections….keeping in mind that the employee would not be in that layover city were it not for the benefit of the employer for that crewmember to be laying over in that city in order to crew a flight in the next duty period.  Thus, all time away from their home domicile should be considered to be at the benefit of the employer and therefore applicable to accrual toward the 1250 duty time hours qualification.  The lack of this has harmed many flight crewmembers by not allowing them to qualify for Federal FMLA protections. [In comparison, someone with a “normal” 40-hour per week job (who is home every night at the completion of their shift), if they are paid for 40 hours of work, they are in fact on duty for 40 hours, and thus away from home for 40 hours.  This is not the case with flight crewmembers who may in many cases be away from home for several hundred hours per month while only being paid for their 70 hours of flight time and currently-calculated 100 hours of duty time (excluding another 100 hours of cumulative layover time.)  This puts a flight crewmember at a distinct disadvantage because in such a case this employee would not qualify for Federal FMLA even though it is the equivalent of a full-time employee who works continuous 40-hour workweeks.] 
All this to say that our Company, and I daresay many companies, have been able for many years to circumvent their mandated obligation to abide by the Federal FMLA, and continue to do so without penalty.  When such ‘procedural violations’ are brought to the attention of local DOL personnel, it has been difficult to impress upon them the need for oversight and correction as they seem to be already overwhelmed with compliance cases that involve employee termination.  It is frustrating to learn that the regulatory oversight only can be accessed by those who have lost their jobs rather than attempting to solve these procedural violations prior to reaching such a dire situation by the employee.
To recap:  While the benefits of the Federal FMLA are unarguable for the employee, it remains that these protections are largely unknown to the employees for whom the Law was meant.  As the Act relates to airline flight crewmembers, and any employee whose work environment does not fall under “normal” workweek parameters, it remains that many of those in the Dept of Labor whose job it is to oversee FMLA compliance, many times, due to a lack of understanding by both parties, the employee may not be able to aptly explain that their employment situation does in fact fall under FMLA qualification.  When that employee cannot get past the ‘first hurdle’, that being the DOL personnel answering the phone or receiving the in-person complaint, then the appeals process comes to an immediate halt for that employee and they are then denied the opportunity to advantage themselves of the FMLA protections.
I believe the Family Medical Leave Act was intended to give the employee access to undisciplined leave of absence for appropriate illness/injury for themselves as well as care of family members while protecting the interests of the Company for whom they are employed.  However, without any penalty levied on non-compliant companies, those companies who choose to pursue family leave policies that seem to be at odds with the employee-friendly intent of the Act, do so unabated and without accountability for their actions.  The Act should be expanded to allow more employees to qualify and more should be done to ensure that companies do in fact comply with this very important Law.

In closing, thank you very much for your time and continued attention to the needs of not only flight crewmembers but all those in the American labor workforce.

Respectfully,

Ken H. Kyle

2231 Emerson Street

Denver, CO 80205

khkyle@juno.com

(303)894-9044/home    (303)913-6978/cellphone 
