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February 14, 2008

Centers for Medicare & Medicaid Services

Department of Health and Human Services

Attn: CMS – 2229-P

P.O. Box 8016

Baltimore, MD 21244-8016
Filed Electronically 
Re:
CMS-2229-P RIN 0938-AO52 (Medicaid Program: Self-Directed Personal Assistance Services Program State Plan Option)

The National Association for Home Care & Hospice (NAHC) is the largest trade association representing home care and hospice providers. NAHC wishes to thank the Centers for Medicare & Medicaid Services (CMS) for the opportunity to submit comments on the notice of proposed rulemaking “Self-Directed Personal Assistance Services Program State Plan Option (Cash and Counseling).” 

NAHC appreciates the fact that people with disabilities and their advocates are strongly supportive of consumer direction of personal care and have worked diligently to make the option more widely available. Clearly, this option provides recipients with more choice and greater independence. NAHC fully supports the rights of individuals to direct their own care. However, we believe that, in its effort to increase access to self-directed care options, CMS has a responsibility to ensure that self-directed assistance programs are driven by consumers’ needs and address quality of care and consumer and caregiver safeguards. CMS must ensure that programs are not be driven solely by state financial considerations. We have several recommendations to make to that end. 

Before presenting our recommendations, however, we would like to note that we are pleased that CMS has included the following elements in the proposed rule: 

1. Individuals will be given the option to choose among service models (self-directed, home care agency, etc.) and voluntarily enroll in the self-directed model if they so choose 

2. States will be required to devise a method for ensuring that backup workers are available 

3. Each participant will have an assessment and individual care plan 

4. Financial management services will be available for individuals who are incapable of, or choose not to, carry out these functions themselves. 

NAHC Issues and Recommendations

In our belief that a Medicaid self-directed option must ensure quality of care, we offer the following recommendations. These recommendations address what we believe are four major limitations of the proposed program. Failure to deal with these limitations could put CMS, states, and care recipients in jeopardy. 
First, although certain quality standards are included, they are limited to broad based, non-specific requirements. Second, the failure to apply existing regulatory requirements that set quality of care standards for providers of home care, such as minimum qualifications and training and reduced oversight of caregivers, puts quality of care for consumers of self-directed care at high risk. Third, accountability standards, which are essential for the protection of individuals receiving care as well as the Medicaid program, have not been identified and included in the proposed program. Finally, the proposed program does not address essential worker protections, such as liability protections, minimum wage and overtime protections. 
Recommendation: The program must address quality assurance through comprehensive minimum standards for training and competency testing. 
Multi-level provider training standards necessary to meet the consumer’s needs, ranging from basic supportive care to highly technical, must be included in every state plan.  Such training should be based on federally established uniform standards.
Rationale: Where there is training, there is high-quality care. Whenever untrained and unqualified individuals are put in the position of providing personal care, especially for individuals who have complex medical conditions, there is substantial risk that the care could be substandard and of inconsistent quality thereby putting the care recipient at risk.
An essential quality assurance consideration is basic level provider competencies and training requirements which are necessary for ensuring that providers are capable of safely and effectively delivering care. Consumers directing their own care and their caregivers should be afforded the same important protections that are required when care is provided through other providers. 
For the safety of consumers and caregivers, the training, testing, and quality standards to which other providers are held should apply to all models of care. Caregivers should be trained and competency tested before being permitted to provide services. NAHC is concerned that, in the absence of minimum federal quality standards, individuals participating in the program will be in jeopardy and the government could be held liable. Assurance of compliance with quality standards is critical for protection of both the consumer and the service provider. 

Recommendation: A thorough assessment of need as well as an individual’s ability to self-direct care is essential. 

· The assessment must determine whether individuals are capable of directing their own care
· Minimum processes should be established to assure that individuals who are incapable of directing their own care or who require specialized medical treatments are not inappropriately assigned to the self-directed option 

Rationale: Every individual should be carefully assessed to determine whether they are willing AND able to assume the required responsibilities from hiring, training, supervision and employer issues. A goal of home care is to foster independence in the least restrictive environment.  Individuals who are capable and choose to should be permitted to self-direct care. However, those who are unable to assume the many responsibilities associated with this model should be required to select other options.
States should be required to ensure that federally-funded programs provide adequate assurances that individuals receiving funding for consumer directed care are capable of properly directing providers to deliver needed services safely and effectively. 

Included are cases where the services provided require highly-trained health care workers, such as when insulin injections, catheter care, nasogastric tube insertion and feeding, ventilator care, suctioning, and other services are needed. Individuals who self-direct, but have not been thoroughly trained in complex medical treatments themselves, will be unable to train a provider. Errors in carrying out complex medical procedures have the potential for disastrous repercussions for the individual and added costs to the health care system. A person receiving highly skilled services must be deemed capable of directing the caregiver in the performance of needed tasks. 

While the proposed rule requires states to assure consumer capabilities, the “assurances” do not include any minimum operational standards beyond the bald principle. More detailed guidelines are needed to ensure appropriate implementation of the principle. These minimum standards can be put in place without jeopardizing the flexibility that federal Medicaid seeks to allow states in the proposed rule.

Clearly, the self-directed model provides recipients who are capable of directing their care more choice and greater independence. However, protections must be put in place to avoid assigning individuals to this model of care who are incapable of training and supervising their caregiver. It is critical that states' decisions to use this model are not driven by cost considerations instead of consumer needs or quality. Further, consumers directing their own care should be afforded the same important protections (such as those recommended by the Centers for Disease Control and those imposed by OSHA regarding bloodborne pathogens) that are required when care is delivered by other healthcare providers.

Recommendation: Adopt protections against abuse and neglect of individuals directing their own care and fraudulent and abusive practices by all parties involved in a self-directed care model. Require:
· Provider training in ethical issues and avoidance of practices that are fraudulent and abusive 
· Federally mandated criminal background checks
· Thorough screening of self-directed care providers
· Expulsion from the program of providers and consumers found to be engaging in abuse, neglect or fraudulent practices.  

Rationale: Fraud and abuse is certainly the exception, rather than the rule, but is unacceptable in any case.  At times, media attention has focused on the unacceptable, but few, cases of abuse of individuals receiving care in the home, fueling consumer anxiety and industry concern about the need for better consumer protections. However, it must be acknowledged that, as in any industry, there are a few unscrupulous individuals who defraud and abuse the system and its consumers. Consumers have also been known to defraud the system.  
The prosecution of numerous consumers and individual providers in the IHSS program in California is a prime example of the weaknesses in a self-directed care program. The Fresno district attorney’s office has clearly demonstrated the need for federal standards to screen workers and consumers before allowing participation in a consumer directed  home care program.
Fraud and abuse cannot be tolerated in any form. The care environment must be safe for consumers and caregivers and free of abuse, exploitation and inappropriate care. Criminal background checks are important components of ensuring consumer safety. 

Criminal background checks cannot be relied on as the sole method of keeping consumers safe. No matter how effective, the criminal background check should not substitute for the most basic and prudent personnel practices that any responsible employer would undertake to establish the appropriateness, safety and suitability of an applicant. CMS should require thorough screening. Training should also focus on guidelines for protecting care recipients’ rights and include antifraud and abuse training. Individuals who are self-directing their own care should also receive training on what constitutes fraudulent and abusive practices and the penalties for engaging in them, similar to that required of Medicaid providers.
It is totally inappropriate for individuals who engage in abusive, negligent, or fraudulent practices to be allowed to participate in a program with so little oversight and so few protections. 
Recommendation: Federal criteria should be established for ensuring that all states have a system of accountability in place.   

· The amount of care and dollars allotted should be authorized based on need which is determined during initial and periodic follow-up assessments
· Determination of the type and amount of services authorized should be based on national guidelines which take into consideration the functional capacity and care needs of each 
· Federal protocols and processes should be developed, and applied in the states, that would ensure regular monitoring and auditing of service time and care delivery  
Rationale: All government programs must include mechanisms to ensure that federal and state funds are being spent wisely and for services needed and actually rendered. National guidelines for determining the type and amount of services required by an individual will offer a semblance of consistency to the Medicaid self-directed care program from one state to another. Since individual’s needs and situations change over time periodic reassessments and confirmation of level of care and care needs should be mandated. 

Examination and verification of services and charges is a business practice in all arenas including health care. Expenditures of funds for Medicaid self-directed care services should be no exception. 
Recommendation: Ensure that worker’s rights are protected by requiring states to:
· Provide training to mitigate worker liability for consumer injury or other adverse event

· Provide  training as required by OSHA on employee safeguards for bloodborne pathogens, ergonomics, and respiratory protection

· Provide liability insurance

· Provide worker’s compensation protection 

· Ensure payment in line with minimum wage requirements as required by the Fair Labor Standards Act

· Ensure payment for overtime in accord with Fair Labor Standards Act 

· Ensure protection regarding unemployment compensation, state and federal taxes, and Social Security

Rationale: It is more likely that both clients and workers will be put in jeopardy if adequate training in and employment of important Occupational Safety and Health Administration (OSHA) safeguards are not required. Training should include bloodborne pathogen precautions and respiratory protection. Furthermore, training in proper technique for lifting and transferring individuals is essential for consumer and worker protection. Individuals caring for the sick and disabled are more prone to musculoskeletal injuries if not adequately trained in proper moving and lifting techniques. Consumers are more prone to falls and other injuries when being cared for by individuals who have not been properly trained in appropriate techniques for moving and lifting disabled individuals. Furthermore, it is highly unlikely that the self-directing consumer would be capable of demonstrating proper techniques to the caregiver. 
The protection of workers has been a basic right in this country for decades. The proposed rule is silent on worker protections. The Fair Labor Standards Act and state labor laws require employers to comply with certain minimum wage and overtime payment protections. Providers employed by individuals engaged in self-directed care, and paid for from state and federal funds, should be ensured these same protections. 

Self-directed care providers have the right to be protected, and freed from responsibility and liability for care provided properly, to the same degree as other healthcare workers. 

They should benefit from liability protections, minimum wage and overtime protections. These providers should also be afforded worker compensation protections that health care providers in other settings receive. Social Security and Unemployment Compensation also should not be sacrificed in a self-directed care program.
We would like to offer one final recommendation that we believe will help promote consistency of caregivers in the program. 

Recommendation: Establish a federally mandated resolution process that states should implement when problems arise between consumers and providers. 

Rationale: Requiring states to employ a federally established resolution process that can be applied when disagreements arise between the consumers and caregivers is critical to smooth program operation. Employment of an effective process will reduce the number of instances where rifts between individuals result in loss of necessary services and the added burden of finding new caregivers. 
Thank you for the opportunity to comment on this proposed regulation. 
Sincerely,

William A. Dombi, Esquire
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Vice President for Law

 Vice President for Regulatory Affairs
