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August 1, 2008,
General Services Administration

Regulatory Secretariat

1800 F Street, NW

Room 4035

Washington DC 20405
Re:  Federal Acquisition Regulation; FAR Case 2007-013, Notice of Proposed Rulemaking on Employment Eligibility 

Dear FAR Secretariat:

I am writing in response to the Notice of Proposed Rulemaking on the Federal Acquisition Regulation (FAR) published in the Federal Register on June 12, 2008, mandating federal contractors and subcontractors to verify the work eligibility of all new and current employees through the E-Verify system.

As a human resource (HR) professional and one of the nearly 245,000 members of the Society for Human Resource Management (SHRM), I appreciate the opportunity to share my views on this important workplace issue.  Ensuring that employees are authorized to work is a vital part of the human resource function.  

I support the establishment of a federal electronic employment verification system; one that is administratively easy to use, provides accurate results, and does not create new employer liabilities.  However, I am concerned that mandating the use of E-Verify without first fixing its underlying problems (which have been well-documented in testimony before the U.S. Congress) will only exacerbate the problems certain employers and employees have encountered with using the system.

Address the Shortfalls of E-Verify Before Mandating Its Usage

As an HR professional, I need to be able to rely on the findings of any electronic verification system that I am mandated to use.  As you know, E-Verify relies on information contained in the Social Security Administration database that reportedly has a 4.1 percent error rate.  Moreover, the error rate for work-authorized foreign nationals is estimated to be as high as 10 percent.  If all of the estimated 169,000 U.S. employers with federal contracts were to use the system, many U.S. citizens and legal residents would be denied employment due to bureaucratic errors.  

This error rate puts human resource professionals and their employers in an untenable situation – subjecting them to penalties if they mistakenly hire an unauthorized worker while exposing them to potential lawsuits if they deny employment to a legal worker.

Second, E-Verify is not fully electronic because it requires employers to continue to analyze paper documents and complete the Form I-9.  Only after completing the Form I-9 can an employer enter the employee’s informational data into E-Verify.

Third, E-Verify, in its current form, cannot confirm the authenticity of the identity of the individual presenting the documents.  Rather, the system can only verify that the identity presented on the documents provided matches information in the Social Security and Department of Homeland Security databases.  This leaves all employers vulnerable to sanctions as a result of identity theft, through no fault of their own.

Re-verification of Existing Employees is Unlawful

The mandatory nature of this regulation and the expansion of E-Verify to existing employees conflicts with federal law and represents an unauthorized expansion of regulatory authority.  

The Immigration Reform and Control Act of 1986 (IRCA) requires all U.S. employers to verify the work authorization of all employees hired on or after November 7, 1986.  All employers must comply with this law by completing Form I-9 for each and every new hire. Congress specifically pre-empted state and local laws imposing civil or criminal sanctions upon those who hired undocumented workers.  At the same time, IRCA carefully balanced the employer’s obligation to verify work authorization with the U.S. workers’ rights to work and to be free from discriminatory inquiries into their work authorization status.

In 1996, Congress established three voluntary pilot programs to test alternate methodologies for employment verification.  One of those programs, initially known as “Basic Pilot,” ultimately became E-Verify.  The current E-Verify Memorandum of Understanding explicitly prohibits re-verification.  Thus, the proposed regulation is in direct conflict with the statutory requirement of IRCA, as well as the fact that E-Verify was established as a voluntary pilot program to verify the employment eligibility of new hires.  

For the reasons set forth above, I strongly suggest that this rulemaking be rescinded.  

I appreciate the opportunity to comment on the proposed rule and hope that you will take my concerns into consideration.
Best Regard,

Elizabeth Stokan

Human Resources Director

