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DEPARTMENT OF HEALTH & HUMAN SERVICES

Memorandum

2201 Sixth Avenue M/S RX-24

Seattle, WA 98121-2500

Phone (206) 615-2454

Fax (206) 615-2466
Date
Date
From
Senior Contracting Officer


Division of Engineering Services-Seattle

Subject
Use of Metric on the _______Project

To
Project Officer

Issue

The Tribe, in their letter dated ___ and by Resolution No. _______ has notified IHS of their intent to assume ownership of the future replacement project description that are to be built on federal trust land in City, State.  In these documents the tribe also conveyed the tribe’s agreement to enter into a nominal 40-year lease of the facilities, which will benefit tribe in collecting third party reimbursements while conducting the Indian Health Service (IHS) funded health care programs.  The tribe has requested that the construction documents for these facilities be designed in English units to support potential force account construction by tribe.

Background

Tribe operates the IHS funded programs at the clinic under a P.L. ____________________Funding Agreement.
Tribe intends to complete the construction of the clinic and staff quarters under a P.L. 93-638 Construction Contract with IHS.  The tribe has expressed the following reasons that it is in their best interest not to use Metric:

1) As a tribal organization, tribe is more familiar and comfortable with English units.  The tribe plans to use force account to complete the construction.

2) Tribe believes that design fees will be lower if the deliverables are in English units.

3) Project construction costs should be lower.

4) Tribe will own and operate the facility under P.L. 93-638.

5) The facility will be built on trust land.

Section 105 of Pub. L. 93-638 as amended

Applicability of Federal contracting laws and regulations.

(a)(1) Notwithstanding any other provision of law, subject to paragraph (3), the contracts and cooperative agreements entered into with tribal organizations pursuant to section 102[25 USC §450F] shall not be subject to Federal contracting or cooperative agreement laws (including any regulations), except to the extent that such laws expressly apply to Indian tribes.

(a)(3)(C)(i) Except as provided in subparagraph (B), no Federal law listed in clause (II) or any other provision of Federal law (including an Executive order) relating to acquisition by the Federal Government shall apply to a construction contract that a tribe or tribal organization enters into under this Act, unless expressly provided in such law.

Federal Requirements for Metric:

Executive Order 12770, dated July 25, 1991:

Ordered the Secretary of Commerce (SOC) to direct and coordinate efforts by Federal departments and agencies to implement Government metric usage in accordance with section 3 of the Metric Conversion Act (15 U.S.C. 205b), as amended by Section 5164(b) of the Trade and Competitiveness Act.

Consistent with this mission was a directive stating that the head of each executive department and agency shall:

(a) use, to the extent economically feasible by September 30, 1992, or by such other date or dates established by the department or agency in consultation with the SOC, the metric system of measurement in Federal Government procurements, grants, and other business-related activities.  Other business-related activities include all use of measurement units in agency programs and functions related to trade, industry, and commerce.

(1) Metric usage shall not be required to the extent that such use is impractical or is likely to cause significant inefficiencies or loss of markets to US Firms.

(2) Heads of departments and agencies shall establish an effective process for policy-level and program-level review of proposed exceptions to metric usage.  Appropriate information about exceptions granted shall be included in the agency annual report along with recommendations for actions to enable future metric usage.

Federal Acquisition Regulations (FAR):

FAR 7.103 Agency-head responsibilities.
The agency head or a designee shall prescribe procedures for-

(m) Ensuring that agency planners include use of the metric system of measurement in proposed acquisitions in accordance with 15 U.S.C. 205b (see 11.002(b)) and agency metric plans and guidelines.

FAR 11.002 Policy

(b) The Metric Conversion Act of 1975, as amended by the Omnibus Trade and Competitiveness Act of 1988 (15 U.S.C. 205a, et seq.) designates the metric system of measurement as the preferred system of weights and measures for the United States trade and commerce, and it requires that each agency use the metric system of measurement in its acquisition, except to the extent that such use is impracticable or is likely to cause significant inefficiencies or loss of markets to United States firms.  Requiring activities are responsible for establishing guidance implementing this policy in formulating their requirements for acquisitions.

15 U.S.C. 205b. Declaration of policy:

It is therefore the declared policy of the United States –

· (1) to designate the metric system of measurement as the preferred system of weights and measures for United States trade and commerce;

· (2) to require that each Federal agency, by a date certain and to the extent economically feasible by the end of the fiscal year 1992, use the metric system of measurement in its procurements, grants, and other business-related activities, except to the extent that such use is impractical or is likely to cause significant inefficiencies or loss of markets to United states firms, such as when foreign competitors are producing competing products in non-metric units

· (3) to seek ways to increase understanding of the metric system of measurement through educational information and guidance and in Government publications; and 

· (4) to permit the use of traditional systems of weights and measures in non-business activities.

15 U.S.C. 205c. Definitions:

As used in this subchapter, the term –

· (9)  “Federal facility: means any public building (as defined under section 612 of title 40 and shall include any Federal building or construction project … but does not include…(G)(ii) any construction project or building owned or controlled by a State government, local government, Indian tribe, or any private entity.

Section 612 of title 40:

Sec. 612 Definitions

As used in this chapter –

· (1) The term “public building” means any building, whether for single or multi-tenant occupancy, its grounds, approaches, and appurtenances, which is generally suitable for office or storage space or both for the use of one or more Federal agencies or mixed ownership corporations, and shall include. …but shall not include any such buildings and construction projects…(C) on Indian and native Eskimo properties held in trust by the United States.

15 U.S.C. 205l.  Implementation in acquisition of construction services and materials for Federal facilities.

(a) In general

Construction services and material for Federal facilities shall be procured in accordance with the policies and procedures set forth in chapter 137 of title 10, section 2377 of title 10, title III of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 251 et seq.), and section 205b(2) of this title.  Determination of a design method shall be based upon preliminary market research as required under section 2377 (c) of title 10 and section 314B(c) of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 264b (c)).  If the requirements of this subchapter conflict with the provisions of section 2377 of title 10 or section 314B of the Federal Property and Administrative Services Act of 1949, then the provisions of 2377 or 314B shall take precedence.

HHS Chapter 8-25, General Administration Manual, HHS Transmittal 93.01 (04/22/93)

8-25-40 POLICY: It is the policy of the Department to support Federal transition to the metric system and to use the metric system of measurement in all procurements, grants, and other business related activities unless such use is impracticable or is likely to cause significant inefficiencies or loss of markets to United States firms.

8-25-60 ACQUISITION GUIDELINES:

A.  Basic Requirements:


1.
The metric system of measurement, or a dual system stating both metric…will be used in all procurements where measurements are required, including …specifications, and standards, unless one of the exceptions provided for in Section 8-25-90 is applicable.

C.  Responsibilities of Contracting Officers


1.
The Contracting Officer is responsible for ensuring that metric measurements are used throughout the acquisition process, including all solicitation and contract documents.  If metric measurement is not used, the Contracting Officer must ensure that the file contains appropriate justification.


2.
As a part of the file documentation process, the Contracting must review the requesting office’s decision regarding metric use and determine if any exceptions to metric use meet the requirements of this chapter. 

8-25-90 EXCEPTIONS

A.
Exceptions to the use of the metric system in procurement, grants, and other business related activities are permitted only to the extent that such use is impracticable or is likely to cause significant inefficiencies or loss of markets to United States firms.

B.
Exceptions to the HHS Metric Program, other than those stated above require the approval of the Assistant Secretary for Management and Budget.

Technical Handbook for the Office of Environmental Health and Engineering, Volume III – Health Care Facilities Design and Construction.  Chapter 21-8 Metrication. (9/30/96)

The purpose of this chapter provides guidelines and procedures for implementing the metric system in IHS health care facilities and quarter’s projects.  

21-8.2 A.  Prescribes implementation effective October 1, 1993, stating that all IHS health care facilities planning, design, construction, and leasing activities shall be accomplished using metric system (SI), including all maintenance and improvement projects, all “federally-assisted” construction projects, and quarters projects.  Metric measurements must be used exclusively.

21-8.2 B in part prescribes:

The Engineering Services and Area offices should:

(1) Use metric in all IHS health care facilities guidance documents, reports, policies, program announcement, regulations, etc., as they are revised or new issuances are generated.

(2) Ensure that all activities related to health care facilities use the metric system.

21-8.3 prescribes that exceptions to the usage of metric system require the approval of the Director, Indian Health Service.

Discussion

 SEQ CHAPTER \h \r 1Tribe requests that the IHS use English units rather than metric measurements in its design for the construction of new facilities because tribe construction costs will be lower and believes that the design fees will be lower if the deliverables are in English measurements. The grant funding to the Commission is silent regarding the applicability of metric measurements.  Based upon a review of the applicable federal statutes (including the Metric Conversion Act), Executive Order 12770, and Federal Acquisition Regulations, the metric system is the preferred system of measurement for this type of construction project.  However, these authorities also carve out an exception for the use of metric measurements when its application is impractical or is likely to cause significant inefficiencies.  See 15 U.S.C. Sections 205(b)(2); FAR 11.002(b); HHS Chapter 8-25, GAM, 8-25-40.  Further, the Metric Conversion Act excludes the construction of a federal facility, which will be built on federal trust land and managed by an Indian Tribe, from being subject to the requirements of the Act.  See 15 U.S.C. Section 205(c)(9).  The site for the tribe construction project is on________ Indian Reservation, and thereby not subject to the Metric Conversion Act.  Executive Order 12770 was issued in accordance with, and to implement, the Metric Conversion Act for executive agencies.  Therefore, the exceptions stated in the Act are encompassed by the Executive Order.  The tribe’s request that the IHS use English measurements fulfills the exception stated in the statutory and regulatory authorities because it avoids significant inefficiencies in the design and construction of the new facilities that would otherwise be incurred by the tribe if the IHS utilized metric measurements for the designs.  Moreover, because the construction site is on a reservation and the facility will be managed by a tribal organization, the project is not subject to the requirements of the Metric Conversion Act. 

The DHHS GAM 8-25-90 is consistent with the statutory and regulatory authorities explained in the paragraph above because, while setting forth a policy preference for the use of the metric system in all procurements and grants, it also allows for an exception to this policy when the use of metric measurements is impracticable or likely to cause significant inefficiencies.

The Technical Handbook is in accord with the policy to use metric measurements but fails to acknowledge the exceptions set forth in the statute, regulations and the DHHS - GAM.  However, the Technical Handbook is a guideline on engineering topics dealing with specific DFM or DFPC program functions.  It is not an agency policy and may be disregarded when its dictates conflict with the language of a federal statute or regulation.
Decision

This memorandum shall serve to document the contract file and the decision to not require the use of Metric in IHS design contract for the health center and staff quarters. This document will also serve to document the ‘638 construction contract file once the construction is funded. 

It is my determination that the law expressly exempts the use of metric on the subject design contract as the facility will be owned by tribe and the construction project will be built on Indian properties held in trust.  Therefore, an exception to the use of metric as required by GAM and the IHS handbook is not required.


Typed Name of Contracting Officer
Concur:
__________________________


Typed Name

Assistant Regional Counsel


Office of General Counsel – Region __
Indian Health Service


Engineering Services
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