Bureau of Customs and
Border Protection

General Notice

COPYRIGHT, TRADEMARK, AND
TRADE NAME RECORDATIONS

(No. 5-2003)

AGENCY: Bureau of Customs and Border Protection, Department of
Homeland Security.

SUMMARY; The copyrights, trademarks, and trade names recorded
with the Bureau of Customs and Border Protection during the
month of May 2003. The last notice was published in the CUSTOMS
BULLETIN on May 28, 2003.

Corrections or information to update files may be sent to Depart-
ment of Homeland Security, Bureau of Customs and Border Protec-
tion, Office of Regulations and Rulings, IPR Branch, 1300 Pennsyl-
vania Avenue, N.W., Mint Annex, Washington, D.C. 20229.

FOR FURTHER INFORMATION CONTACT: George Frederick
McCray, Esq., Chief, Intellectual Property Rights Branch, (202) 572—
8710.

Dated: June 12, 2003.

GEORGE FREDERICK MCCRAY, ESQ.
Chief,
Intellectual Property Rights Branch.

The list of recordations follow:



CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 27, JULY 2, 2003

Z>ZZZZZZZZZZZZZZZZZZZZZRZZZZZZZZTZZZZZ

ZZZZZZZZZ

0
w
o

*dd0D ONTYNLIVANNVYH NILSHVN
‘110342 SSINISNE/4NOYS 119
3771771 ‘30AN3

“3°1°71 JJANI

27171 ‘3JAN3

*2°71°7 ‘3JANT
‘ANVdKOD Sd00d4 3JH0TIA
‘ANVJWO0D SA00d FH0TIA
271 ADTIV

“INI “°0J (33S ANVIA¥IVA
*INI ‘S1INdodd GOOMNJI0Y
‘ANVdHWOD 3709 3GVH ¥0IAVL
“ANVAHOD 4709 JAVH d0IAVLE
‘ANVJHWOD 3109 3AVW ¥0TAVL
“ANVJWOJ 4709 JAVYH d07TAVL
“ANVdHOD 4709 3AVH ¥07AVL
“ANVdHOD 4709 3AVH ¥0TAV1L
‘ANVdWOD 4709 3AVW d07AVL
‘ANVJHOD J4109 3AVH ¥0TAVL
‘ANVdHOJ 4709 3AVH ¥0TAVL
“INI ‘°00 S3ITVS ¥VHIV
“INI ¢°0J S3ITVS ¥VHIV
“INI ‘0D SITVS ¥VHIV
“INI ‘12373 0¥d

“IONI ‘¥VI1T733 ¥V9IJ 4710M 3INOT
YALYM TVYINIW 3 SSVII NVIIY03II
B SSYT19 NVION039 NOILVIJIOSSY

8 SSY19 NVION039 NOILVIIOSSY
“ONI ‘001

AJTIVH 3 NMOdH

V'S 1SvY1d3lvno

ONIAVYL) VHSIVI INIHSNAVI ONI3s
0S8V VMV9ISVH VHSIVN INIHSnav)
NOILV¥0Jd¥0D aviIold

V7 30 01¥340¥ 2 "3I1 ‘TIAIAGNIN
“ONI ‘S¥3dvil IHJ00¥
NOIL1VY04Y0I AWOL

“ONI

“ONI
“ONI

"INI
"OINI
"INI
"ONI
*INT
“JINI
“INI
*INI
“JINI

“ONI ‘SQ00d4 TVNOILVNYIINI VHIW
‘INI “T73A0N

9339 ¥313d4 L¥3490Y

V'S 1SVid3Lvno

"ONI ‘M % "'V

"INI M %3 ‘f'V

"ONI ‘M %8 ¢V

"ONI M 38 PV

r-v

JWVN ¥INMO

11vi3ia
39vd

N9IS30d ANV €11
YIVIIYL dKNd ONVH 0ILVIIHO ATIVANVH ¥V JO NOILVINITIINQD
N9IS3d 3 3JANI

JJAN3 AQV1

3JAN3

(3JAN3 AQY1) NIISIQ
VNIJOJ IMW

(N91S30 BIVNIIJOD IW
(Av3H V 304 11vd ANNO¥ V HLIM N3Vr AOL) N9IS3d
‘4°0 IH

(N9IS30a 3) TooM¥J20d
JAVH d0AVL

N91s3d

N9IS3a 3 1

JAYW ¥OTAVL

JAYW ¥0IAVL

NIIS3IA B FAVH A0TAVL
NOIS3IA B 3AVH d0AVL
NOIS3Q 3 3IAVH A0TAVL
3AVH d07IAVL

SAIN SNOISS3udX3
SNOISS3ddX3

SAIN SNOISSIA4XI
12373s 0dd

(4770M 3NO01) NOIS3d
N9IsS3a ¥33a

N9IS3Ia 139V

INOryod

HSVHHSIH

V0 ANORIV

¥y3lsvid avivs

SNA0T

NOIS3d 3 VMVOISVH
(A3ZITALS) ¥3IVWI J1i0202
NOIS3IA 3 O0OIAYILNOW
Alnvig Ave

9-AVHI

6

ININA DONVH TVIRLVYN VHIW

0°G SAT3HANVH ¥0d4 SHAIOMNIZ

AY13IM3Ir 9¥34 do8

AINIWISTLYIAAY HINIVLINCD

S73IMOL ¥IQAOE TVAOTd SNISIEIH

ANTdd N¥IL1IVd ¥dV1 NVIIVMVH

¥37000 AINGIW 3T7LANL 3 3IAL WIVd TVI0Td
$3143Ss L1ls 13IMOL

N9IS3IA TVANVS

ASK YO WNL ‘NWL ‘40D 40 3HVN

€002 AVW NI a3aav SNOILVAd3023d ¥dl
JITAHIS SWOLSND *S'Nn

z0%02102
G210%002
£€2600102
50500102
2060.002
01010102
T1g0€£102
§0£02102
L0T0€102
§220€102
61112102
90.00102
20800102
20%02102
€1102002
60219002
zreoetoe
80€08002
20%02102
€0215002
62602102
€1012102
gev022e02e
62212102
02018002
1iv00102
11506102
qeZitiog
41012102
SI€0€102
£2%02102
gr10€102
c120g182
80012102
Lo10€102
81601102
l0s02102

€1490£002
€150£002
8050€002
8050€002
8050€002
8050002
804502002
8050¢002
20450002
4050002
£050%2002
2050£002
9050002
9050£002
90450€002
9050€002
9050002
9050€002
9050€002
9050€002
9050£002
90450€002
90450€002
40450£002
5060£002
§040€002
5060£002
§050£002
4040£002
S0490£002
40408002
5060€002
40690£002
S0450€002
S0450€002
105905002
1050002

Z26S£00S0MNL
T6S00E0NHL
06S00E0XKL
68S00E0NHL
88S00S0NWL
L8S00E0NWL
98€00S0NHL
S8C00S0MHL
H8S00C0ONHL
£8E00S0ANL
Z8£00S0XKWL
T8E00SONWL
08€00€0NHL
6LS00€0NHL
8/S00C0NWL
LZS€00S0NHL
9LS00S0NKL
SLE00S0NHL
H.LSO00C0NML
CLEO00E0IHLE
CLE00S0ANL
TZ€00S0NWL
0.S00€0NHL
69€00S0NHL
89€00C0NWL
£9500€0NHL
99€00S0NHL
SG9E00S0NNL
H9E€00SONNL
$£9€00S0NNL
Z29200S0MHL
19€00€0NHL
09€00E0MNNI
6GE00S0MNHL
89¢00€0MNHL
LGSO0S0NHL
9GE00€0MNUL

3dAL NOILlVa¥0JI3¥ TVLOLENS

0ggs0¢202
1250¢€202
6050¢202
so0s0€202e
10650£202
10505202
1050£202
1050£202
1050%202

oggopgo02
1290¢€002
60502002
S060€002
1050€002
1050€002
1050€002
10505002
10505002

1d 443

18000€0d402
08000€0d0J
6.000€£0d0D
8.000£0d40J
17000£0d07
92.000€0d0)
§.000€0d02
9.000£0d0J
€.000£0d0D

YIAWAN I3

SE:18:¢1
£002/50/90



BUREAU OF CUSTOMS AND BORDER PROTECTION

ZZLZ2Z2ZZZZZXTZ2ZZ 2222

[
W
-3

“INI O9VAIr

*ONI ‘S3ISI¥4¥ILNT 90¥d4dV3IT

*ONT ‘S3ISIAH¥ILINT 90¥4dV3IT

*INI ‘S3ISI¥J¥3LINTG 90¥d4dV3IT

*ONI ‘S3ISIY¥LYIING 90¥d4dV3a

“ONI ‘S3ISI¥HY¥IINT 90¥d4dv3a

“INI ‘S3ISIY4UILINT 90¥d4dV3IT

*ONI ‘S3ISIY¥Y4Y¥3LINT 90¥ddV3IT

*ONI ‘S3SI¥4¥ILNT 90¥4dV3IT
ANVdWOD aNV A1 1713

“ONT ‘IV4IZ¥Vd 3 4ITY493IS

“ONI ANVAWOD A¥3LIVE AAVIYIAI
VHSIVY INIHSNEVI VHSOUOIr VIOAOL
“dl SVISAIA0 W

“INI ‘QNN9

"ONI SY3HSITENd INIZVIVH JINVAQY
q3ILVYOJN0INT 070S

J31VI04¥0INT 0710S

Q31VYOJHOINT 0710S

IWVYN ¥INMO

I1viia
39vd

59 HINOW SIHL 0304dv SNOILVad0d3y¥ W10l
95 AdA1 NOILVAA0I3I¥ violdns

G31J3INNOD wfw SH¥ILLIIT OML 108006102 0€S50£002 Z1%00S00K1
N9IS3d ANV 90¥4dV3IT 21016002 62450£008 TTH00€0NHL
90¥3d4vIT 62102102 625902002 0T500S0dKL

90¥44V3T 10601102 6250£002 60500€0MK1L

NOILVIS ONIW <ZIT1210¢ 62502002 80500C0NNL

SNe SJIINOHd 102180602 6250£002 L0H00€0MKHL
90¥4dv3aT 62102102 624902002 90500€03HL

¥S3d SIINOHd 10218002 624902002 S0900S0MH1
avddv3l 81601102 6250£002 H0%00E0NNL

VISIAI €260/002 625052002 £0%00S€0M0NWL

a31y¥4931IS 9G1212102 1290%£002 20%00S00N1

ANNNE ¥3IZIJA3INT HOG0ET10Z 12590€002 T0%00£0NK1
V10AOL €0%00102 12905002 66500C0MHL

SV9 22806002 12490£002 86S00E0NUL

ONNJSAAVE 62212102 12905002 L6S00E0NHL

¥YIVd ALINVA 80¢0€T0Z 12902002 96S00€03WL

070S 82205002 <£190£002 S6S00S0MNL

NSIS3q 20.02102 £190€002 H6S00S0NWL

NSIS3a €2/02102 ¢£140€002 €6S00SOINL

ASH O WNL ‘MWL ‘d02 40 3JHVN 1a dX 1a 443 YIAWNN 23d

€002 AVKW NI @304V SNOILVAN0I3Y ¥dI €EIle:eT
FITIAUIS SKWOISNI “S°N €002/450/90



4 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 27, JULY 2, 2003

RECEIPT OF AN APPLICATION FOR “LEVER-RULE"
PROTECTION

AGENCY: Customs and Border Protection (CBP), Department of
Homeland Security

ACTION: Notice of receipt of application for “Lever-Rule” protec-
tion.

SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises inter-
ested parties that CBP has received an application from Tomy Cor-
poration seeking “Lever-Rule” protection.

FOR FURTHER INFORMATION CONTACT: Rachel S. Bae, Esq.,
Intellectual Property Rights Branch, Office of Regulations & Rul-
ings, (202) 572—-8875.

SUPPLEMENTARY INFORMATION:

BACKGROUND

Pursuant to 19 CFR 133.2(f), this notice advises interested parties
that CBP has received an application from Tomy Corporation seek-
ing “Lever-Rule” protection. Protection is sought against importa-
tions of “CHAR-G” table-top radio control cars intended for sale out-
side of the United States which bears the trademark “CHAR-G”
((U.S. Patent & Trademark Office [USPTO] Registration No.
2,568,272; CBP Recordation No. TMK 03-00356). Pursuant to 19
CFR 133.2(f), CBP will publish an additional notice in the Customs
Bulletin indicating if the trademark will receive Lever-Rule protec-
tion relative to the table-top radio control car in the event that CBP
determines that the subject gray market product is physically and
materially different from the product authorized for sale in the
United States.

Dated: June 13, 2003

GEORGE FREDERICK MCCRAY, Esq.,
Chief, Intellectual Property Rights Branch,
Office of Regulations and Rulings.
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CANCELLATION OF CUSTOMS BROKER LICENSE DUE TO
DEATH OF THE LICENSE HOLDER

AGENCY: BUREAU OF CUSTOMS AND BORDER PROTECTION,
U.S. DEPARTMENT OF HOMELAND SECURITY

ACTION: General Notice

SUMMARY: Notice is hereby given that, pursuant to 19 CFR
111.51(a), the following individual Customs broker license and any
and all associated permits have been cancelled due to the death of
the broker:

Name License # Port Name
Robert J. McCracken 03346 Detroit
Emilio E. Ruiz 04434 Miami

Sig M. Glukstad 03864 Miami

Mary Kay Angel 21807 Houston
Robert E. Mullins 04130 San Francisco

DATED: June 10, 2003

JAYSON P. AHERN,
Assistant Commissioner,
Office of Field Operations.

[Published in the Federal Register, June 17, 2003 (35907)]
—— R —

NOTICE OF CANCELLATION OF CUSTOMS BROKER LICENSE

AGENCY: Bureau of Customs and Border Protection, U.S. Depart-
ment of Homeland Security

ACTION: General notice

SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as
amended, (19 USC 1641) and the Customs Regulations (19 CFR
111.51), the following Customs broker license and any and all associ-
ated local and national permits are canceled without prejudice:

Name License # Issuing Port
Key Custom’s Brokerage, Inc. 14890 Seattle

A.W. Fenton Company, Inc. 00021 Cleveland



6 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 27, JULY 2, 2003

DATED: June 10, 2003

JAYSON P. AHERN,
Assistant Commissioner,
Office of Field Operations.

[Published in the Federal Register, June 17, 2003 (35907)]
R —

NOTICE OF CANCELLATION OF CUSTOMS BROKER LICENSE

AGENCY: Bureau of Customs and Border Protection, U.S. Depart-
ment of Homeland Security

ACTION: General notice

SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as
amended, (19 USC 1641) and the Customs Regulations (19 CFR
111.51), the following Customs broker license are canceled without
prejudice.

Name License # Issuing Port
Peter Vaccaro 07980 Champlain
Peter Vaccaro 07451 Detroit
Philip W. Hughes 05631 Seattle

These brokers hold multiple Customs broker licenses. They con-
tinue to hold other valid Customs broker licenses.

DATED: June 10, 2003

JAYSON P. AHERN,
Assistant Commissioner,
Office of Field Operations.

[Published in the Federal Register, June 17, 2003 (35908)]

——

NOTICE OF CANCELLATION OF CUSTOMS BROKER PERMIT

AGENCY: Bureau of Customs and Border Protection, U.S. Depart-
ment of Homeland Security

ACTION: General notice

SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as
amended, (19 USC 1641) and the Customs Regulations (19 CFR
111.51), the following Customs broker local permits are canceled
without prejudice.
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Name Permit # Issuing Port
Anthony Nogueras 28-01-MP8 San Francisco
Freight Solutions International  LLC28-01-MQ6 San Francisco
Rulewave, Inc. 96-2101-1 Houston
Jeanette Larbardini CHB 98-007 Houston

W.R. Zanes & Co., of LA, Inc. 96-2101-2 Houston

XL Brokers International, Inc. 97-003 Houston

USF Worldwide, Inc. 09549 San Francisco
Mildred L. Vavao 28-02-AQF San Francisco

DATED: June 10, 2003

JAYSON P. AHERN,
Assistant Commissioner,
Office of Field Operations.

[Published in the Federal Register, June 17, 2003 (35908)]
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DEPARTMENT OF HOMELAND SECURITY,
OFFICE OF THE COMMISSIONER OF CUSTOMS.
Washington, DC, June 18, 2003,
The following documents of the Bureau of Customs and Border
Protection (“CBP”), Office of Regulations and Rulings, have been de-
termined to be of sufficient interest to the public and CBP field of-
fices to merit publication in the CusToMS BULLETIN.

MICHAEL T. SCHMITZ,
Assistant Commissioner,
Office of Regulations and Rulings.

———

PROPOSED MODIFICATION OF RULING LETTER AND TREAT-
MENT RELATING TO THE APPLICABILITY OF SUBHEADING
9802.00.50 TO MEN'S SWEATSHIRTS EMBROIDERED IN
MEXICO

AGENCY: Bureau of Customs and Border Protection, Department
of Homeland Security.

ACTION: Notice of proposed modification of a ruling letter and
treatment relating to the eligibility of men’s sweatshirts exported to
Mexico for embroidery operations and returned for duty-free treat-
ment under subheading 9802.00.50, Harmonized Tariff Schedule of
the United States (HTSUS).

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as
amended, (19 U.S.C. 1625(c)), this notice advises interested parties
that Customs and Border Protection (CBP) intends to modify a rul-
ing letter pertaining to the eligibility of certain embroidered
sweatshirts for a duty exemption under subheading 9802.00.50,
HTSUS. CBP also proposes to revoke any treatment previously ac-
corded by it to substantially identical merchandise. Comments are
invited on the correctness of the proposed action.

DATE: Comments must be received on or before August 4, 2003.

ADDRESS: Written comments (preferably in triplicate) are to be ad-
dressed to Customs and Border Protection, Office of Regulations and
Rulings, Attention: Regulations Branch, 1300 Pennsylvania Avenue,
N.W., Washington, D.C. 20229. Comments submitted may be in-
spected at CBP, 799 9th Street N.W., Washington, D.C. during regu-
lar business hours. Arrangements to inspect submitted comments
should be made in advance by calling Mr. Joseph Clark at (202) 572—
8768.
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FOR FURTHER INFORMATION CONTACT: Craig A. Walker, Spe-
cial Classification and Marking Branch, (202) 572—-8836.

SUPPLEMENTARY INFORMATION:

BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057), (hereinafter “Title VI"), became effective.
Title VI amended many sections of the Tariff Act of 1930, as
amended, and related laws. Two new concepts which emerge from
the law are “informed compliance” and “shared responsibility.” These
concepts are premised on the idea that in order to maximize volun-
tary compliance with Customs laws and regulations, the trade com-
munity needs to be clearly and completely informed of its legal obli-
gations. Accordingly, the law imposes a greater obligation on CBP to
provide the public with improved information concerning the trade
community’s responsibilities and rights under the Customs and re-
lated laws. In addition, both the trade and CBP share responsibility
in carrying out import requirements. For example, under section 484
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer
of record is responsible for using reasonable care to enter, classify
and value imported merchandise, and provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested
parties that CBP intends to modify a ruling letter pertaining to the
applicability of subheading 9802.00.50, HTSUS, to certain men’s
sweatshirts that are embroidered in Mexico. Although in this notice
CBP is specifically referring to New York Ruling Letter (“NY”)
187698, dated December 5, 2002, this notice covers any rulings in-
volving substantially identical transactions which may exist but
have not been identified that are based on the same rationale. CBP
has undertaken reasonable efforts to search existing databases for
rulings in addition to the ones identified. No further rulings have
been found. Any party who has received an interpretative ruling or
decision (i.e., ruling letter, internal advice memorandum or decision
or protest review decision) relating to transactions which are sub-
stantially identical to those subject to this notice, should advise CBP
during this notice period.

Similarly, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to revoke
any treatment previously accorded by it to substantially identical
transactions. This treatment may, among other reasons, be the re-
sult of the importer’s reliance on a ruling issued to a third party,
CBP personnel applying a ruling of a third party to importations of
the same or similar merchandise, or the importer’'s or CBP’s previ-
ous interpretation of the law. Any person involved in substantially
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identical transactions should advise CBP during this notice period.
An importer’s failure to advise CBP of substantially identical trans-
actions or of a specific ruling not identified in this notice may raise
issues of reasonable care on the part of the importer or his agents for
importations of merchandise subsequent to the effective date of the
final notice of this proposed action.

Subheading 9802.00.50, HTSUS, provides for a partial or complete
duty exemption for articles exported from and returned to the
United States after having been advanced in value or improved in
condition abroad by repairs or alterations, provided the documentary
requirements of 19 CFR 181.64 (for articles returned from Canada or
Mexico) or 19 CFR 10.8 (for articles returned from any other coun-
try), are satisfied.

In NY 187698, dated December 5, 2002, CBP held that certain
foreign-origin men’s sweatshirts that are exported from the United
States to Mexico where they are embroidered on the chest area with
various names or logos and then returned to this country, are ineli-
gible for special tariff treatment under subheading 9802.00.50,
HTSUS. This ruling also addressed the country of origin of the re-
turned sweatshirts. NY 187698 is set forth as Attachment “A” to this
document.

CBP has reconsidered the above ruling and determined that it is
incorrect in holding that classification under subheading 9802.00.50,
HTSUS, is inapplicable to the sweatshirts. It is now CBP’s position
that, in regard to the specific factual situation involved in this rul-
ing, the foreign embroidery operation qualifies as an acceptable al-
teration under this tariff provision. Proposed Headquarters Ruling
Letter (HRL) 562687, modifying NY 187698, is set forth as Attach-
ment “B” to this document.

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested
parties that CBP intends to modify NY 187698 and any other rulings
not specifically identified, to reflect the proper classification of the
merchandise under subheading 9802.00.50, HTSUS, pursuant to the
analysis set forth in proposed HRL 562687. Additionally, pursuant to
19 U.S.C. 1625(c)(2), CBP intends to revoke any treatment previ-
ously accorded by it to substantially identical transactions. Before
taking this action, consideration will be given to any written com-
ments timely received.

Dated: June 17, 2003

MYLES B. HARMON,
Director,
Commercial Rulings Division.

Attachments
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[ATTACHMENT A]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
NY 187698
December 5, 2002
CLA—2-61:RR:NC:TA:N3:356 187698
CATEGORY: Classification
TARIFF NO.: 9802.00.50
Ms. ELIZABETH BURNS
JANSPORT, INC.
N850 Cty. Hwy. CB
P.O. Box 1817
Appleton, W1 54913-1817

RE: Eligibility of men’s sweatshirts for partial duty exemption under subheading
9802.00.50, HTSUS

DEeAR Ms. BURNS:

In your letter dated November 7, 2002, you requested a tariff classification ruling.

Style 55000 is a men’s sweatshirt constructed from 55 percent cotton, 45 percent
polyester, finely knit fabric that is napped on the inside surface. The fabric measures
21 stitches per two centimeters counted in the horizontal direction. Style 55000 has a
rib knit crew neck; long sleeves with rib knit cuffs; a half-moon at the rear neckline; a
woven fabric label on the right sleeve; and a snug fitting rib knit bottom. Style 55000
will be imported in sizes S, M, L, XL and XXL. The same garment will be imported in
Size XXXL as Style 55005.

Two samples were submitted. Both are identical, but one has embroidery on the
center chest and one is plain, without embroidery. You state that the sweatshirts will
be manufactured in Lesotho without embroidery and imported into the United States
under HTS 9819.11.12 with the appropriate documentation. The garments will then
be exported to Mexico where they will be embroidered with various names or logos
and re-imported into the United States. You request a determination regarding the
eligibility of the shirts for partial duty exemption under subheading 9802.00.50,
HTSUS. As requested, your samples will be returned.

Subheading 9802.00.50, HTSUS, provides a partial or complete duty exemption for
articles exported from and returned to the U.S. after having been advanced in value
or improved in condition by repairs or alterations, provided that documentary require-
ments of Section 181.64, Customs Regulations (19 C.F.R. 181.64), are satisfied. Sec-
tion 181.64, which implements Article 307 of NAFTA, provides that goods returned af-
ter having been repaired or altered in Mexico may qualify for complete or partial duty
free treatment, provided that the requirements of this section are met. However, en-
titlement to this tariff treatment is precluded in circumstances where the operations
performed abroad destroy the identity of the exported articles or create new or com-
mercially different articles through a process of manufacture. Subheading 9802.00.50,
HTSUS, treatment is also precluded where the exported articles are incomplete for
their intended use and the foreign processing operation is a necessary step in the
preparation or manufacture of finished articles.

In this instance, the embroidery operation creates a different article with unique,
specialized appeal and constitutes a finishing step in the manufacture of the embroi-
dered garments. As such, the embroidery operation is considered more than an “alter-
ation” within the meaning of subheading 9802.00.50, HTSUS. Consequently, the
sweatshirts are not entitled to the special tariff treatment under that provision. See
HRL 555760 of November 16, 1990 and HRL 555249 of June 16, 1989.

The country of origin of the merchandise remains Lesotho.

The applicable subheading for the sweatshirt will be 6110.20.2040, Harmonized
Tariff Schedule of the United States, (HTS), which provides for: men's or boys’
sweatshirts, knitted or crocheted: of cotton: men’s. The general rate of duty will be
17.3 percent ad valorem.
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The sweatshirts fall within textile category designation 338. Based upon interna-
tional textile trade agreements, products of Lesotho are not presently subject to visa
requirements or quota restraints.

The designated textile and apparel categories and their quota and visa status are
the result of international agreements that are subject to frequent renegotiations and
changes. To obtain the most current information, we suggest that you check, close to
the time of shipment, the U.S. Customs Textile Status Report, an internal issuance of
the U.S. Customs Service, which is available at the Customs Web site at ww-
w.customs.gov. In addition, the designated textile and apparel categories may be sub-
divided into parts. If so, visa and quota requirements applicable to the subject mer-
chandise may be affected and should also be verified at the time of shipment.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of this ruling letter or the control number indicated above should be provided
with the entry documents filed at the time this merchandise is imported. If you have
any questions regarding this ruling, contact National Import Specialist Mary Ryan at
646—733-3271.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.

—— R ——
[ATTACHMENT B]

DEPARTMENT OF HOMELAND SECURITY.
BUREAU OF CusTOMS AND BORDER PROTECTION,
HQ 562687
CLA-2 RR:CR:SM 562687 CW
CATEGORY: Classification
TARIFF NO.: 9802.00.50
Ms. ELIZABETH BURNS
JANSPORT, INC.
N850 Cty. Hwy. CB
P.O. Box 1817
Appleton, WI. 54913-1817

RE: Modification of NY 187698; eligibility of sweatshirts embroidered abroad for sub-
heading 9802.00.50, HTSUS, treatment

DEAR Ms. BURNS:

This is in reference to your letter of January 23, 2003, to our New York office, re-
questing reconsideration of New York Ruling Letter (“NY”) 187698 dated December 5,
2002, concerning the eligibility of embroidered men's sweatshirts from Mexico for
duty-free treatment under subheading 9802.00.50, Harmonized Tariff Schedule of the
United States (HTSUS). The ruling also addressed the country of origin of the
sweatshirts. We have reviewed NYI187698 and believe that its conclusion that sub-
heading 9802.00.50, HTSUS, is inapplicable to the returned embroidered sweatshirts
is incorrect. Therefore, we are modifying the portion of NY 187698 relating to that is-
sue for the reasons set forth below.

FACTS:

Men’s sweatshirts (style 55000 for sizes S, M, L, XL and XXL and style 55005 for
size XXXL) made in Lesotho from 55 percent cotton and 45 percent polyester will be
imported into the U.S. by Jansport. The sweatshirts are then exported to Mexico
where they will be machine embroidered with various names or logos on the chest
area and returned to the U.S. Jansport’s catalog reflects that the sweatshirts are of-
fered for sale with or without the embroidery.

In NY 187698, Customs held that:
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*** the embroidery operation creates a different article with unique, specialized
appeal and constitutes a finishing step in the manufacture of the embroidered
garments. As such, the embroidery operation is considered more than an “alter-
ation” within the meaning of subheading 9802.00.50, HTSUS.

ISSUE:
Whether embroidering the sweatshirts in Mexico as described above qualifies as a
repair or alteration under subheading 9802.00.50, HTSUS.

LAW AND ANALYSIS:

Subheading 9802.00.50, HTSUS, provides a full or partial duty exemption for ar-
ticles that are returned after having been exported to be advanced in value or im-
proved in condition by means of repairs or alterations, provided that the documentary
requirements of 19 CFR 181.64 (for articles returned from Canada or Mexico) or 19
CFR 10.8 (for articles returned from any other country) are met.

Section 181.64(a), Customs Regulations, (19 CFR 181.64(a)), states that:

‘Repairs or alterations’ means restoration, addition, renovation, redyeing, clean-
ing, resterilizing, or other treatment which does not destroy the essential charac-
ter of, or create a new and commercially different good from, the good exported
from the United States.

In circumstances where the operations abroad destroy the identity of the exported
article or create a new or commercially different article, entitlement to subheading
9802.00.50, HTSUS, is precluded. See A.F. Burstrom v. United States, 44 CCPA 27,
C.A.D. 631 (1956), aff'd C.D. 1752, 36 Cust. Ct. 46 (1956); and Guardian Industries
Corporation v. United States, 3 CIT 9 (1982). Additionally, entitlement to this tariff
treatment is not available where the exported articles are incomplete for their in-
tended purposes and the foreign processing is a necessary step in the preparation or
manufacture of the finished articles. Dolliff & Company, Inc. v. United States, 455 F.
Supp. 618 (Cust. Ct. 1978), aff'd, 599 F.2d 1015 (CCPA 1979).

In Amity Fabrics, Inc. v. United States, 43 Cust. Ct. 64, C.D. 2104 (1959), “pumpkin”
colored fabrics were exported to Italy to be redyed black since the pumpkin color had
gone out of fashion and black was a consistently good seller. The court held that the
identity of the goods was not lost or destroyed by the dyeing process, that no new ar-
ticle was created since there was no change in the character, quality, texture, or use of
the merchandise; it was merely changed in color. The court found that such change
constituted an alteration for purposes of a precursor provision to subheading
9802.00.50, HTSUS (paragraph 1615(g) of the Tariff Act of 1930, as amended).

In Royal Bead Novelty Co. v. United States, 68 Cust.Ct. 154, C.D. 4353, 342 F. Supp.
1394 (1972), uncoated glass beads were exported so that they could be half-coated
with an Aurora Borealis finish which imparted a rainbow-like luster to the half-coated
beads. The court found that the identity of the beads was not lost or destroyed in the
coating process and no new article was created. Moreover, there was no change in the
beads’ size, shape, or manner of use in making articles of jewelry (evidence was pre-
sented which indicated that both uncoated and half-coated beads were used inter-
changeably). Accordingly, the court concluded that the application of the Aurora
Borealis finish constituted an alteration within the meaning of item 806.20, Tariff
Schedules of the United States (TSUS)—the precursor to subheading 9802.00.50,
HTSUS.

In a notice published in the Customs Bulletin on October 4, 2000, (34 Cust. Bull.
40), Customs revoked four ruling letters and modified one ruling letter pertaining to
the applicability of subheading 9802.00.50, HTSUS, to certain articles that were ex-
ported for decorating operations and then returned to the U.S. In the notice, it was
stated that, upon reconsideration, Customs determined that the decorating operations
performed in those cases qualified as acceptable alterations under subheading
9802.00.50, HTSUS, as the merchandise in its condition as exported and returned was
marketed and sold to consumers for the same use. Furthermore, Customs found that
the operations performed abroad did not result in the loss of the good’s identity or cre-
ate a new article with a different commercial use. The ruling letters concerned: carpet
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tiles that were dyed abroad and returned; imitation plastic fingernails that were
painted with decorative designs abroad; lace fabric “reembroidered” abroad with rope,
sequins or beads, or a combination of these items; and decals and paint bands applied
to ceramic dinnerware abroad.

The reembroidery case referenced above (Headquarters Ruling Letter (HRL)
561781 dated September 19, 2000), involved foreign lace that was exported to the
Philippines to have rope (thick thread), sequins or beads, or any combination of these
items, hand embroidered onto the lace. The purpose of the reembroidery was to en-
hance the marketability of the lace. Customs stated in HRL 561781 that information
in the record indicated that both the lace in its condition as exported and the returned
reembroidered lace were sold in the same channels of trade for use as ornamentation
on women'’s wearing apparel. Therefore, Customs concluded that the lace in its condi-
tion as exported to the Philippines was complete for its intended use. Customs also
determined that the reembroidery process clearly did not result in the loss of the
good's identity or the creation of a new article with a different commercial use. As a
result, Customs found that the reembroidery process constituted an alteration within
the meaning of subheading 9802.00.50, HTSUS.

A recent case, HRL 562618 dated May 21, 2003, involved previously-imported and
duty-paid polo shirts that were exported to Canada where company names or logos
were embroidered onto the left chest portion of the shirts. Customs held that the em-
broidery constituted an acceptable alteration within the meaning of subheading
9802.00.50, HTSUS.

We believe that HRLs 562781 and 562618 are controlling with respect to the instant
case. Men’s sweatshirts are exported to Mexico where names or logos are embroidered
on the chest area of the apparel. Jansport’s catalog reflects that the same sweatshirt
is offered for sale either with or without the embroidery. Therefore, we are satisfied
that the sweatshirts in their condition as exported to Mexico are complete for their in-
tended use and that the foreign processing is not a necessary step in the production or
manufacture of finished articles. While the embroidery imparts new decorative char-
acteristics to the articles, this change in the appearance of the article clearly does not
result in the loss of the good's identity or the creation of a new article with a different
commercial use. The embroidery also does not significantly change the quality, char-
acter or performance characteristics of the sweatshirts. Therefore, we find that the
foreign embroidery operation qualifies as an alteration under subheading 9802.00.50,
HTSUS.

HOLDING:

On the basis of the information presented, we find that the foreign embroidery op-
eration described above, performed abroad on exported men’s sweatshirts, constitutes
an acceptable alteration under subheading 9802.00.50, HTSUS. Therefore, the re-
turned embroidered sweatshirts are entitled to duty-free treatment under this tariff
provision, assuming compliance with the documentation requirements of 19 CFR
181.64.

NY 1887698 is hereby modified consistent with the foregoing.

MyLES B. HARMON,
Director,
Commercial Rulings Division.
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NOTICE OF PROPOSED MODIFICATION AND REVOCATION OF
CLASSIFICATION LETTERS AND REVOCATION OF TREAT-
MENT RELATING TO CLASSIFICATION BASED ON THE IN-

TENT OF THE IMPORTER

AGENCY: Bureau of Customs and Border Protection, Dept. of
Homeland Security

ACTION: Notice of proposed modification of ten ruling letters and
revocation of three ruling letters and revocation of treatment relat-
ing to the classification of suits, track suits, and two-piece swimwear
based on the intent of the importer.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625(c)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that Customs and Border Protection (CBP) is proposing to
modify ten ruling letters and revoke three ruling letters relating to
the classification of suits, track suits, and two-piece swimwear be-
cause they erroneously took into account the claimed intent of the
importer, that they would be offered for sale as separates rather
than suits under the Harmonized Tariff Schedule of the United
States Annotated (HTSUSA). Similarly, CBP is revoking any treat-
ment previously accorded by it to substantially identical merchan-
dise.

DATE: Comments must be received on or before August 4, 2003.

ADDRESS: Written comments are to be addressed to Bureau of
Customs and Border Protection, Office of Regulations and Rulings,
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W.,
Washington, D.C. 20229. Submitted comments may be inspected at
Customs and Border Protection, 799 9th Street, N.W., Washington,
D.C., during regular business hours. Arrangements to inspect sub-
mitted comments should be made in advance by calling Mr. Joseph
Clark at (202) 572—-8768.

FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Tex-
tiles Branch, at (202) 572-8824.

SUPPLEMENTARY INFORMATION:

BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as
amended, and related laws. Two new concepts which emerge from
the law are “informed compliance” and “shared responsibility.” These
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concepts are premised on the idea that in order to maximize volun-
tary compliance with Customs laws and regulations, the trade com-
munity needs to be clearly and completely informed of its legal obli-
gations. Accordingly, the law imposes a greater obligation on CBP to
provide the public with improved information concerning the trade
community’s responsibilities and rights under the Customs and re-
lated laws. In addition, both the trade and CBP share responsibility
in carrying out import requirements. For example, under section 484
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer
of record is responsible for using reasonable care to enter, classify
and value imported merchandise, and provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to modify ten ruling letters
and revoke three letters relating to the tariff classification of the
merchandise based on the intent of the importer. Although in this
notice CBP is specifically referring to the modification of New York
Ruling Letters (NY) A87564, dated October 10, 1996; NY B83511,
dated April 23, 1997; NY F83145, dated March 23, 2000; NY F83716,
dated April 11, 2000; NY F83799, dated April 17, 2000; NY F83800,
dated April 17, 2000; and Headquarters Ruling Letters (HQ) HQ
088423, dated May 20, 1991; HQ 952584, dated December 8, 1992;
HQ 952704, dated February 1, 1993; and HQ 955519, dated April 15,
1994, and revocation of HQ 952907, dated January 29, 1993; HQ
953231, dated May 12, 1993 and HQ 956298, dated March 9, 1995
(see Attachments “A—M”), this notice covers any rulings on this mer-
chandise which may exist but have not been specifically identified.
CBP has undertaken reasonable efforts to search existing databases
for rulings in addition to the ones identified. No further rulings have
been found. Any party who has received an interpretive ruling or de-
cision (i.e., ruling letter, internal advice memorandum or decision or
protest review decision) on the merchandise subject to this notice,
should advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP in-
tends to revoke any treatment previously accorded by CBP to sub-
stantially identical merchandise. This treatment may, among other
reasons, be the result of the importer’s reliance on a ruling issued to
a third party, CBP’s personnel applying a ruling of a third party to
importations of the same or similar merchandise, or the importer’s
or CBP’s previous interpretation of the HTSUSA. Any person in-
volved with substantially identical merchandise should advise CBP
during this notice period. An importer’s failure to advise CBP of sub-
stantially identical merchandise or of a specific ruling not identified
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in this notice, may raise issues of reasonable care on the part of the
importer or its agents for importations of merchandise subsequent to
the effective date of the final decision on this notice.

In each of aforementioned rulings, the merchandise’s classification
was based on how the importer intended to sell the merchandise.
Upon review of these rulings, CBP has determined that although the
classification of the merchandise was correct, in all but three rul-
ings, the analysis applied to reach the classification determination
was incorrect. Classification of the merchandise in each of the rul-
ings should have been based on the goods’ condition as imported.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to modify ten
ruling letters and revoke three ruling letters and any other rulings
not specifically identified that are contrary to the determination set
forth in this notice to reflect consistency in classification pursuant to
the analysis set forth in proposed Headquarters Ruling Letters HQ
965923, HQ 965932, HQ 965933, HQ 965934, HQ 965929, HQ
965930, HQ 965931, HQ 965935, HQ 965927, HQ 965928 (see At-
tachments “N-W"). Additionally, pursuant to 19 U.S.C. 1625(c)(2),
CBP intends to revoke any treatment previously accorded by CBP to
substantially identical transactions. Before taking this action, con-
sideration will be given to any written comments timely received.

DATED: June 16, 2003

Gail A. Hamill for MYLES B. HARMON,
Director,
Commercial Rulings Division.

Attachments

e —
[ATTACHMENT A]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToms AND BORDER PROTECTION,
NY A87564
October 10, 1996
CLA-2-62:RR:NC:WA:360 A87564
CATEGORY: Classification
TARIFF NO.: 6204.11.0000; 6204.31.1010
MR. JONATHAN M. FEE
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN LLP
1201 Peachtree Street, N.E.
Suite 4860
Atlanta, GA 30309

RE: The tariff classification of women’s suits from China, Thailand, Sri Lanka and/or
Indonesia

DEAR MR. FEE:

In your letter dated September 7, 1996, you requested a classification ruling on be-
half of Sag Harbor Division of Kellwood Company. The submitted samples will be re-
turned to you under separate cover.
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Style 122 consists of a women's jacket and shorts constructed from 100 percent
wool. Both garments are lined with 100 percent polyester woven fabric. The double-
breasted jacket has four panels and features long sleeves, a notched collar, and two
besom pockets below the waist. The shorts have a pleated front, a zippered fly and
button closure and side pockets. The waistband is partially elasticized at the rear and
contains four belt loops.

It is your contention that the goods meet the tariff and commercial definition for
suits. However, due to the innovative retail sale practices employed by the importer,
you suggest that Customs might perceive a problem in classifying the garments as
suits. You presented the following information concerning the importation of the
goods.

PACKING and SHIPPING: The garments will be shipped to the United States on
hangers. The jacket and hanger will be covered by a plastic bag; the shorts will be cov-
ered by a separate plastic bag on another hanger; the two components will be covered
by a third polybag and connected with a plastic tie. Nearly all import shipments will
contain an equal number of upper and lower body garments packaged together as
suits in the manner previously described. Occasionally, a shipment may include a
small number of additional jackets without matching bottoms. It is the importer’s un-
derstanding and intent that those pieces which do not meet the definition of a suit
(i.e. a set of two garments) will be entered as separates.

DOCUMENTATION: The importer’s purchase orders will refer to this combination
of garments as a “suit” and will indentify one style designation, 122. In addition, each
component will have its own style number, the jacket, style 8505 and the shorts, style
8503. These designations will also appear on the invoices furnished by the foreign
suppliers.

LABELING: Each component will be individually marked with the country of origin
and the required info under TFPIA. The garments will also be marked with the com-
ponent style number. Fewer than half of all shipments will be preticketed with retail
sales and other retail information at the request of the importer’s customers.

INTENT: The importer will sell the “suits” to its customers, although the docu-
ments will indicate the separate style numbers.

You state that nearly all shipments to customers will be of an equal number of top
and bottoms, in corresponding size scales, so that thety can be sold and worn as suits.
The importer intends that the jackets and bottoms be of the same color and size be
worn together. Sometimes a jacket of one size might be matched with a skirt or pant
of another size to achieve optimal fit. A customer will rarely buy only one component.

ADVERTISING: The importer's customers will advertise the articles as suits. (Ex-
hibit A) Although separate prices are shown, the advertising shows the garments be-
ing worn together.

DISPLAY: The merchandise will be displayed together on double rack systems or
rounders. Exhibit B shows this grouping of garments grouped by size or color. Al-
though the garments are designed and intended to be worn as suits, the jacket and
shorts will rarely if ever be placed together on a single hanger. This is because a con-
sumer may choose to buy a jacket in one size and a bottom in another size to achieve
an optimal fit.

Chapter 62 note 3 sets out the requirements for suits. In part the note states that
the term suit means a set of garments composed of two or three pieces made
up * * *in identical fabric and comprising: one suit coat or jacket * * * consisting of
four or more panels designed to cover the upper part of the body * * * and one gar-
ment designed to cover the lower part of the body * * * All of the components of a suit
must be of the same fabric construction, style, color and composition; they must also
be of the same style and of corresponding or compatible size.

Both garments in this case are constructed from identical woven fabric and color,
and they are of the same composition.

Because they are ordered and shipped as units (equal numbers) they are of corre-
sponding or compatible size. Accordingly, by virtue of note 3(a) to Chapter 62, the gar-
ments meet the requirements for classification as a suit.
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It should be noted that each of the definitions in Chapter 62 for suits refer to a “set
of garments”, without limitation. In comparison, Note 3(b) which defines the term “en-
semble” specifically requires that an ensemble be “put up for retail sale”. The silence
of the suit definition in this area when compared to the express requirements con-
tained in the ensemble deinitions,is, a clear indication that Customs has no authority
to impute the “put up for retail sale” requirement in the definition of “ensemble” to the
definition of suits.

As a result, whether sets of garments which are not packed together in such a man-
ner that they are readily identifiable as suits at the time of importation are classifi-
able as suits as such depends on the intent of the importer. If, at the time of importa-
tion, the importer has the bona fide intention to sell the suit components as suits, as
evidenced by the documentation in the entry package, then the merchandise, in the
absence of evidence to the contrary, is classifiable as suits. If, at the time of importa-
tion, the importer has bona fide intention to sell the suit components separately, as
evidenced by the documentation in the entry package, then the merchandise, in the
absence of evidence to the contrary is classified as separates. If information is re-
ceived that the garments are merchandised in a manner not consonant with the en-
tered classification under 19 U.S.C. 1592 may of course be appropriate.

You cite a previous Customs ruling in which apparent “suits” were classified as
separates because the components were sold as separates and were listed on docu-
mentation as indicating *different sizes and quantities. Based on the above analysis,
it is clear that the cited ruling may be distinguished from the information you have
provided. In this case the importer orders (PO and foreign invoices) its suits as suits,
matched by size and color. They are shipped as units. The separate display reflects
the greater flexibility in choice given to the consumer who requires jackets and bot-
toms of different sizes. Moreover, the garments are principally sold and used as units,
despite their separate display. The jacket and bottom are designed and intended to go
together and are primarily sold and worn by consumers as suits. The applicable sub-
heading for the style 122 will be 6204.11.0000, Harmonized Tariff Schedule of the
United States (HTS), which provides for Women's or Girls’ Suits * * * Of wool or fine
animal hair. The duty rate will be 16.4 percent ad valorem.

When imported separately, the applicable subheading for the jacket of (style 8505)
will be 6204.31.1010, Harmonized Tariff Schedule of the United States (HTS), which
provides for Women'’s or Girls’' * * * Suit-type jackets and blazers * * * Of wool or fine
animal hair: Women'’s. The duty rate will be 7.5 percent ad valorem.

The suit (Style 122) falls within textile category designation 444. The jacket, when
imported separately, falls within category 435. Based upon international textile trade
agreements products of China, Thailand, Sri Lanka and/or Indonesia are subject to a
visa requirement and quota restraints.

The designated textile and apparel categories may be subdivided into parts. If so,
visa and quota requirements applicable to the subject merchandise may be affected.
Part categories are the result of international bilateral agreements which are subject
to frequent renegotiations and changes. To obtain the most current information avail-
able, we suggest that you check, close to the time of shipment, the Status Report on
Current Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs
Service, which is available for inspection at your local Customs office.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be provided with
the entry documents filed at the time this merchandise is imported. If you have any
questions regarding the ruling, contact National Import Specialist Patricia Schiaz-
zano at (212) 466-5866.

ROGER J. SILVESTRI,
Director National,
Commodity Specialist Division.
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[ATTACHMENT B]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
NY B83511
April 23, 1997
CLA-2-62:RR:NC:TA:360 B83511
CATEGORY: Classification
TARIFF NO.: 6204.11.0000;
6204.31.2010; 6204.51.0010

MR. ROBERT T. STACK

SIEGEL, MANDELL & DAvIDSON, P.C.
One Astor Place

1515 Broadway - 43rd Floor

New York, NY 10036-8901

RE: The tariff classification of women'’s suits from Taiwan

DEAR MR. STACK:

In your letter dated March 20, 1997, you requested a classification ruling on behalf
of Liz Claiborne, Inc. The submitted samples will be returned to you under separate
cover.

Style 30750431/30750411 consists of a women'’s jacket and skirt constructed from
62% wool, 20% rayon, 13% nylon and 5% acetate woven fabric. Both garments are
lined with 100 percent acetate woven fabric. The tailored jacket (designated as
30750431) has eight panels, with two of the front panels and two of the back panels
extending from the shoulder seam to the bottom of the jacket, while the various side
panels extend from the sleeve openings to the bottom of the jacket. The jacket fea-
tures long sleeves without cuffs, a notched portrait collar, a full front opening with
four buttons for closure and two pockets with flaps below the waist. The skirt desig-
nated as 30750411, has a zippered rear closure with an inner button tab closure. It is
your contention that the goods meet the tariff and commercial definition for suits; the
garments imported under the combined style 30750431/30750411 are sold together to
retailers in matching quantities and are properly dutiable as suits. However, due to
innovative retail sale practices, the consumer will be able to match different sizes or
purchase garments individually. You suggest that Customs might perceive a problem
in classifying the garments as suits under these circumstances. You present the fol-
lowing information concerning the importation of the goods. the importer is purchas-
ing style 30750431/30750411 as a suit that will be designated by the joint style num-
ber on the company’s orders and import invoice documentation. the jackets will match
the skirts in fabric, size, color and composition. the suits will be imported with each
jacket and matching skirt on separate hangers that are attached. Each individual gar-
ment will be covered by a poybag and the suit will be covered by another polybag. The
hangers for the garments will be detachable. style 30750431/30750411, is being sold
by the importer as a set of garments to the buyers for retail stores. the buyers are pur-
chasing equal numbers of jackets and skirts, with each jacket and skirt in matching
size and color. the importer anticipates that some retailers will hang the garments to-
gether in the manner imported, while others will split the jackets and skirts and mer-
chandise them in adjacent displays. The jackets and skirts will be individually tick-
eted for sale, whether hung together or hung separately. although the garments are
clearly designed to be worn together, due to the patterning of the fabric design, con-
sumers will be able to purchase jackets and skirts in different sizes for fit consider-
ations, or even as individual pieces. in light of the consumer’s ability to match differ-
ent sizes or purchase one jacket or one skirt individually, certain buyers have
indicated a desire to purchase additional quantities of either jackets or skirts. if the
importer makes such quantities available separately, this will involve separate pur-
chase orders for the individual pieces, importation of any extra pieces as individual
items and sale of the extra garments to the stores as individual pieces not shipped
with matching articles.
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Chapter 62 note 3 sets out the requirements for suits. In part, the note states that
the term suit means a set of garments composed of two or three pieces made
up * * * in identical fabric and comprising: one suit coat or jacket * * * consisting of
four or more panels designed to cover the upper part of the body * * * and one gar-
ment designed to cover the lower part of the body * * * All of the components of a suit
must be of the same fabric construction, style, color and composition; they must also
be of the same style and of corresponding or compatible size.

Both garments in this case are constructed from identical woven fabric and color,
and they are of the same composition.

Because they are ordered and shipped as a unit (equal numbers) they are of corre-
sponding or compatible size. Accordingly, by virtue of note 3(a) to Chapter 62, the gar-
ments meet the requirements for classification as a suit.

It should be noted that each of the definitions in Chapter 62 for suits refer to a “set
of garments”, without limitation. In comparison, Note 3(b) which defines the term “en-
semble” specifically requires that an ensemble be “put up for retail sale”. The silence
of the suit definition in this area when compared to the express requirements con-
tained in the ensemble definitions is a clear indication that Customs has no authority
to impute the “put up for retail sale” requirement in the definition of “ensemble” to the
definition of suits.

As a result, whether sets of garments which are not packed together in such a man-
ner that they are readily identifiable as suits at the time of importation are classifi-
able as suits depends on the intent of the importer. If, at the time of importation, the
importer has the bona fide intention to sell the suit components as suits, as evidenced
by the documentation in the entry package, then the merchandise, in the absence of
evidence to the contrary, is classifiable as suits. If, at the time of importation, the im-
porter has bona fide intention to sell the suit components separately, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary is classified as separates. If information is received that the gar-
ments are merchandised in a manner not consonant with the entered classification
under 19 U.S.C. 1592 may of course be appropriate.

In this case, the importer orders (P.O. and foreign invoices) its suits as suits,
matched by size and color. They are shipped as a unit. Moreover, the garments are
principally sold and used as a unit, despite the possibility of their separate display.
The jacket and bottom are designed and intended to go together and are primarily
sold and worn by consumers as suits. The applicable subheading for style 30750431/
30750411 will be 6204.11.0000, Harmonized Tariff Schedule of the United States
(HTS), which provides for Women'’s or Girls’ Suits * * * Of wool or fine animal hair.
The duty rate will be 16.4 percent ad valorem.

When imported separately, the applicable subheading for the jacket (style
30750431) will be 6204.31.2010, Harmonized Tariff Schedule of the United States
(HTS), which provides for Women's or Girls'*** Suit-type jackets and
blazers * * * Of wool or fine animal hair: Other: Women’s. The duty rate will be 32.4
cents/kg plus 20 percent ad valorem.

When imported separately, the applicable subheading for the skirt (style 30750411)
will be 6204.51.0010, Harmonized Tariff Schedule of the United States (HTS), which
provides for Women's or Girls’ * * * skirts * * * Of wool or fine animal hair: Women'’s.
The duty rate will be 16.1 percent ad valorem.

The suit (style 30750431/30750411) falls within textile category designation 444.
The jacket, when imported separately, falls within category 435 and the skirt within
category 442.

Based upon international textile trade agreements products of Taiwan are subject
to a visa requirement and quota restraints.

The designated textile and apparel categories may be subdivided into parts. If so,
visa and quota requirements applicable to the subject merchandise may be affected.
Part categories are the result of international bilateral agreements which are subject
to frequent renegotiations and changes. To obtain the most current information avail-
able, we suggest that you check, close to the time of shipment, the Status Report on
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Current Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs
Service, which is available for inspection at your local Customs office.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be provided with
the entry documents filed at the time this merchandise is imported. If you have any
questions regarding the ruling, contact National Import Specialist Patricia Schiaz-
zano at (212) 466-5866.

PauL K. SCHWARTZ,
Chief, Textiles & Apparel Branch,
National Commodity Specialist Division.

—————
[ATTACHMENT C]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
March 23, 2000
CLA-2-62:RR:NC:TA: 360 F83145
CATEGORY: Classification
TARIFF NO.: 6204.19.2000; 6204.69.2510

Ms. REBECCA CHEUNG
ANN TAYLOR, INC.
1372 Broadway

New York, NY 10018

RE: The tariff classification of women’s suits and pants from Hong Kong or China

DEAR Ms. CHEUNG:

In your letter dated February 17, 2000, you requested a classification ruling. The
sample submitted with your request will be returned to you under separate cover.

The submitted garments, designated as style numbers 51-41630 (jacket) and 52—
41757 (pants), constitute a women'’s suit constructed from 64% acetate and 36% poly-
ester woven fabric. Both garments are fully lined. The jacket is constructed from eight
panels sewn together lengthwise and features long hemmed sleeves, lapels, shoulder
pads, two besom pockets below the waist and a full front opening secured by two but-
tons. The pants feature a hook-and-eye closure on the waist and a zippered placket in
the center.

Although the garments are individually marked with separate style numbers, it is
your intention to sell the garments as suits. You question how your marketing strat-
egy will be perceived by Customs and have provided the following information: the
importer will purchase styles 51-41630 and 52-41757 as a suit, i.e., in equal numbers
with each jacket and pant matching in fabric, size, color and composition; the gar-
ments will be sold as a set of garments in retail stores; the garments will be desig-
nated by separate style numbers on the company's purchase orders and cross-
referenced. the garments will be designated as a suit on import invoice
documentation; the garments will be shipped together in the same container in equal
numbers of matching tops and bottoms, matched to size, and will be allocated and
shipped to stores in a 1 to 1 ratio, matched to size; the garments will not be displayed
together on a single hanger but will be displayed separately in adjacent locations; al-
though the garments are clearly designed to be worn together, consumers will be able
to purchase jackets and pants in different sizes for fit considerations; the jackets and
pants will be individually ticketed for sale and will each component will be marked
with country of origin and other information required by the Federal Trade Commis-
sion; in light of the consumer’s ability to match different sizes, additional quantities of
the pants may be required; if additional or separate quantities of the pants are re-
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quired, a separate purchase order will be provided; the additional pieces may be im-
ported either with the suits or separately.

Chapter 62 note 3 sets out the requirements for suits. In part, the note states that
the term suit means a set of garments composed of two or three pieces made
up * * * in identical fabric and comprising: one suit coat or jacket * * * consisting of
four or more panels designed to cover the upper part of the body * * * and one gar-
ment designed to cover the lower part of the body * * * All of the components of a suit
must be of the same fabric construction, style, color and composition; they must also
be of the same style and of corresponding or compatible size.

Both garments in this case are constructed from identical woven fabric and color,
and they are of the same composition. Because they are ordered and shipped as a unit
(equal numbers) they are of corresponding or compatible size. Accordingly, by virtue of
note 3(a) to Chapter 62, the garments meet the requirements for classification as a
suit.

It should be noted that each of the definitions in Chapter 62 for suits refer to a “set
of garments”, without limitation. In comparison, Note 3(b) which defines the term “en-
semble” specifically requires that an ensemble be “put up for retail sale”. The silence
of the suit definition in this area when compared to the express requirements con-
tained in the ensemble definitions is a clear indication that Customs has no authority
to impute the “put up for retail sale” requirement in the definition of “ensemble” to the
definition of suits.

As a result, whether sets of garments which are not packed together in such a man-
ner that they are readily identifiable as suits at the time of importation are classifi-
able as suits depends on the intent of the importer. If, at the time of importation, the
importer has the bona fide intention to sell the suit components as suits, as evidenced
by the documentation in the entry package, then the merchandise, in the absence of
evidence to the contrary, is classifiable as suits. If, at the time of importation, the im-
porter has bona fide intention to sell the suit components separately, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary is classified as separates. If information is received that the gar-
ments are merchandised in a manner not consonant with the entered classification
under 19 U.S.C. § 1592 may of course be appropriate.

In this case, the importer orders (P.O. and foreign invoices) its suits as suits,
matched by size and color. They are shipped as a unit. Moreover, the garments are
principally sold and used as a unit, despite the possibility of their separate display.
The jacket and bottom are designed and intended to go together and are primarily
sold and worn by consumers as suits.

The applicable subheading for styles 51-41630 (jacket) and 52-41757 (pants) will
be 6204.19.2000, Harmonized Tariff Schedule of the United States (HTS), which pro-
vides for women'’s woven suits of artificial fibers. The duty rate will be 36.2cents/kg
+26.5 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 52-41757 (pants) will be 6204.69.2510, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women'’s woven
trousers of artificial fibers. The duty rate will be 29.3 percent ad valorem.

Styles 51-41630 (jacket) and 52-41757 (pants) fall within textile category designa-
tion 644; when imported separately or imported in the same shipment as a separate
entity, style 52-41757 (pants) falls within textile category designation 648. Based
upon international textile trade agreements products of Hong Kong or China are sub-
ject to quota restraints and a visa requirement.

The designated textile and apparel categories and their quota and visa status are
the result of international agreements that are subject to frequent renegotiations and
changes. To obtain the most current information, we suggest that you check, close to
the time of shipment, the U.S. Customs Service Textile Status Report, an internal is-
suance of the U.S. Customs Service, which is available at the Customs Web Site at
WWW.CUSTOMS.GOV. In addition, the designated textile and apparel categories
may be subdivided into parts. If so, visa and quota requirements applicable to the
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subject merchandise may be affected and should also be verified at the time of ship-
ment.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be provided with
the entry documents filed at the time this merchandise is imported. If you have any
questions regarding the ruling, contact National Import Specialist Patricia Schiaz-
zano at 212-637-7080.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.

———
[ATTACHMENT D]

DEPARTMENT OF HOMELAND SECURITY.

BureAU oF CusTOoMS AND BORDER PROTECTION,
NY F83716
April 11, 2000
CLA-2-62:RR:NC:TA: 360 F83716
CATEGORY: Classification
TARIFF NO.: 6204.13.2010; 6204.33.5010; 6204.63.3510;
6204.19.2000; 6204.39.3010; 6204.69.2510

Ms. REBECCA CHEUNG
ANN TAYLOR, INC.
1372 Broadway

New York, NY 10018

RE: The tariff classification of women's suits and jackets and pants from China

DEeAR Ms. CHEUNG:

In your letter dated March 3, 2000, you requested a classification ruling. The
samples submitted with your request will be returned to you under separate cover.

Two styles of women'’s suits were submitted with your request. The submitted gar-
ments, designated as style numbers, 49-43692 (jacket) and 49-40149 (pants), consti-
tute a women'’s suit constructed from 100% polyester woven fabric. Both garments are
fully lined. The jacket is constructed from six panels sewn together lengthwise and
features long hemmed sleeves, a collar with lapels, a four button front closure, shoul-
der pads and two pockets below the waist. The pants have a side zipper opening and
two pockets.

The submitted garments, designated as style numbers 49-40348 (jacket) and 49—
40351 (pants), constitute a women'’s suit constructed from 71% acetate and 29% poly-
ester woven fabric. Both garments are fully lined. The jacket is constructed from eight
panels sewn together lengthwise and features long hemmed sleeves, lapels, shoulder
pads, two besom pockets below the waist and a full front opening secured by five but-
tons. The pants feature a hook-and-eye closure on the waist and a zippered placket in
the center. The garments will also be imported in petite sizes under style numbers
56-43726 and 56-43727. Although the garments are individually marked with sepa-
rate style numbers, it is your intention to sell the garments as suits. You question how
your marketing strategy will be perceived by Customs and have provided the follow-
ing information: the importer will purchase styles 51-41630 and 52-41757 as a sulit,
i.e., in equal numbers with each jacket and pant matching in fabric, size, color and
composition; the garments will be sold as a set of garments in retail stores; the gar-
ments will be designated by separate style numbers on the company’s purchase orders
and cross-referenced. the garments will be designated as a suit on import invoice
documentation; the garments will be shipped together in the same container in equal
numbers of matching tops and bottoms, matched to size, and will be allocated and
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shipped to stores in a 1 to 1 ratio, matched to size; the garments will not be displayed
together on a single hanger but will be displayed separately in adjacent locations; al-
though the garments are clearly designed to be worn together, consumers will be able
to purchase jackets and pants in different sizes for fit considerations; the jackets and
pants will be individually ticketed for sale and will each component will be marked
with country of origin and other information required by the Federal Trade Commis-
sion; in light of the consumer’s ability to match different sizes, additional quantities of
the components may be required; if additional or separate quantities of the compo-
nents are required, a separate purchase order will be provided; the additional pieces
may be imported either with the suits or separately.

Chapter 62 note 3 sets out the requirements for suits. In part, the note states that
the term suit means a set of garments composed of two or three pieces made
up * * * in identical fabric and comprising: one suit coat or jacket * * * consisting of
four or more panels designed to cover the upper part of the body * * * and one gar-
ment designed to cover the lower part of the body * * * All of the components of a suit
must be of the same fabric construction, style, color and composition; they must also
be of the same style and of corresponding or compatible size.

The garments in this case are constructed from identical woven fabric and color,
and they are of the same composition. Because they are ordered and shipped as a unit
(equal numbers) they are of corresponding or compatible size. Accordingly, by virtue of
note 3(a) to Chapter 62, the garments meet the requirements for classification as a
suit.

It should be noted that each of the definitions in Chapter 62 for suits refer to a “set
of garments”, without limitation. In comparison, Note 3(b) which defines the term “en-
semble” specifically requires that an ensemble be “put up for retail sale”. The silence
of the suit definition in this area when compared to the express requirements con-
tained in the ensemble definitions is a clear indication that Customs has no authority
to impute the “put up for retail sale” requirement in the definition of “ensemble” to the
definition of suits.

As a result, whether sets of garments which are not packed together in such a man-
ner that they are readily identifiable as suits at the time of importation are classifi-
able as suits depends on the intent of the importer. If, at the time of importation, the
importer has the bona fide intention to sell the suit components as suits, as evidenced
by the documentation in the entry package, then the merchandise, in the absence of
evidence to the contrary, is classifiable as suits. If, at the time of importation, the im-
porter has bona fide intention to sell the suit components separately, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary is classified as separates. If information is received that the gar-
ments are merchandised in a manner not consonant with the entered classification
under 19 U.S.C. § 1592 may of course be appropriate.

In this case, the importer orders (P.O. and foreign invoices) its suits as suits,
matched by size and color. They are shipped as a unit. Moreover, the garments are
principally sold and used as a unit, despite the possibility of their separate display.
The jacket and bottom are designed and intended to go together and are primarily
sold and worn by consumers as suits.

The applicable subheading for styles 49-43692 (jacket) and 49-40149 (pants) will
be 6204.13.2010, Harmonized Tariff Schedule of the United States (HTS), which pro-
vides for women’s woven suits of synthetic fibers. The duty rate will be 36.2cents/kg
+26.5 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-43692 (jacket) will be 6204.33.5010, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women’s woven
suit-type jackets of synthetic fibers. The duty rate will be 28 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-40149 (pants ) will be 6204.63.3510, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women'’s woven
trousers of synthetic fibers. The duty rate will be 29.3 percent ad valorem.
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The applicable subheading for styles 49-40348 (jacket) and 49-40351 (pants) will
be 6204.19.2000, Harmonized Tariff Schedule of the United States (HTS), which pro-
vides for women'’s woven suits of artificial fibers. The duty rate will be 36.2cents/kg
+26.5 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-40348 (jacket) will be 6204.39.3010, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women’s woven
suit-type jackets of artificial fibers. The duty rate will be 28 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-40351 (pants) will be 6204.69.2510, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women’s woven
trousers of artificial fibers. The duty rate will be 29.3 percent ad valorem.

Styles styles 49-40348 (jacket) and 49-40351 (pants) and styles 49-43692 (jacket)
and 49-40149 (pants) fall within textile category designation 644; when imported
separately or imported in the same shipment as a separate entity, styles 49-40351
(pants) and 49-40149 (pants) fall within textile category designation 648; when im-
ported separately or imported in the same shipment as a separate entity, style 49—
40348 (jacket) and 49-43692 (jacket) fall within category designation 635. Based upon
international textile trade agreements products of China are subject to quota re-
straints and a visa requirement.

The designated textile and apparel categories and their quota and visa status are
the result of international agreements that are subject to frequent renegotiations and
changes. To obtain the most current information, we suggest that you check, close to
the time of shipment, the U.S. Customs Service Textile Status Report, an internal is-
suance of the U.S. Customs Service, which is available at the Customs Web Site at
WWW.CUSTOMS.GOV. In addition, the designated textile and apparel categories
may be subdivided into parts. If so, visa and quota requirements applicable to the
subject merchandise may be affected and should also be verified at the time of ship-
ment.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be provided with
the entry documents filed at the time this merchandise is imported. If you have any
questions regarding the ruling, contact National Import Specialist Patricia Schiaz-
zano at 212-637-7080.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.
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[ATTACHMENT E]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
NY F83799
April 17, 2000
CLA-2-62:RR:NC:TA: 360 F83799
CATEGORY: Classification
TARIFF NO.: 6204.19.2000;
6204.59.3010; 6204.69.2510

Ms. REBECCA CHEUNG
ANN TAYLOR, INC.
1372 Broadway

New York, NY 10018

RE: The tariff classification of women’s suits; pants and skirts from China or Hong
Kong

DEAR Ms. CHEUNG:

In your letter dated March 16, 2000, you requested a classification ruling. The
samples submitted with your request will be returned to you under separate cover.

You have submitted a three-piece grouping consisting of a jacket (style number 49—
40124) a skirt (style number 49-40126) and pants (style number 49-40126). The gar-
ments are constructed from 47 percent rayon, 41 percent polyester and 12 percent
twill woven fabric and are fully lined. The jacket is constructed from more than four
panels sewn together lengthwise and features long hemmed sleeves with button trim,
a collar and lapels, shoulder pads, two pockets below the waist and a full front open-
ing secured by four buttons. The skirt features two front pockets and a side zipper clo-
sure. The pants feature a full lining, two front pockets and a side zipper closure.
These garments will also be imported in petite sizes under style numbers 56-43706,
56-43708 and 56—43710.

Although the garments are individually marked with separate style numbers, it is
your intention to sell the garments as suits. You question how your marketing strat-
egy will be perceived by Customs and have provided the following information: the
importer will purchase styles 49-40124 and 49-40126 or 49-40124 and 49-40128 as a
suit, i.e., in equal numbers with each jacket and skirt and jacket and pants matching
in fabric, size, color and composition; the garments will be sold as a set of garments in
retail stores: the garments will be designated by separate style numbers on the com-
pany’s purchase orders and cross-referenced. the garments will be shipped together in
the same container in equal numbers of matching tops and bottoms, matched to size,
and will be allocated and shipped to stores in a 1 to 1 ratio, matched to size; the gar-
ments will not be displayed together on a single hanger but will be displayed sepa-
rately in adjacent locations; although the garments are clearly designed to be worn to-
gether, consumers will be able to purchase jackets, skirts and pants in different sizes
for fit considerations; the jackets, skirts and pants will be individually ticketed for
sale and each component will be marked the country of origin and other information
required by the Federal Trade Commission; in light of the consumer’s ability to match
different sizes, additional quantities of the skirts or pants may be required; if addi-
tional or separate quantities of the skirts or pants are required, a separate purchase
order will be provided; the additional pieces may be imported either with the suits or
separately.

Chapter 62 note 3(a) sets out the requirements for suits. In part, the note states
that the term suit means a set of garments composed of two or three pieces made
up * * *in identical fabric and comprising: one suit coat or jacket * * * consisting of
four or more panels designed to cover the upper part of the body * * * and one gar-
ment designed to cover the lower part of the body * * * All of the components of a
suits must be of the same fabric construction, style color and composition; they must
also be of the same style and of corresponding or compatible size.
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The garments in this case are constructed from identical woven fabric and color,
and they are of the same composition. Because they are ordered and shipped as a unit
(equal numbers) they are of corresponding or compatible size. Accordingly, by virtue of
note 3(a) to Chapter 62, the garments meet the requirements for classification as a
suit.

It should be noted that each of the definitions in Chapter 62 for suits refer to a “set
of garments”, without limitation. In comparison, Note 3(b) which defines the term “en-
semble” specifically requires that an ensemble be “put up for retail sale”. The silence
of the suit definition in this area when compared to the express requirements con-
tained in the ensemble definitions is a clear indication that Customs has no authority
to impute the “put up for retail sale” requirement in the definition of “ensemble” to the
definition of suits.

As a result, whether sets of garments which are not packed together in such a man-
ner that they are identifiable as suits at the time of importation are classifiable as
suits depends upon the intent of the importer. If, at the time of importation, the im-
porter has the bona fide intention to sell the suit components as suits, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary, is classifiable as suits. If, at the time of importation, the im-
porter has bona fide intention to sell the suit components separately, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary is classified as separates. If information is received that the gar-
ments are merchandised in a manner not consonant with the entered classification
under 19 U.S.C. 1592 may of course be appropriate.

In this case, the importer orders (P.O. and foreign invoices) its suits as suits,
matched by size and color. They are shipped as a unit. Moreover, the garments are
principally sold and used as a unit, despite the possibility of their separate display.
The jacket and skirt are designed and intended to go together and are primarily sold
and worn by consumers as suits.

You further question if you have the option of classifying the jacket and pants as the
suit if they are imported together and classifying the skirt individually. Chapter 62
note 3 (a) further provides:

If several individual components to cover the lower part of the body area presented
together (for example, two pairs of trousers or trousers and shorts, or a skirt or di-
vided skirt and trousers), the constituent lower part shall be one pair of trousers, or,
in the case of women's or girls’ suits, the skirt or divided skirt, the other garments be-
ing considered separately.

If all three garments are imported together, the garments constituting the suit will
be the jacket and skirt; the pants will be separately classifiable. The jacket and pants
also meet the suit definition, and if imported separately will constitute a suit. The ad-
ditional pieces if imported separately or in unmatched quantities will be classified
separately.

The applicable subheading for styles 49-40124 (jacket) and 49-40128 (skirt) will be
6204.19.2000, Harmonized Tariff Schedule of the United States (HTS), which provides
for women'’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses, skirts, di-
vided skirts, trousers, bib and brace overalls, breeches and shorts (other than
swimwear): suits: of other textile materials: of artificial fibers: other. The applicable
rate of duty will be 36.2 cents/kg + 26.5 percent ad valorem.

The applicable subheading for styles 49-40124 (jacket) and 49-40126 (pants) will
be 6204.19.2000, Harmonized Tariff Schedule of the United States (HTS), which pro-
vides for women’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses, skirts,
divided skirts, trousers, bib and brace overalls, breeches and shorts (other than
swimwear): suits: of other textile materials: of artificial fibers: other. The duty rate
will be 36.2 cents/kg + 26.5 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-40126 (skirt) will be 6204.59.3010, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women'’s or girls’
suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trousers,
bib and brace overalls, breeches and shorts (other than swimwear): skirts and divided
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skirts: of other textile materials: of artificial fibers: other: other: women’s. The duty
rate will be 16.4 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-40128 (pants) will be 6204.69.2510, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women'’s or girls’
suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trousers,
bib and brace overalls, breeches and shorts (other than swimwear): trousers, bib and
brace overalls, breeches and shorts: of other textile materials: of artificial fibers: trou-
sers, breeches and shorts: other: trousers and breeches: women's. The duty rate will
be 29.3 percent ad valorem.

Styles 41-40124 (jacket) and 49-40128 (skirt) and styles 49-40124 (jacket) and 49—
40126 (pants) fall within textile category designation 644. When imported separately
or imported in the same shipment as a separate entity, style 49-40128 (skirt) falls
within textile category designation 642 and style 49-40126 (pants) falls within textile
category designation 648. Based upon international textile trade agreements products
of China and Hong Kong are subject to quota restraints and a visa requirement.

The designated textile and apparel categories and their quota and visa status are
the result of international agreements that are subject to frequent renegotiations and
changes. To obtain the most current information, we suggest that you check, close to
the time of shipment, the U.S. Customs Service Textile Status Report, an internal is-
suance of the U.S. Customs Service, which is available at the Customs Web Site at
WWW.CUSTOMS.GOV. In addition, the designated textile and apparel categories
may be subdivided into parts. If so, visa and quota requirements applicable to the
subject merchandise may be affected and should also be verified at the time of ship-
ment.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be provided with
the entry documents filed at the time this merchandise is imported. If you have any
questions regarding the ruling, contact National Import Specialist Patricia Schiaz-
zano at 212-637-7080.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.

e —
[ATTACHMENT F]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToms AND BORDER PROTECTION,
NY F83800
April 17, 2000
CLA-2-62:RR:NC:TA: 360 F83800
CATEGORY: Classification
TARIFF NO.: 6204.13.2010; 6204.53.3010

Ms. REBECCA CHEUNG
ANN TAYLOR, INC.
1372 Broadway

New York, NY 10018

RE: The tariff classification of women’s suits and skirts from China or Hong Kong

DEAR Ms. CHEUNG:
In your letter dated March 16, 2000, you requested a classification ruling. The
samples submitted with your request will be returned to you under separate cover.
The submitted garments, designated as style numbers 49-40151 (jacket) and 49—
40152 (skirt), constitute a woman'’s suit constructed from 97 percent polyester and 3
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percent rayon woven fabric. Both garments are fully lined. The jacket is constructed
from eight panels sewn together lengthwise and features long hemmed sleeves with
button trim, a collar and lapels, shoulder pads, two beson pockets below the waist and
a full front opening secured by three buttons. The skirt features a back vent and a
back zipper closure.

Although the garments are individually marked with separate style numbers, it is
your intention to sell the garments as suits. You question how your marketing strat-
egy will be perceived by Customs and have provided the following information: the
importer will purchase styles 49-40151 and 49-40152 as a sulit, i.e., in equal numbers
with each jacket and skirt matching in fabric, size, color and composition; the gar-
ments will be sold as a set of garments in retail stores: the garments will be desig-
nated by separate style numbers on the company’'s purchase orders and cross-
referenced. the garments will be shipped together in the same container in equal
numbers of matching tops and bottoms, matched to size, and will be allocated and
shipped to stores in a 1 to 1 ratio, matched to size; the garments will not be displayed
together on a single hanger but will be displayed separately in adjacent locations; al-
though the garments are clearly designed to be worn together, consumers will be able
to purchase jackets and skirts in different sizes for fit considerations; the jackets and
skirts will be individually ticketed for sale and each component will be marked the
country of origin and other information required by the Federal Trade Commission; in
light of the consumer’s ability to match different sizes, additional quantities of the
skirts may be required; if additional or separate quantities of the skirts are required,
a separate purchase order will be provided; the additional pieces may be imported ei-
ther with the suits or separately.

Chapter 62 note 3 sets out the requirements for suits. In part, the note states that
the term suit means a set of garments composed of two or three pieces made
up * * * in identical fabric and comprising: one suit coat or jacket * * * consisting of
four or more panels designed to cover the upper part of the body * * * and one gar-
ment designed to cover the lower part of the body * ** All of the components of a
suits must be of the same fabric construction, style color and composition; they must
also be of the same style and of corresponding or compatible size.

Both garments in this case are constructed from identical woven fabric and color,
and they are of the same composition. Because they are ordered and shipped as a unit
(equal numbers) they are of corresponding or compatible size. Accordingly, by virtue of
note 3(a) to Chapter 62, the garments meet the requirements for classification as a
suit.

It should be noted that each of the definitions in Chapter 62 for suits refer to a “set
of garments”, without limitation. In comparison, Note 3(b) which defines the term “en-
semble” specifically requires that an ensemble be “put up for retail sale”. The silence
of the suit definition in this area when compared to the express requirements con-
tained in the ensemble definitions is a clear indication that Customs has no authority
to impute the “put up for retail sale” requirement in the definition of “ensemble” to the
definition of suits.

As a result, whether sets of garments which are not packed together in such a man-
ner that they are identifiable as suits at the time of importation are classifiable as
suits depends upon the intent of the importer. If, at the time of importation, the im-
porter has the bona fide intention to sell the suit components as suits, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary, is classifiable as suits. If, at the time of importation, the im-
porter has bona fide intention to sell the suit components separately, as evidenced by
the documentation in the entry package, then the merchandise, in the absence of evi-
dence to the contrary is classified as separates. If information is received that the gar-
ments are merchandised in a manner not consonant with the entered classification
under 19 U.S.C. 1592 may of course be appropriate.

In this case, the importer orders (P.O. and foreign invoices) its suits as suits,
matched by size and color. They are shipped as a unit. Moreover, the garments are
principally sold and used as a unit, despite the possibility of their separate display.
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The jacket and skirt are designed and intended to go together and are primarily sold
and worn by consumers as suits.

The applicable subheading for styles 49-40151(jackets) and 49—40152 (skirt) will be
6204.13.2010, Harmonized Tariff Schedule of the United States (HTS), which provides
for women'’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses, skirts, di-
vided skirts, divided skirts, trousers, bib and brace overalls, breeches and shorts
(other than swimwear): suits: of synthetic fibers: other: women'’s. The applicable rate
of duty will be 36.2 cents/kg + 26.5 percent ad valorem.

When imported separately or imported in the same shipment as a separate entity,
the applicable subheading for style 49-40152 (skirt) will be 6204.53.3010, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for women'’s or girls’
suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trousers,
bib and brace overalls, breeches and shorts (other than swimwear): skirts and divided
skirts: of synthetic fibers: other: other: women’s. The duty rate will be 16.4 percent ad
valorem.

Styles 41-40151 (jacket) and 49-40152 (skirt) fall within textile category designa-
tion 644; when imported separately or imported in the same shipment as a separate
entity, style 49-40152 (skirt) falls within textile category designation 642. Based upon
international textile trade agreements products of China and Hong Kong are subject
to quota restraints and a visa requirement.

The designated textile and apparel categories and their quota and visa status are
the result of international agreements that are subject to frequent renegotiations and
changes. To obtain the most current information, we suggest that you check, close to
the time of shipment, the U.S. Customs Service Textile Status Report, an internal is-
suance of the U.S. Customs Service, which is available at the Customs Web Site at
WWW.CUSTOMS.GOV. In addition, the designated textile and apparel categories
may be subdivided into parts. If so, visa and quota requirements applicable to the
subject merchandise may be affected and should also be verified at the time of ship-
ment.

This ruling is being issued under the provisions of Part 177 of the Customs Regula-
tions (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be provided with
the entry documents filed at the time this merchandise is imported. If you have any
questions regarding the ruling, contact National Import Specialist Patricia Schiaz-
zano at 212-637-7080.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.
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[ATTACHMENT G]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 088423
May 20, 1991
CLA-2 CO:R:C:T 088423 HP
CATEGORY: Classification
TARIFF NO.: 6211.43.0040; 6211.43.0050

Ms. SuSAN MORETTI

ATTORNEY IN FACT

TLR-ToOTAL LogGisTICS RESOURCE, INC.
P. O. Box 30419

Portland, OR 97230

RE: Whether sets of garments which are not packed together in such a manner that
they are readily identifiable as suits at the time of importation are classifiable as
such depends upon the intent of the importer. Documentation; track suit; pur-
chase order

DEAR Ms. MORETTI:

This is in reply to your letter of November 21, 1990, concerning the tariff classifica-
tion of shorts and track suits, produced in Malaysia or Hong Kong, under the Harmo-
nized Tariff Schedule of the United States Annotated (HTSUSA).

Please reference your client J.M. Associates, Inc. The shorts have been ruled upon
by our New York office; please reference New York Ruling Letter (NYRL) 858700.

FACTS:

The merchandise at issue consists of two combinations of unisex jackets and pants.
The first, style Y306 jacket and style Y206 pants, consists of a jacket with a full front
opening, a zipper extending to the top of the collar, zippered slant pockets at the
waist, elasticized cuffs and waist, and a rear yoke extending more than halfway down
the back and covering a mesh liner. The pants have an elasticized waist with no
break, side seam pockets, and zippers extending half way up the leg from the elasti-
cized cuffs. Both garments are constructed of 100% woven nylon. You state that these
garments will be manufactured in different companies in Malaysia, then sent to a
consolidator for shipment to the United States.

Although imported in equal quantities on the same ship, entered on the same entry,
and sold as “sets” in the United States, the garments will be packaged separately at
the time of importation. Purchase orders submitted with your request indicate that
the tops and bottoms will each be pre-packed in cartons of thirty.

The second combination, style U900, consists of a jacket with a full front zippered
opening, zippered, slant pockets at the waist, elasticized cuffs and waist, a drawstring
at the waist, and a rear yoke extending more than half way down the back and cover-
ing a mesh liner. The trousers have zippers extending from the cuffs to the waist,
have adjustable snap tabs at the waist, and are unlined. They are constructed of 100%
woven nylon.

ISSUE:
Whether the combinations are considered track suits under the HTSUSA?

LAW AND ANALYSIS:

Style U900

In HRL 087511 of January 14, 1991, we stated:

It is our opinion that “necessary changes in points of detail,” from knitted track
suits to woven, allow the presence of a liner with the ability to both breathe and to
wick away perspiration.

Track suits with a woven outer shell and an inner lining capable of imparting the
characteristics enumerated above are therefore classifiable in heading 6211,
HTSUSA, as track suits.
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Style U900, therefore, is clearly a track suit.

Styles Y306/Y206

Style Y306/Y206 is clearly constructed and designed as a track suit. However, as we
state above: these garments will be manufactured in different companies in Malaysia,
then sent to a consolidator for shipment to the United States. Although imported in
equal quantities on the same ship, entered on the same entry, and sold as “sets” in the
United States, the garments will be packaged separately at the time of importation.
Purchase orders submitted with your request indicate that the tops and bottoms will
each be pre-packed in cartons of thirty.

We must therefore decide whether a track suit, which is wearing apparel made up
of, without exception, more than one component, may be classified as a track suit
when those multiple components are separately packaged as described above.

At issue is whether this merchandise, upon entering the United States is to be clas-
sified based upon its “condition as imported,” or how it is “put up for retail sale.” Fol-
lowing the “condition as imported” principle, since the track suit components are not
imported together, they must be classified as separates. The latter precept holds that
since the components are said to be marketed as sets, “put up [together] for retail
sale,” the merchandise may be classified as a track suit. See HRL 083458 of August
31, 1990 (Asana Yoga suit, shirt and pants primarily marketed and sold together (put
up for retail sale), imported as one top and one bottom in polyurethane bag (condition
as imported), classifiable as ensemble).

While it is undoubtedly true that the “retail sale” option places a heavy burden
upon Customs field personnel, i.e., authenticating importers’ claims as to how their
merchandise will be sold, it is our opinion that allowing packaging to govern how
wearing apparel which is invariably made up of more than one matching component
is classified, e.g., track suits, suits, pajamas (see HRL 088101 of February 26, 1991
(“garments fit the general description of typical men’s pajama bottoms and should be
classified as such, whether imported separately or with tops as sets [emphasis
added])), has over-whelming potential for abuse. Therefore, whether sets of garments
which are not packed together in such a manner that they are readily identifiable as
suits at the time of importation are classifiable as such depends upon the intent of the
importer. If, at the time of importation, the importer has bona fide intention to sell the
suit components as suits, as evidenced by the documentation in the entry package,
then the merchandise, in the absence of evidence to the contrary, is classifiable as
suits. If, at the time of importation, the importer has bona fide intention to sell the
suit components separately, as evidenced by the documentation in the entry package,
then the merchandise, in the absence of evidence to the contrary, is classified as sepa-
rates. If information is received that the garments are merchandised in a manner not
consonant with the entered classification, action under 19 U.S.C 1592 may of course
be appropriate.

* In the instant matter, your letter requests a binding ruling for, inter alia, a “track
suit.” In addition, the purchase orders submitted with your request describe 12,000
pieces of both jackets and pants, in corresponding sizes and colors. This, when com-
bined with your statement that the garments will be sold as track suits, provides the
justification for classification as such.

HOLDING:
As a result of the foregoing, the instant merchandise is classified as follows:

Track Suit Trousers

*** under subheading 6211.43.0040, HTSUSA, textile category 648, as track suits,
ski-suits and swimwear; other garments, other garments, women'’s or girls’, of man-
made fibers, track suits, trousers. The applicable rate of duty is 17 percent ad valo-
rem.

Track Suit Jackets

*** under subheading 6211.43.0050, HTSUSA, textile category 635, as track suits,
ski-suits and swimwear; other garments, other garments, women'’s or girls’, of man-
made fibers, track suits, other. The applicable rate of duty is 17 percent ad valorem.
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The designated textile and apparel category may be subdivided into parts. If so,
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent negotiations and changes, to obtain the most current information
available, we suggest that you check, close to the time of shipment, the Status Report
On Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs Ser-
vice, which is updated weekly and is available at your local Customs office.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, you should contact
your local Customs office prior to importing the merchandise to determine the current
status of any import restraints or requirements.

JOHN DURANT,
Director,
Commercial Rulings Division.

— R —
[ATTACHMENT H]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 952584
December 8, 1992
CLA-2 CO:R:C:T 952584 jb
CATEGORY: Classification
TARIFF NO.: 6112.41.0010

JAMES F. O'HARA

ESQUIRE STEIN SHOSTAK SHOSTAK & O'HARA
3580 Wilshire Boulevard

Los Angeles, CA 90010-2597

RE: Women's swimwear; classification based on bona fide intention of the importer at
time of importation to sell components as a complete suit; 6112.41.0010,
HTSUSA

DeaAR MR. O'HARA:

This is in response to your letter dated August 10, 1992, on behalf of your client,
Krystal K. International Inc., regarding the classification of women’s swimsuits.
Samples were provided to this office and will be returned under separate cover.

FACTS:

The subject swimwear are two-piece bikini swimsuits composed of 83 percent nylon
and 17 percent spandex knit fabric. The outer shell of one piece is either the same
color and pattern, or of a coordinated color and pattern, as a matching second piece.
The swimsuits will be imported with the tops and bottoms separately packaged, but in
identical quantities of coordinated tops and bottoms which will be sold as sets.

The three sample bottom pieces, designated with a (B) in the model number, are
composed of knit nylon and spandex with a polyester lined front panel and crotch. The
three sample top pieces, designated with a (T) in the model number, are also com-
posed of nylon and spandex and have a front panel which covers the bosom. All are
secured in the back with a one-inch square, clear, plastic fastener.

The three sample sets are as follows:

1. Model LS(B)000 and Model LS(T)000 the top is fashioned in a bandeau style

2. Model LS(B)001 and Model LS(T)001 the bottom piece is decorated with a ruffled
panel of nylon and spandex; the top piece is a short crop tank-top style with lace-up
detailing in the front

3. Model LS(B)002 and Model LS(T)002 the top is fashioned in a bandeau style
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ISSUE:

Whether the submitted samples, which will be imported in identical quantities of
separately packaged tops and bottoms of the same color or pattern coordinated, and
sold as sets, are properly classifiable as women’'s swimwear, in subheading
6112.41.0010, HTSUSA?

LAW AND ANALYSIS:

Classification of merchandise under the HTSUSA is governed according to the Gen-
eral Rules of Interpretation (GRI). GRI 1 requires that classification be determined
according to the terms of the headings and any relative section or chapter notes,
taken in order. Where goods cannot be classified solely on the basis of GRI 1, the re-
maining GRI will be applied in the order of their appearance.

At issue is whether this merchandise, upon entering the United States, is to be clas-
sified based upon its condition as imported, i.e., either by separate packaging of the
top and bottom pieces, or based upon the way in which it is to be put up for retail sale
to the consumer, i.e., as a bikini set.

A similar issue was discussed in Customs Memorandum 085944, dated May 10,
1991, therein it was determined that:

As a result, whether sets of garments which are not packed together in such a man-
ner that they are readily identifiable as suits at the time of importation are classifi-
able as such depends on the intent of the importer. If, at the time of importation, the
importer has the bona fide intention to sell the suit components as suits, as evidenced
by the documentation in the entry package, then the merchandise, in the absence of
evidence to the contrary, is classifiable as suits. If, at the time of importation, the im-
porter has the bona fide intention to sell the garment components separately, as evi-
denced by the documentation in the entry package, in the absence of evidence to the
contrary, the garments are classifiable separately.

See also, HQ 088423, dated May 20, 1991.

The importer states that the separate packaging of the matching components en-
hances the marketability of the bathing suits, enabling the consumer to purchase the
best fitting swimwear by selecting different sizes for the bikini top and bottom, as re-
quired. This statement serves to show the bona fide intention of the importer to sell
the separately packaged components as sets, allowing the consumer to personally se-
lect the top and bottom combinations which will give the ideal fit.

Based upon this bona fide intent of the importer and the cited rulings, the merchan-
dise is classified in subheading 6112.41.0010, HTSUSA, under the provision for wom-
en’s swimweatr.

HOLDING:

Assuming the requisite evidence of a bona fide intention to sell the merchandise as
sets is present at the time of importation, the three sample sets, Model LS(B)000 and
LS(T)000, Model LS(B)001 and LS(T)001, and Model LS(B)002 and LS(T)002, are
classified under subheading 6112.41.0010, HTSUSA, which provides for women'’s knit
swimwear of synthetic fabric containing by weight 5 percent or more elastomeric yarn
or rubber thread. The applicable rate of duty is 26.5 percent ad valorem and the tex-
tile category is 659.

The designated textile and apparel category may be subdivided into parts. If so,
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent negotiations and changes, to obtain the most current information
available, we suggest your client check, close to the time of shipment, the Status Re-
port On Current Quotas (Restraint Levels), an issuance of the U.S. Customs Service,
which is updated weekly and is available at the local Customs office.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, your client should
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check the local Customs office prior to importing the merchandise to determine the
current status of any import restraints of requirements.

JOHN DURANT,
Director,
Commercial Rulings Division.

—— R ——
[ATTACHMENT 1]

DEPARTMENT OF HOMELAND SECURITY.
BureAau oF CusToMs AND BORDER PROTECTION,
HQ 952704
February 1, 1993
CLA-2 CO:R:C:T 952704 jb
CATEGORY: Classification
TARIFF NO.: 6201.93.3510; 6203.43.4010
MR. RoB TARQUINIO
RovTEX, INC.
16 East 34th Street
New York, NY 10016

RE: Modification of PC 876238; bona fide intention to sell components separately;
separate classifications for jackets and trousers; subheadings 6201.93.3510 and
6203.43.4010, HTSUSA

DEeAR MR. TARQUINIO:

This is in response to your letter, dated August 26, 1992, requesting modification of
Pre-entry Classification Ruling (PC) 876238, dated July 23, 1992, classifying several
styles of jackets and trousers.

FACTS:

On July 23, 1992, our New York office issued you Pre-entry Classification Ruling
(PC) 876238, classifying several styles of jacket and trousers sets as woven track
suits in heading 6211, HTSUSA. The merchandise at issue, referred to as Style num-
bers 290113, 290115, 290117 and 290121, consists of jackets and trousers with an in-
ner lining of 65 percent polyester and 35 percent cotton, and an outer fabric of 100
percent Trilobal nylon, imported from Malaysia.

Since the issuance of that ruling, you state that those referenced style numbers are
being packed, shipped and sold as separates.

ISSUE:
Whether the subject merchandise is classifiable as suits in heading 6211, HTSUSA,
or as separates in headings 6201 and 6203, HTSUSA?

LAW AND ANALYSIS:

Classification of merchandise under the Harmonized Tariff Schedule of the United
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation
(GRI). GRI 1 requires that classification be determined according to the terms of the
headings and any relative section or chapter notes, taken in order. Where goods can-
not be classified solely on the basis of GRI 1, the remaining GRI will be applied, in the
order of their appearance.

In Headquarters Ruling (HQ) 088423, dated May 20, 1991, regarding a similar is-
sue, we stated:

Therefore, whether sets of garments which are not packed together in such a man-
ner that they are readily identifiable as suits depends upon the intent of the importer.
If, at the time of importation, the importer has bona fide intention to sell the suit com-
ponents as suits, as evidenced by the documentation in the entry package, then the
merchandise, in the absence of evidence to the contrary, is classifiable as suits. If, at
the time of importation, the importer has bona fide intention to sell the suit compo-
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nents separately, as evidenced by the documentation in the entry package, then the
merchandise, in the absence of evidence to the contrary, is classified as separates. If
information is received that the garments are merchandised in a manner not conso-
nant with the entered classification, action under 19 U.S.C. section 1592 may of
course be appropriate.

As you state that the subject merchandise is no longer being sold as sets, but are
being packed, shipped and sold as separates, classification should reflect this change.
Additionally, as there is no possible gain in claiming separate classification in this in-
stance, we see no need to obtain further documentation.

HOLDING:

The subject merchandise, Style numbers 290113, 290115, 290117 and 290121, are
classified to indicate separate classifications for the jackets and trousers. The jackets
are classifiable in subheading 6201.93.3510, HTSUSA, which provides for other men’s
anoraks, windbreakers and similar articles of man-made fibers. The applicable rate of
duty is 29.5 percent ad valorem and the quota category is 634.

The trousers are classifiable in subheading 6203.43.4010, which provides for other
men'’s trousers of synthetic fibers. The applicable rate of duty is 29.7 percent ad valo-
rem and the quota category is 647.

In order to ensure uniformity in Customs classification of this merchandise and
eliminate uncertainty, pursuant to section 177.9(d)(1), Customs Regulations (19 CFR
177.9(d)(1)), PC Ruling 876238 is modified to reflect the above classification effective
with the date of this letter.

This modification is not retroactive. However PC Ruling 876238 will not be valid
for importations arriving in the United States after the date of this notice.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification), you should contact the local Customs office prior to importa-
tion of this merchandise to determine the current status of any import restraints or
requirements.

JOHN DURANT,
Director,
Commercial Rulings Division.

R —
[ATTACHMENT J]

DEPARTMENT OF HOMELAND SECURITY.
BureAu oF CusToMs AND BORDER PROTECTION,
HQ 955519
April 15, 1994
CLA-2 CO:R:C:T 955519 CMR
CATEGORY: Classification
TARIFF NO: 6201.93.3510, 6203.43.4010

DisTRICT DIRECTOR

U.S. CusTOMS SERVICE
4430 E. Adamo Suit 301
Tampa, Fla. 33605

RE: Application for Further Review of Protests Nos. 1803-92-100022 and 1803—93-
100011; Requirement for AFR met at time filed

DEAR Ms. ZWICKER:

This is in response to the above cited protests, filed by Gibney, Anthony & Flaherty,
on behalf of their client, against the classification by the Area Port Director, Jackson-
ville, Florida, of certain merchandise as jackets and pants as opposed to as track
suits. Although protestant received two pre-classification rulings on the subject mer-
chandise prior to importation, protestant has met the requirements under 19 CFR
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174.24(c). This provision provides that a protestant shall be accorded further review
when the decision against which the protest is filed:

Involves matters previously ruled upon by the Commissioner of Customs or his des-
ignee or by the Customs courts but facts are alleged or legal arguments presented
which were not considered at the time of the original ruling. Protestant has submitted
legal arguments not addressed in any previous Customs rulings regarding the classifi-
cation of this or similar merchandise. A sample of the merchandise at issue was sub-
mitted.

FACTS:

The jacket of style 2204 is constructed of a 100 percent nylon woven fabric
outershell, a 65 percent polyester/35 percent cotton knit jersey fabric lining in the
body of the garment, and a 100 percent nylon woven fabric lining in the arms. The
garment features long sleeves with elasticized cuffs, a 2-1/2 inch wide elasticized
waistband, a full frontal opening secured by a zipper closure which extends to the end
of the collar, a stand-up collar, and two front pockets at the waist.

The pants of style 2204 are constructed of a 100 percent nylon woven fabric
outershell, a 65 percent polyester/35 percent cotton knit jersey fabric lining for the
torso portion of the pants extending slightly down the legs portion, and a 100 percent
nylon woven fabric lining the remaining legs portion of the pants. The pants feature
an elasticized waistband with an enclosed drawstring for tightening, a zippered fly
that does not extend through the waistband, and elasticized ankle cuffs with side zip-
pers which extend about 9 inches up the outside of the legs.

The jacket and pants are color coordinated and each feature matching embroidered
logos of a major league sports franchise.

Style 2204 was the subject of two pre-classification ruling letters—PC 868293 of
November 26, 1991, and PC 873396 of May 4, 1992. PC 868293 (1991) indicated the
classification for the jacket and pants of style 2204 as track suits components in sub-
headings 6211.33.0030, HTSUSA, and 6211.33.0035, HTSUSA, respectively (subject
to duty at 17 percent ad valorem); but, further indicated if imported separately, the
classifications would be subheadings 6201.93.3000, HTSUSA, and 6203.43.3500,
HTSUSA, respectively, as water resistant garments (subject to duty at 7.6 percent ad
valorem). In PC 873396 (1992), classification for the jacket and pants of style 2204 is
given as subheadings 6201.93.3000, HTSUSA, and 6203.43.3500, HTSUSA, respec-
tively. This pre-classification ruling indicates that the garments are imported sepa-
rately.

The garments at issue were entered as separates in the provision for water resis-
tant garments, i.e, the jackets in subheading 6201.93.3000, HTSUSA, and the pants
in subheading 6203.43.3500, HTSUSA. The garments were entered in four separate
entries spanning a time period of approximately six weeks. Three entries are the sub-
ject of protest #1803-92-100022, and one entry is the subject of protest #1803—92—
100011. Two entries contained only jackets, style 2204J; one entry contained only
pants, style 2204P; and one entry contained an uneven number of jackets and pants,
style 2204J (200) and style 2204P (1576).

The jackets and pants were liquidated as classified, in subheading 6201.93.3510,
HTSUSA, dutiable at 29.5 percent ad valorem for the jackets, and in subheading
6203.43.4010, HTSUSA, dutiable at 29.7 percent ad valorem for the pants. Customs
personnel determined the garments did not meet the water resistance requirements
of Additional U.S. Note 2, Chapter 62, HTSUSA.

ISSUE:

Are the jackets and pants of style 2204, entered in separate shipments over a six
week time span, classifiable as track suits of heading 6211, HTSUSA? Are the jackets
and pants of style 2204, entered separately, classifiable as track suits of heading 6211
by application of General Rule of Interpretation 2?

LAW AND ANALYSIS:

As to the first issue, Customs has already addressed this issue in Headquarters
Ruling Letter (HRL) 954270 of August 17, 1993, addressed to Gibney, Anthony &
Flaherty. Although the ruling was issued to the firm on behalf of a different client,
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counsel for protestant should be aware of this decision and already have a copy. We
are enclosing a copy, however, for your reference.

HRL 954270 succinctly states Customs position in regard to the classification of
track suit components shipped separately on different vessels, i.e., they are not classi-
fiable as track suits, but are classified as separates—jackets or pants. As Customs has
addressed this matter and the protestant does not raise any new legal arguments
which have not already been addressed in HRL 954270, we will not entertain this is-
sue further.

The protestant does raise a matter not previously addressed, i.e., whether by appli-
cation of General Rule of Interpretation (GRI) 2, the components of a track suit may
be classified as track suits based upon an analysis that they are “incomplete or unfin-
ished”.

GRI 2 provides, in pertinent part:

(@) Any reference in a heading to an article shall be taken to include a reference to
that article incomplete or unfinished, provided that, as presented, the incomplete or
unfinished article has the essential character of the complete or finished article. It
shall also be taken to include a reference to that article complete or finished (or failing
to be classified as complete or finished by virtue of this rule), presented unassembled
or disassembled.

The Explanatory Notes to the Harmonized Commodity Description and Coding Sys-
tem, recognized as the official interpretation of the tariff at the international level, de-
fines track suits at 61.12 (the Explanatory Notes of heading 6112 apply mutatis
mutandis, to heading 6211). Track suits, i.e., knitted articles consisting of two pieces,
not lined but sometimes with a raised inner surface (nap) which, because of their gen-
eral appearance and the nature of the fabric, are clearly meant to be worn exclusively
or mainly in the pursuit of sporting activities.

Track suits consist of two garments, namely:

—A garment meant to cover the upper part of the body down to or slightly below
the waist. It has long sleeves, with ribbed or elasticized bands, zip fasteners or
other tightening elements at the cuffs. Similar tightening elements, including
drawstrings, are generally to be found at the bottom of this garment. When it has
a partial or complete opening at the front, it is generally fastened by means of a
slide fastener (zipper). It may or may not be fitted with a hood, a collar and pock-
ets.

—A second garment (a pair of trousers) which may be either close or loose fitting,
with or without pockets, with an elasticated waistband, drawstring or other
means of tightening at the waist, with no opening at the waist and therefore no
buttons or other fastening system. However, such trousers may be fitted with
ribbed or elasticated bands, slide fasteners (zippers) or other tightening elements
at the bottom of the trouser-legs which generally go down to ankle level. They
may or may not have footstraps.

The definition of track suits consistently refers to two garments. Protestant would
have us view the single components, i.e., the jackets and pants of style 2204, as “com-
plete or unfinished” track suits and by application of GRI 2(a), classify these garments
as track suits.

While the jackets and pants, if presented together at the time of importation, would
meet the above cited definition of track suits, a track suit, by definition, consists of
two garments. The argument that the jackets and pants should be viewed as “incom-
plete or unfinished” track suits when presented separately at the time of importation
is without merit. GRI 2(a) states that the incomplete or unfinished article must have
the essential character of the complete or finished article. As track suits by definition
consist of two garments, one garment cannot have the essential character of a track
suit. In fact, in regard to the individual components, the jacket has the essential char-
acter of a jacket, and the pants have the essential character of pants. It is only when
they are combined that they may possess the essential character of a track suit.

As to protestants specificity argument under GRI 3(a), we believe it is sufficient to
state that failure to meet the definition of a track suit precludes classification as such
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in heading 6211, and therefore, classification of the jackets in heading 6201, as
anoraks, windbreakers or similar articles, and of the trousers in heading 6203 as
trousers, are the most specific headings among those which merit consideration.

In regard to the one entry which contained an uneven number of jackets and pants
(200 jackets, 1576 pants), we would not agree that allowance should be made for clas-
sification of 200 tracksuits by matching the jackets with appropriate pants in this
shipment. This view is based upon the fact that the importer received two pre-
classification rulings indicating classification of the merchandise imported separately,
and the merchandise was then indeed entered as separates. The earlier of the two rul-
ings, PC 868293 of November 26, 1991, does indicate a classification for the goods im-
ported together, but notes a classification for separate importation.

Customs Service Decision 92-11, cited by protestant’s counsel, dealt with track
suits in which equal numbers of jackets and pants were separately packaged on the
same ship and entered on the same entry. In such a situation, the decision stated that
in absence of evidence to the contrary, Customs would look to the bona fide intent of
the importer in regard to the manner of sale of the garments, i.e., as separates or as a
set. This decision merely attempted to ascertain the true “condition as imported” of
the merchandise at issue therein. It did not, by any means, eliminate the principal of
classification based upon condition as imported. In this situation, while protestant
maintains that style 2204 was ordered, purchased and sold as a set, i.e., a track suit,
and has submitted documentation to that effect, it is our view that the importer was
well aware of the significance of the “condition as imported” of the merchandise. As
evidenced by protestant’s counsel's submissions, 9845 jackets and 11761 pants were
shipped. That is a difference of 1916 garments. Of the four entries at issue, only one
contained jackets and pants and in vastly unequal numbers.

HOLDING:

Based upon the manner of entry of these garments and the pre-classification rul-
ings on style 2204, imported separately, the protest should be denied in full. A copy of
this decision should be attached to the Customs Form 19 which is returned to the
protestant.

In accordance with Section 3A(11)(b) of Customs Directive 099 3550065, dated Au-
gust 4, 1993, Subject: Revised Protest Directive, this decision should be mailed by
your office to the protestant no later than 60 days from the date of this letter. Any
reliquidation of the entry in accordance with the decision must be accomplished prior
to mailing of the decision. Sixty days from the date of the decision the Office of Regu-
lations and Rulings will take steps to make the decision available to customs person-
nel via the Customs Rulings Module in ACS and the public via the Diskette Subscrip-
tion Service, Lexis, Freedom of Information Act and other public access channels.

JOHN DURANT,
Director,
Commercial Rulings Division.
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[ATTACHMENT K]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 952907
January 29, 1993
CLA-2 CO:R:C:T 952907 HP
CATEGORY: Classification
TARIFF NO.: 6112.41.0010

MR. WiLLIAM F. SULLIVAN
SPECIAL SERVICES MANAGER
MSAS CusToms LogisTics, INC.
150-16 132nd Avenue
Jamaica, NY 11434

RE: Mix and match women’'s swimwear imported as separates. HRL 952584 fol-
lowed.

DEAR MR. SULLIVAN:

This is in reply to your letter of August 24, 1992. That letter concerned the tariff
classification, under the Harmonized Tariff Schedule of the United States Annotated
(HTSUSA), of ladies’ swim suits, produced in Hong Kong. Please reference your client
New Hampton, Inc., I.D. No. 13-3422220.

FACTS:

The merchandise at issue consists of women’s mix and match swimwear. Seven knit
samples were submitted, all composed of 80% nylon and 20% spandex. Style S93—
804-24 is a bra top with a hook closure and detachable shoulder straps. Style S93—
804-22 is a crop-like garment. Styles S93-804-21 and S93-804-19 are solid (differ-
ent) colored bikini bottoms with gussets. Style S93-804—23 is a bra top with shoulder
straps and strap closures. Style S93-804—20 is a bikini bottom with a waistband and
gusset. The seventh sample, lacking a style number, is a crop-like top design. Styles
-21, -19 and -23 match as to fabric and color. The seventh sample matches the multi-
colored bottoms -19 and -20.

You state that the garments are mix and match swimwear which will be packaged
separately, but sold at retail as swimsuits. The tops and bottoms will not be imported
in equal numbers.

ISSUE:
Whether the mix and match garments are classifiable as swimwear or as separates
under the HTSUSA?

LAW AND ANALYSIS:

In HRL 952584 of December 8, 1992, we classified merchandise identical to the
garments at issue, except that the mix and match tops and bottoms were imported in
equal quantities. That ruling held that where the “bona fide intent of the importer [is]
to sell the separately packaged components as sets,” and that the separate packaging
is to allow “the consumer to personally select the top and bottom combinations which
will give the ideal fit,” the merchandise is classifiable under heading 6112, HTSUSA,
as women's swimwear. See also HRL 088423 of May 20, 1991.

It is our opinion that to classify the instant merchandise differently from that in
HRL 952584 merely because this merchandise is imported in differing quantities is
unwarranted. As opposed to Yoga Asana suit components, in which tops or bottoms
are occasionally sold separately for replacement purposes, the components at issue
are invariably sold as sets. See HRL 083458 of August 31, 1990. Therefore, as in
HRL 952584, classification as women’'s swimwear is appropriate.

HOLDING:

As a result of the foregoing, the instant merchandise is classified under subheading
6112.41.0010, HTSUSA, textile category 659, as women’s swimwear of synthetic fi-
bers. The applicable rate of duty is 26.5 percent ad valorem.
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The designated textile and apparel category may be subdivided into parts. If so,
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent negotiations and changes, to obtain the most current information
available, we suggest that you check, close to the time of shipment, the Status Report
On Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs Ser-
vice, which is updated weekly and is available at your local Customs office.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, you should contact
your local Customs office prior to importing the merchandise to determine the current
status of any import restraints or requirements.

A copy of this ruling letter should be attached to the entry documents filed at the
time this merchandise is imported. If the documents have been filed without a copy,
this ruling should be brought to the attention of the Customs officer handling the
transaction.

JOHN DURANT,
Director,
Commercial Rulings Division.

R ———
[ATTACHMENT L]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 953231
May 12, 1993
CLA-2 CO:R:C:T 953231 NLP
CATEGORY: Classification
TARIFF NO.: 6201.93.3510; 6203.43.4010
DisTricT DIRECTOR
U.S. CusToMs SERVICE
300 South Ferry Street - Room 2017
Terminal Island
San Pedro, CA 90731

RE: Protest No. 2704-92-100134; track suits; jackets and trousers; garments packed
separately and shipped together; headings 6201, 6203 and 6211; HRLs 085944,
088423 and 952805

DEAR SIR:

This is in response to Protest and Request for Further Review No. 2704-92-100134,
dated January 8, 1992. At issue is the classification of two styles of jackets and one
style of trousers under the Harmonized Tariff Schedule of the United States (HTSUS).

FACTS:

The imported merchandise consists of two styles of men’s jackets and one style of
men'’s trousers. Both the jackets, style “Venus-M-1" (Venus) and “Saturn M-32" (Sat-
urn), are made of a woven nylon fabric and are lined. They have a full front opening, a
zipper extending to the top of a stand up collar, back vertical vents, a pocket below the
waistline and an embroidered logo. The color pattern for the Venus style is spruce/
marigold/peacock and the color pattern for the Saturn style is spruce/peacock/
marigold.

The trousers, “Pluto M-105" (Pluto), are also made of woven nylon fabric. They have
an exposed elastic drawcord waist, zippered leg openings, a pocket below the waist-
line, side seam pockets and an embroidered logo. The trousers are unlined. The color
of the trousers is spruce. 2400 jackets and 2400 trousers were imported in a single
shipment, but they were packed separately. The breakdown of garment styles and
sizes is a follows:
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Small Medium Large X-Large Venus Jacket 98 360 468 266 Saturn Jacket 96 360
488 264 Pluto Trousers 276 792 883 449 In addition, the protestant submitted a page
from the Puma catalogue depicting the Venus jacket and the Pluto pants. It states
that the sizes available for the jacket range from S-XL and the jacket's wholesale
price is $22.00 and the suggested retail price is $44.00. The trousers’ size range from
S-XL and the wholesale price is $13.50 and the suggested retail price is $27.00.

Upon liquidation, the jackets were classified in subheading 6201.93.3510, HTSUS,
which provides for “[m]en’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (includ-
ing ski-jackets), windbreakers and similar articles (including padded, sleeveless jack-
ets), other than those of heading 6203: [a]noraks (including ski-jackets), windbreakers
and similar articles (including padded, sleeveless jackets): [0]f man-made fibers:
[o]ther: [o]ther: [o]ther: [o]ther: [m]en’s.” The trousers were classified in subheading
6203.43.4010, HTSUS, which provides for “[m]en’s or boys’ suits, ensembles, suit-type
jackets, blazers, trousers, bib and brace overalls, breeches and shorts (other than
swimwear): [t]rousers * * *: [o]f synthetic fibers: [o]ther: [o]ther: [o]ther: [o]ther:
[o]ther: [t]rousers and breeches: [m]en’s.”

It is the protestant’s argument that the jackets and trousers are mix and match
track suits and are classified in heading 6211, HTSUS. Specifically, the jackets are
classified in subheading 6211.33.0035, HTSUS, which provides for “[t]rack suits, ski-
suits and swimwear; other garments: [o]ther garments, men’s or boys: [0]f man-made
fibers: [t]rack suits: [o]ther.” The trousers are classified in subheading 6211.33.0030,
HTSUS, which provides for “[t]Jrack suits, ski-suits and swimwear; other garments:
[o]ther garments, men'’s or boys: [0]f man-made fibers: [t]rack suits: [t]rousers.”

ISSUE:

Whether the jackets and trouser should be classified as track suits in subheadings
6211.33.0035, HTSUS, and 6211.33.0030, HTSUS, respectively, or whether they are
classifiable individually as separates in subheadings 6201.93.3510, HTSUS and
6203.43.4010, respectively?

LAW AND ANALYSIS:

The classification of goods under the HTSUS is governed by the General Rules of
Interpretation (GRI's), taken in order. GRI 1 provides that classification shall be de-
termined according to the terms of the headings and any relative section or chapter
notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and
if the headings and legal notes do not otherwise require, the remaining GRI's may be
applied, taken in order.

Customs has determined in Headquarters Ruling Letter (HRL) 085944, dated May
10, 1991, that track suits are not required to be packed together at the time of impor-
tation, on the same hanger or even in the same container in order to be classified to-
gether under their applicable provisions. Customs further stated that sets of gar-
ments that are not packed together at the time of importation are classifiable as suits
where, at the time of importation, the importer has the bona fide intention to sell the
suit components as suits, as evidenced by documentation in the entry package. For ex-
ample, in HRL 088423, dated May 20, 1991, Customs dealt with the classification of
two combinations of unisex jackets and pants that were imported in equal quantity on
the same ship and sold as sets in the U.S., but were packaged separately on importa-
tion. Customs held those garments to be track suits based on purchase orders describ-
ing equal quantities of both jackets and pants, in corresponding sizes and colors, and
the statement that the garments were to be sold as sets.

It is the protestant’s argument that the entry documentation submitted indicates
that the subject garments are intended to be sold as track suits. In support of this po-
sition, the protestant states that equal numbers of pants and jackets (2400 of each)
were imported and the pants and jackets are composed of the same fabric in coordi-
nating colors. In addition, the submitted catalogue pages clearly demonstrate that a
customer is given 16 jackets which correspond with 12 pants within the "planet”
group of garments. Therefore, a buyer is permitted to order one of four Venus or Sat-
urn style jackets with any of the Pluto pants. Each retailer is sold complete sets of
pants and jackets.
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It is our position that the requisite intent is the physical manifestation, evidenced
in the way in which the articles are sold. For example, in HRL 952805, dated Janu-
ary 26, 1993, Customs dealt with the classification of a woven cotton pajama top and
sleep shorts, which were packaged separately and shipped together. They were indi-
vidually tagged and priced and it was stated that the intent was to promote the sale of
the coordinated two piece set. Customs classified these garments separately stating “if
they are to be sold as a pajama set, the two components should be tagged and priced
as a set and not individual components thereof.”

Based on the information in front of us, the subject garments are not intended to be
sold as suits. The catalogue states both wholesale and retail prices for the Venus
jacket and Pluto pants. This suggests that the retailer intends to permit the customer
a number of options in mixing and matching the various components and in buying
the garments separately. If the garments are to be sold as a track suit, the two compo-
nents should be tagged and priced as a set and not individual components thereof.
Moreover, though it is undisputed that there is an equal amount of jackets and trou-
sers in the shipment, there is within given sizes an unequal number of units. This in-
formation indicates that the subject jackets and trousers are not sold as suits and, as
a result, the garments should be classified separately.

HOLDING:

The Venus and Saturn jackets are classifiable in subheading 6201.93.3510, HTSUS.
The Pluto pants are classifiable in subheading 6203.43.4010, HTSUS.

The protest is denied. A copy of this decision should be attached to the Customs
Form 19 and provided to the protestant as part of the notice of action on the protest.

The designated textile and apparel categories may be subdivided into parts. If so,
the visa and quota requirements applicable to the subject merchandise may be af-
fected. Since part categories are the result of international bilateral agreements
which are subject to frequent renegotiations and changes, to obtain the most current
information available we suggest the importer check, close to the time of shipment,
the Status Report on current Import Quotas (Restraint Levels), an internal issuance
of the U.S. Customs Service which is updated weekly and is available for inspection at
your local Customs office.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, you should contact
your local Customs office prior to importation of this merchandise to determine the
current status of any import restraints or requirements.

JOHN DURANT,
Director,
Commercial Rulings Division.

R —

[ATTACHMENT M]

DEPARTMENT OF HOMELAND SECURITY.
BuReau oF CusToms AND BORDER PROTECTION,
HQ 956298
March 9, 1995
CLA-2: CO:R:C:T 956298 OR
CATEGORY: Classification
TARIFF NO.: 6201.93.3511; 6203.43.4010
DisTrICT DIRECTOR OF CUSTOMS
33 New Montgomery Street
San Francisco, CA. 94105-4510

RE: Further Review of Protest No. 2809-93-102031, Concerning the Tariff Status of
Track Suit Components Invoiced and Packaged Separately

DEAR SIR:
This concerns the above referenced protest. Further review was requested by the
protestant and granted by your office. Our decision on the matter follows.
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FACTS:

The merchandise in question consists of jackets and pants. When imported, 2880
warm up pants were packed separately from 5040 warm up jackets. Separate entry
summaries were filed for each type of garment. The importer states that this was the
result of an inadvertent error on the part of the importer’s broker. Although the pro-
test mentions samples, no samples were received in this office. For the purposes of
this ruling, we will assume that the subject garments have all the characteristics as-
sociated with track suits.

ISSUE:

All the goods were liquidated as entered, the pants under the provision for men'’s
trousers of synthetic fibers, in subheading 6203.43.4010, Harmonized Tariff Schedule
of the United States Annotated (HTSUSA), with duty at the rate of 29.5 percent ad
valorem, and the jackets under the provision for men’s anoraks, windbreakers, and
similar garments, of synthetic fibers, in subheading 6201.93.3511, HTSUSA, with
duty at the rate of 29.3 percent ad valorem. The importer claims that all the pants
(2880 pairs) should have been classified with an equal number (2880) of the jackets as
track suits—the jackets in subheading 6211.43.0050, HTSUSA, and the pants in
6211.43.0040. The duty applicable to both pants and jackets is 16.9 percent ad valo-
rem. Since those two tariff provisions are for women’s and girls’ track suits and the
documentation refers to the garments as men’s and boys’, we assume that the protes-
tant meant subheadings 6211.33.0050 and 6211.33.0040, respectively. In this in-
stance, the rate of duty is the same.

LAW AND ANALYSIS:

Imported goods are classifiable according to the General Rules of Interpretation
(GRI's) of the Harmonized Tariff Schedule of the United States (HTSUSA). GRI 1 pro-
vides that for legal purposes, classification shall be determined according to the terms
of the headings in the tariff and according to any pertinent section or chapter notes. It
appears that GRI 1 governs the classification of the subject merchandise. It is a cardi-
nal rule of Customs law that goods are classified according to their condition at the
time of importation. Prior to January 1, 1989, under the Tariff Schedules of the
United States Annotated (TSUSA), track suit components imported in the same ship-
ment, invoiced and packaged separately, were classified under the legal theory of “en-
tireties” as track suits unless the components were intended for sale as separates. Alt-
man & Co. v. United States, 13 Ct. Cust. Appls. 315, T.D.

41232 (1925); James G. Wiley v. United States, 56 Cust. Ct. 331, C.D. 2645 (1966).
Therefore, Customs was required to determine how the garments were merchandised.

Under the HTSUSA, the judicially created principle of “entireties” which existed
under the TSUSA , as it relates to garments, is specifically forbidden by Note 13 to
Section XI, HTSUSA, which provides:

Unless the context requires otherwise, textile garments of different headings are to
be classified in their own headings even if put in up sets for retail sale.

However, since there exists headings specifically providing for track suits, two piece
garments sets which are determined to be track suits are classifiable pursuant to GRI
1 and are not subject to the requirements of Note 13. Therefore, track suits are not
required to be packaged together at the time of importation, or even in the same con-
tainer, in order to be classified together under a heading or subheading which pro-
vides for track suits.

Where sets of garments are not packed together in such a manner that they are
readily identifiable as track suits at the time of importation, the classification of those
garments depends on the intent of importer. As Customs stated in Customs Head-
quarters Ruling (HQ) 088423, dated May 20, 1991:

If, at the time of importation, the importer has bona fide intention to sell the suit
components as suits, as evidenced by the documentation in the entry package, then
the merchandise, in the absence of evidence to the contrary, is classifiable as suits. If,
at the time of importation, the importer has the bona fide intention to sell the suit
components separately, as evidenced by the documentation in the entry package, then
the merchandise, in the absence of evidence to the contrary, is classified as separates.
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In the instant circumstance, while the garments in question physically may qualify as
track suits, they were packaged separately, invoiced separately, and entered by the
importer’'s agent separately. The only evidence submitted to Customs that the 2880
pants and 2880 jackets will be marketed as track suits and not as separates are state-
ments in the protest to that effect. Protestant has furnished a portion of a catalogue
showing the warm-up jacket and warm-up pants pictured on the same page. The jack-
ets are stated to come in four different color combinations, each one having its own
separate style or order number. The pants also stated to come in the same four color
combinations and, as with the jackets, each has its own style or order number. There
is nothing on the submitted page which indicates that the pants and jackets are sold
together as “track suits”. Accordingly, the information furnished is insufficient to
show that the importer intended at the time of importation to merchandise the 2880
pants with 2880 of the jackets as track suits.

HOLDING:

All the entry documents indicate that the garments were imported, and intended to
be sold, as separates and there is no adequate information or evidence to indicate a
contrary intent. Therefore, the merchandise was properly classified as separates and
not as track suits. Accordingly, the protest should be denied in full.

In accordance with section 3A(11)(b) of Customs Directive Number 099 3550-065,
dated August 4, 1993, Subject: Revised Protest Directive, this decision should be at-
tached to the Customs Form 19, Notice of Action, and furnished to the protestant no
later than 60 days from the date of this letter. On that date the Office of Regulations
and Rulings will take steps to make the decision available to Customs personnel via
the Customs Ruling Module in ACS and to the public via the Diskette Subscription
Service, Freedom of Information Act, and other public access channels.

JOHN DURANT,
Director,
Commercial Rulings Division.

e —
[ATTACHMENT N]

DEPARTMENT OF HOMELAND SECURITY.
BureAu oF CusToMs AND BORDER PROTECTION,
HQ 965923
CLA-2 RR:CR:TE 965923 TF
CATEGORY: Classification
TARIFF NO.: 6204.13.2010; 6204.19.2000; 6204.33.5010;
6204.63.3510; 6204.39.3010; 6204.69.2510
Ms. REBECCA CHEUNG,
ANN TAYLOR, INC.
1372 Broadway
New York, NY 10018

RE: Classification of women's suit-type jackets and matching pants and skirts; Im-
ported in Equal Numbers; Classification Based on Condition at the Time of Im-
portation; Classification Based on the Intent of Importer

DEeAR Ms. CHEUNG:

Pursuant to your classification requests, Customs issued four New York Ruling Let-
ters (“NY”), NY F83800 dated April 17, 2000, NY F83799 dated April 17, 2000, NY
F83716 dated April 11, 2000, NY F83145 dated March 23, 2000, to your company.
These rulings pertained to the tariff classification of various women's suits, jackets,
pants and skirts. Upon review, the Bureau of Customs and Border Protection (CBP)
has determined that the classification is correct, however the analysis applied to
reach the classification determination is incorrect. This ruling letter sets forth the cor-
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rect classification determination based on the articles condition as imported rather
than the intent of the importer.

NY F83800, NY F83799, NY F83716 and NY F83145 are hereby modified for the
reasons set forth below.

FACTS:
In each of the four rulings, you questioned how your marketing strategy would be
perceived by Customs and you provided the following information:

= the importer will purchase styles as a suit, i.e., in equal numbers with each
jacket and skirt or pants matching in fabric, size, color and composition;

= the garments will be sold as a set in retail stores;

= the garments will be designated by separate style numbers on the company’s
purchase orders and cross-referenced;

= the garments will be shipped together in the same container in equal numbers
of matching tops and bottoms, matched to size, and will be allocated and
shipped to stores in a 1 to 1 ratio, matched to size;

= the garments will not be displayed together on a single hanger but will be dis-
played separately in adjacent locations;

« although the garments are clearly designed to be worn together, consumers
will be able to purchase individual pieces of jackets, skirts or pants in different
sizes for fit considerations;

= the jackets and skirts or pants will be individually ticketed for sale and each
component will be marked with the country of origin;

« if additional or separate quantities of the individual pieces are required, a
separate purchase order will be provided;

= the additional pieces may be imported either with the suits or separately.

Suit 1 was originally the subject of NY F83800 dated April 17, 2000. Suit 1 is desig-
nated as style numbers 49-40151 (jacket) and 49-40152 (skirt) which constitute a
woman'’s skirt suit constructed from 97 percent polyester and 3 percent rayon woven
fabric. Both garments are fully lined. The jacket is constructed from eight panels
sewn together lengthwise and features long hemmed sleeves with button trim, a col-
lar and lapels, shoulder pads, two beson pockets below the waist and a full front open-
ing secured by three buttons. The skirt features a back vent and a back zipper closure.
The garments are individually marked with separate style numbers and sold as a suit
in retail stores.

Suit 2 was originally the subject of NY F83799 dated April 17, 2000. Suit 2 is desig-
nated as a three-piece grouping consisting of a jacket (style number 49-40124), a skirt
(style number 49-40126) and pants (style number 49-40126). The garments are con-
structed from 47 percent rayon, 41 percent polyester and 12 percent twill woven fabric
and are fully lined. The jacket is constructed from more than four panels sewn to-
gether lengthwise and features long hemmed sleeves with button trim, a collar and
lapels, shoulder pads, two pockets below the waist and a full front opening secured by
four buttons. The skirt features two front pockets and a side zipper closure. The pants
feature a full lining, two front pockets and a side zipper closure. These garments will
also be imported in petite sizes under style numbers 56-43706, 56-43708 and 56—
43710

Suits 3 and 4 were originally subjects of NY F83716 dated April 11, 2000. Both are
women’s pants suits. Suit 3 is designated as style numbers, 49-43692 (jacket) and 49—
40149 (pants), and constitutes a women’s pantsuit constructed from 100% polyester
woven fabric. Both garments are fully lined. The jacket is constructed from six panels
sewn together lengthwise and features long hemmed sleeves, a collar with lapels, a
four button front closure, shoulder pads and two pockets below the waist. The pants
have a side zipper opening and two pockets. Suit 4 is designated as style numbers 49—
40348 (jacket) and 49-40351 (pants) and constitutes a woman’s pantsuit constructed
from 71% acetate and 29% polyester woven fabric. Both garments are fully lined. The
jacket is constructed from eight panels sewn together lengthwise and features long
hemmed sleeves, lapels, shoulder pads, two besom pockets below the waist and a full
front opening secured by five buttons. The pants feature a hook-and-eye closure on
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the waist and a zippered placket in the center. The garments will also be imported in
petite sizes under style numbers 56-43726 and 56-43727.

Suit 5 was originally the subject of NY F83145 dated March 23, 2000. It is desig-
nated as style numbers 51-41630 (jacket) and 52—-41757 (pants), and constitutes a
women’s suit constructed from 64% acetate and 36% polyester woven fabric. Both gar-
ments are fully lined. The jacket is constructed from eight panels sewn together
lengthwise and features long hemmed sleeves, lapels, shoulder pads, two besom pock-
ets below the waist and a full front opening secured by two buttons. The pants feature
a hook-and-eye closure on the waist and a zippered placket in the center.

ISSUE:
What is the proper classification of the subject suits under the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”").
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Chapter 62 provides for articles of apparel and clothing accessories, not knitted or
crocheted. Note 3(a) to Chapter 62, HTSUSA, defines the term “suit” as a set of gar-
ments composed of two or three pieces made up, in respect of their outer surface, in
identical fabric and comprising:

—one suit coat or jacket the outer shell of which, exclusive of sleeves, consists of
four or more panels, designed to cover the upper part of the body, possibly with a
tailored waistcoat in addition whose front is made from the same fabric as the
outer surface of the other components of the set and whose back is made from the
same fabric as the lining of the suit coat or jacket; and

—one garment designed to cover the lower part of the body and consisting of trou-
sers, breeches or shorts (other than swimwear), a skirt or a divided skirt, having
neither braces nor bibs.

All of the suit components must be of the same fabric construction, color and composi-
tion; they must also be of the same style and of corresponding or compatible size.

Women'’s suits are provided eo nomine in heading 6204 and are classifiable pursu-
ant to GRI 1, HTSUSA. Unlike “sets”, which are provided within GRI 3(b), suits are
not required to be “put up for retail sale.” Further, Note 3(a) to Chapter 62 does not
require that suit components be put up for retail sale. Rather, in order for suit compo-
nents to be classifiable as suits of heading 6204 (pursuant to Note 3(a)), the suit com-
ponents are required at the time of importation to be present together in the same
shipment in equal amounts, but need not be packed together.

In this instance, the samples of the four rulings at issue are packed together in the
same shipment within the same container in equal numbers of matching tops and bot-
toms. Therefore, they meet the terms of Note 3(a) to Chapter 62. Further, Customs
has clearly articulated its view of how suits are to be classified in HQ 962125, dated
May 5, 2000. In HQ 962125, Customs clarified that when matching suit jackets and
bottoms, which meet the chapter note definition of suits are imported in the same
shipment (in equal numbers and in the same size range), the garments are to be clas-
sified as suits based on their condition as imported. It is also stated that the intent of
the importer is not determinative of classification.

This ruling serves to apply HQ 962125, by determining that the subject articles,
when imported together in equal quantities that are matched by size and color, meet
the tariff definition of suits as provided by Note 3 of Chapter 62 and are classified in
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heading 6204 as provided by GRI 1, rather than applying the intent of the importer.
In this instance, the subject suits, based upon the submitted facts, meet the terms of
Note 3(a) to Chapter 62 to be classified as suits.

Therefore, we are modifying the four rulings’ reference to the intent of the importer
as this has no bearing on the classification determination and we are classifying the
merchandise based on their condition as imported in heading 6204, HTSUSA, which
provides for women'’s suits. For further details, we refer you to HQ 962125, which is
enclosed.

HOLDING:
The following four rulings are hereby modified with regard to classifi-cation based
on the intent of the importer:

= NY F83800, dated April 17, 2000
= NY F83799, dated April 17, 2000
= NY F83716, dated April 11, 2000
= NY F83145, dated March 23, 2000

In these aforementioned rulings, we find the analysis portion that pertains to the
classification based on the intent of the importer to be incorrect. Rather the classifica-
tion analysis should be based upon the merchandise’s condition as imported. We refer
you to the respective rulings for the appropriate classification within the Tariff.

MyLES B. HARMON,
Director,
Commercial Rulings Division.

—————
[ATTACHMENT O]

DEPARTMENT OF HOMELAND SECURITY.
BuUREAU OF CusTOMS AND BORDER PROTECTION,
HQ 965932
CLA-2 RR:CR:TE 965932 TF
CATEGORY: Classification
TARIFF NO.: 6211.33.0030; 6211.33.0035
MR. RoB TARQUINIO
RovTEX, INC.
16 East 34st Street,
New York, NY 10016

RE: Revocation of HQ 952704; Classification of track suits; Imported in Equal Num-
bers; Classification Based on Condition at the Time of Importation, Classification
Based on the Intended Manner of Sale; HQ 962125

DEAR MR. TARQUINIO:

Customs previously issued PC 876238, dated July 23, 1992, which originally classi-
fied certain styles of jackets and trousers sets as woven track suits in heading 6211,
HTSUSA. Pursuant to your request for modification of PC 876238, Customs issued
Headquarters Ruling Letter (HQ) 952704, dated February 1, 1993 and subsequently
reclassified the merchandise as separates in subheadings 6201.93.3510 and
6203.43.4010, HTSUSA.

Upon review, the Bureau of Customs and Border Protection (CBP) has determined
that this classification is incorrect.

HQ 952704 is hereby revoked for the reasons set forth below.

FACTS:

The merchandise of HQ 952704, dated February 1, 1993, is described as four styles
of men’s jacket and trousers sets that are designated as style numbers 290113,
290115, 290117, and 290121. These four styles consist of jackets and trousers that are
each composed of an inner lining of 65 percent polyester, 35 percent cotton and an



50 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 27, JULY 2, 2003

outer shell of 100 percent Trilobal nylon. The jacket and trouser sets are imported
from Malaysia.

PC 876238, dated July 23, 1992 classified the goods as track suits of heading 6211,
HTSUSA. HQ 952704 modified PC 876238 and reclassified the goods separately in
subheading 6201.93.3510, HTSUSA, which provides for other men’s anoraks, wind-
breakers and similar articles of man-made fibers, and subheading 6203.43.4010,
HTSUSA, which provides for other men’s trousers of synthetic fibers. The classifica-
tion determination was based on the intent of the importer to sell the components as
separates.

ISSUE:
What is the proper classification of the four styles of merchandise within the Har-
monized Tariff Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs").
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Woven track suits are provided eo nomine in heading 6211, HTSUSA. EN 62.11
states, in pertinent part, that “the provisions of the Explanatory Note to heading
61.12 concerning track suits * * * and of the Explanatory Note to heading 61.14 con-
cerning other garments apply, mutatis mutandis, to the articles of this heading.” We
refer to EN 61.12 which describes track suits as consisting of two garments, namely:

—A garment meant to cover the upper part of the body down to or slightly below
the waist. It has long sleeves, with ribbed or elasticated bands, zip fasteners or
other tightening elements at the cuffs. Similar tightening elements, including
drawstrings, are generally to be found at the bottom of this garment. When it has
a partial or complete opening at the front, it is generally fastened by means of a
slide fastener (zipper). It may or may not be fitted with a hood, a collar and pock-
ets.

—A second garment (a pair of trousers) which may be either close or loose fitting,
with or without pockets, with an elasticated waistband, drawstring or other
means of tightening at the waist, with no opening at the waist and therefore no
buttons or other fastening system. However, such trousers may be fitted with
ribbed or elasticated bands, slide fasteners (zippers) or other tightening elements
at the bottom of the trouser-legs which generally go down to ankle level. They
may or may not have footstraps.

Track suits are classifiable based on GRI 1. As such, track suit components that
form sets are not required to be “put up for retail sale” under GRI 3(b). In order for the
subject track suit components to be classifiable within heading 6211, HTSUSA, as
track suits based on their condition as imported, they should be packed in the same
shipment at the time of importation, but not necessarily on the same hanger or in the
same container. See Headquarters Ruling (HQ) 962125, dated May 5, 2000, referenc-
ing the following: Headquarters Memorandum 085944 PR, dated May 10, 1991; HQ
088423, dated May 20, 1991; HQ 952584, dated December 8, 1992; HQ 952907, dated
January 29, 1993; HQ 952704, dated February 1, 1993; HQ 953231, dated May 12,
1993; HQ 954270, dated August 17, 1993; HQ 955519, dated April 15, 1994; HQ
956298, dated March 9, 1995.

In this instance, the subject track suit components are shipped in the same ship-
ment, but separately packaged. The subject track suit components are provided eo
nomine in heading 6211, HTSUSA. Further, we refer you to HQ 962125, dated May 5,
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2000, which is listed above. In HQ 962125, Customs expressed the view that classifi-
cation is based on the merchandise’s condition as imported rather than the intent of
the importer. Id. (clarifying that matching suit jackets and bottoms are classifiable as
suits based on their condition as imported if they are imported in equal numbers in
the same size range and meet the chapter note definition of suits.)

This ruling serves to apply HQ 962125, by determining that the subject track suit
components are classifiable within heading 6211 (based on their condition as im-
ported), if they are imported together in equal quantities that are matched by size,
and if they are constructed and designed to be used exclusively or mainly for athletic
activities.*

In this instance, we find the subject track suit components are classifiable in head-
ing 6211, HTSUSA, based on their condition as imported. The modification of the clas-
sification of the garments in PC 876238 was based on a change in the intent of the
importer. Therefore, we are revoking the reference in HQ 952704 to the intent of the
importer as this has no bearing on the classification determination and we are classi-
fying the merchandise based on their condition as imported in heading 6211,
HTSUSA, which provides for track suits. For further details, we refer you to HQ
962125, which is enclosed.

HOLDING:

HQ 952704, dated February 1, 1993, is hereby revoked.

The subject trousers are classifiable in subheading 6211.33.0030, HTSUSA, which
provides for “Track suits, ski-suits and swimwear; other garments: Other garments,
men’s or boys”: Of man-made fibers: Track suits: Trousers.” The general column one
duty rate is 16.1 percent ad valorem and the quota category is 647.

The subject jackets are classifiable in subheading 6211.33.0035, HTSUSA, which
provides for “Track suits, ski-suits and swimwear; other garments: Other garments,
men'’s or boys’: Of man-made fibers: Track suits: Other.” The general column one duty
rate is 16.1 percent ad valorem and the quota category is 634.

The designated textile and apparel category may be subdivided into parts. If so, the
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent renegotiations and changes, to obtain the most current informa-
tion available, we suggest you check, close to the time of shipment, the Textile Status
Report for Absolute Quotas, previously available on the Customs Electronic Bulletin
Board (CEBB), which is available on the CPB website at www.customs.gov.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, you should contact
your local Customs office prior to importation of this merchandise to determine the
current status of any import restraints or requirements

MyLEs B. HARMON,
Director,
Commercial Rulings Division.

1see HQ 962039 dated April 11, 2000 citing to HQ 950378, dated April 22, 1993 which classified garments with
shoulder pads, metallic yarn and multicolored thread embroidery, metallic braided piping, beads, and textile and
plastic overlays as a track suit in heading 6211, HTSUSA.
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[ATTACHMENT P]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 965933
CLA-2 RR:CR:TE 965933 TF
CATEGORY: Classification
TARIFF NO.: 6211.43.0040, 6201.43.0050
Ms. SusaN MORETTI,
ATTORNEY IN FACT
TLR-ToTAL LocisTics RESOURCE, INC.
P.O. Box 30419,
Portland, OR 97230

RE: Modification of HQ 088423; Classification of unisex jackets and pants as track
suits; Imported in equal numbers but separately packed; Classification Based on
Condition at the Time of Importation, Classification Based on the Intended Man-
ner of Sale; HQ 962125, dated May 5, 2000

DEeAR Ms. MORETTI:

Pursuant to your classification requests, Customs issued Headquarters Ruling Let-
ter (HQ) 088423, dated May 20, 1991, to your company. This ruling pertained to the
tariff classification of certain unisex jackets and pants as track suits. Upon review,
the Bureau of Customs and Border Protection (CBP) has determined that the classifi-
cation is correct, however the analysis applied to reach the classification determina-
tion is incorrect. This ruling letter sets forth the correct classification determination
based on the articles’ condition as imported rather than the intended manner of sale
as represented by the importer.

HQ 088423 is hereby modified for the reasons set forth below.

FACTS:

The merchandise at issue consists of two combinations of unisex jackets and pants.
The first, style Y306 jacket and style Y206 pants, consists of a jacket with a full front
opening, a zipper extending to the top of the collar, zippered slant pockets at the
waist, elasticized cuffs and waist, and a rear yoke extending more than halfway down
the back and covering a mesh liner. The pants have an elasticized waist with no
break, side seam pockets, and zippers extending half way up the leg from the elasti-
cized cuffs. Both garments are constructed of 100% woven nylon. You state that these
garments will be manufactured in different companies in Malaysia, then sent to a
consolidator for shipment to the United States.

Purchase orders submitted with your request indicate that the tops and bottoms are
pre-packed separately in cartons of thirty in equal quantities within the same ship-
ment. The tops and bottoms will be sold as “sets” in the United States.

The second combination, style U900, consists of a jacket with a full front zippered
opening, zippered, slant pockets at the waist, elasticized cuffs and waist, a drawstring
at the waist, and a rear yoke extending more than half way down the back and cover-
ing a mesh liner. The trousers have zippers extending from the cuffs to the waist,
have adjustable snap tabs at the waist, and are unlined. They are constructed of 100%
woven nylon.

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”).
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
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tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Woven track suits are provided eo nomine in heading 6211, HTSUSA. EN 62.11
states, in pertinent part, that “the provisions of the Explanatory Note to heading
61.12 concerning track suits * * * and of the Explanatory Note to heading 61.14 con-
cerning other garments apply, mutatis mutandis, to the articles of this heading.” We
refer to EN 61.12 which describes track suits as consisting of two garments, namely:

—A garment meant to cover the upper part of the body down to or slightly below
the waist. It has long sleeves, with ribbed or elasticated bands, zip fasteners or
other tightening elements at the cuffs. Similar tightening elements, including
drawstrings, are generally to be found at the bottom of this garment. When it has
a partial or complete opening at the front, it is generally fastened by means of a
slide fastener (zipper). It may or may not be fitted with a hood, a collar and pock-
ets.

—A second garment (a pair of trousers) which may be either close or loose fitting,
with or without pockets, with an elasticated waistband, drawstring or other
means of tightening at the waist, with no opening at the waist and therefore no
buttons or other fastening system. However, such trousers may be fitted with
ribbed or elasticated bands, slide fasteners (zippers) or other tightening elements
at the bottom of the trouser-legs which generally go down to ankle level. They
may or may not have footstraps.

Track suits are classifiable based on GRI 1. As such, track suit components that
form sets are not required to be “put up for retail sale” under GRI 3(b). In order for the
subject track suit components to be classifiable within heading 6211, HTSUSA, as
track suits at the time of importation, they should be packed in the same shipment at
the time of importation, but not necessarily on the same hanger or in the same con-
tainer. See Headquarters Ruling (HQ) 962125, dated May 5, 2000, referencing the fol-
lowing: Headquarters Memorandum 085944 PR, dated May 10, 1991; HQ 088423,
dated May 20, 1991; HQ 952584, dated December 8, 1992; HQ 952907, dated January
29, 1993; HQ 952704, dated February 1, 1993; HQ 953231, dated May 12, 1993; HQ
954270, dated August 17, 1993; HQ 955519, dated April 15, 1994; HQ 956298, dated
March 9, 1995.

In this instance, the subject track suit components are shipped in the same ship-
ment, but separately packaged. The subject track suit components are provided eo
nomine in heading 6211, HTSUSA. Further, we refer you to HQ 962125, dated May 5,
2000, which is listed above. In HQ 962125, Customs expressed the view that classifi-
cation is based on the merchandise’s condition as imported rather than the intent of
the importer. 1d. (clarifying that matching suit jackets and bottoms are classifiable as
suits based on their condition as imported if they are imported in equal numbers in
the same size range and meet the chapter note definition of suits.)

This ruling serves to apply HQ 962125, by determining that the subject track suit
components are classifiable within heading 6211 (based on their condition as im-
ported), if they are imported together in equal quantities that are matched by size,
and if they are constructed and designed to be used exclusively or mainly for athletic
activities.

Based on the submitted facts, as the subject track suit components are classifiable
in heading 6211, HTSUSA, and since they are shipped together in the same shipment,
we find them to be classifiable as track suits. Therefore, we are striking the reference
in HQ 088423 to the intent of the importer as this has no bearing on the classification
determination and we are classifying the merchandise based on their condition as im-

1see HQ 962039 dated April 11, 2000 citing to HQ 950378, dated April 22, 1993 which classified garments with
shoulder pads, metallic yarn and multicolored thread embroidery, metallic braided piping, beads, and textile and
plastic overlays as a track suit in heading 6211, HTSUSA.
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ported in heading 6211, HTSUSA, which provides for track suits. For further details,
we refer you to HQ 962125, which is enclosed.

HOLDING:

HQ 088423, dated May 20, 1991 is hereby modified with regard to the classification
based on the intent of the importer.

The matching pants are classifiable in subheading 6211.43.0040, HTSUSA, which
provides for “Track suits, ski-suits and swimwear; other garments: Other garments,
women’s or girls’: Of man-made fibers: Track suits: Trousers.” The general column one
duty rate is 16.1 percent ad valorem and the quota category is 648.

The matching jackets are classified in subheading 6211.43.0050, HTSUSA, which
provides for “Track suits, ski-suits and swimwear; other garments: Other garments,
women’s or girls’: Of man-made fibers: Track suits: Other.” The general column one
duty rate is 16.1 percent ad valorem and the quota category is 635.

The designated textile and apparel category may be subdivided into parts. If so, the
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent renegotiations and changes, to obtain the most current informa-
tion available, we suggest you check, close to the time of shipment, the Textile Status
Report for Absolute Quotas, previously available on the Customs Electronic Bulletin
Board (CEBB), which is available now on the CPB website at www.customs.gov.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, you should contact
your local Customs office prior to importation of this merchandise to determine the
current status of any import restraints or requirements.

MyLES B. HARMON,
Director,
Commercial Rulings Division.

R —
[ATTACHMENT Q]

DEPARTMENT OF HOMELAND SECURITY.
BureAau oF CusToMs AND BORDER PROTECTION,
HQ 965934
CLA-2 RR:CR:TE 965934 TF
CATEGORY: Classification
TARIFF NO.: 6204.11.0000, 6204.31.2010; 6204.51.0010
MR. RoBERT T. STACK
SIEGEL, MANDELL & Davipson, P.C.
One Astor Place
1515 Broadway - 43rd Floor
New York, NY 10036-8901

RE: Modification of NY B83511; Classification of Women'’s Suits; Separately Packed
in Equal Quantities; Classification Based on the Intended Manner of Sale; HQ
962125, dated May 5, 2000

DEeAR MR. STACK:

In your letter dated March 20, 1997, you requested a classification ruling on behalf
of your client, Liz Claiborne, Inc. In response to your request, Customs issued NY
B83511, dated April 23, 1997, which pertains to the tariff classification of certain
women’s suits.

Upon review, the Bureau of Customs and Border Protection (CBP) has determined
that the analysis of NY B83511 is erroneous as the merchandise was classified based
on the intent of the importer. This ruling letter sets forth the correct classification de-
termination based on the articles’ condition as imported.

NY B83511 is hereby modified for the reasons set forth below.
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FACTS:
The facts about the merchandise at issue were taken from NY B83511:

= Style 30750431/30750411 consists of a women'’s jacket and skirt constructed
from 62% wool, 20% rayon, 13% nylon and 5% acetate woven fabric. Both gar-
ments are lined with 100 percent acetate woven fabric. The tailored jacket
(designated as 30750431) has eight panels, with two of the front panels and
two of the back panels extending from the shoulder seam to the bottom of the
jacket, while the various side panels extend from the sleeve openings to the
bottom of the jacket. The jacket features long sleeves without cuffs, a notched
portrait collar, a full front opening with four buttons for closure and two pock-
ets with flaps below the waist. The skirt designated as 30750411, has a zip-
pered rear closure with an inner button tab closure.

= It is your contention that the goods meet the tariff and commercial definition
for suits; the garments imported under the combined style 30750431/30750411
are sold together to retailers in matching quantities and are properly dutiable
as suits. However, due to innovative retail sale practices, the consumer will be
able to match different sizes or purchase garments individually. You suggest
that Customs might perceive a problem in classifying the garments as suits un-
der these circumstances. You present the following information concerning the
importation of the goods:

1. The importer is purchasing style 30750431/30750411 as a suit that will be
designated by the joint style number on the company’s orders and import in-
voice documentation. The jackets will match the skirts in fabric, size, color
and composition. The suits will be imported with each jacket and matching
skirt on separate hangers that are attached. Each individual garment will
be covered by a polybag and the suit will be covered by another polybag. The
hangers for the garments will be detachable.

2. Style 30750431/30750411, is being sold by the importer as a set of garments
to the buyers for retail stores. The buyers are purchasing equal numbers of
jackets and skirts, with each jacket and skirt in matching size and color. The
importer anticipates that some retailers will hang the garments together in
the manner imported, while others will split the jackets and skirts and mer-
chandise them in adjacent displays. The jackets and skirts will be individu-
ally ticketed for sale, whether hung together or hung separately.

3. Although the garments are clearly designed to be worn together, due to the
patterning of the fabric design, consumers will be able to purchase jackets
and skirts in different sizes for fit considerations, or even as individual
pieces. In light of the consumer’s ability to match different sizes or purchase
one jacket or one skirt individually, certain buyers have indicated a desire to
purchase additional quantities of either jackets or skirts. If the importer
makes such quantities available separately, this will involve separate pur-
chase orders for the individual pieces, importation of any extra pieces as in-
dividual items and sale of the extra garments to the stores as individual
pieces not shipped with matching articles.

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs").
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
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facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Chapter 62 provides for articles of apparel and clothing accessories, not knitted or
crocheted. Note 3(a) to Chapter 62, HTSUSA, defines the term “suit” as a set of gar-
ments composed of two or three pieces made up, in respect of their outer surface, in
identical fabric and comprising:

—one suit coat or jacket the outer shell of which, exclusive of sleeves, consists of
four or more panels, designed to cover the upper part of the body, possibly with a
tailored waistcoat in addition whose front is made from the same fabric as the
outer surface of the other components of the set and whose back is made from the
same fabric as the lining of the suit coat or jacket; and

—one garment designed to cover the lower part of the body and consisting of trou-
sers, breeches or shorts (other than swimwear), a skirt or a divided skirt, having
neither braces nor bibs.

All of the suit components must be of the same fabric construction, color and composi-
tion; they must also be of the same style and of corresponding or compatible size.

Women'’s suits are provided eo nomine in heading 6204 and are classifiable pursu-
ant to GRI 1, HTSUSA. Unlike “sets”, which are provided within GRI 3(b), suits are
not required to be “put up for retail sale.” Further, Note 3(a) to Chapter 62 does not
require that suit components be put up for retail sale. Rather, in order for suit compo-
nents to be classifiable as suits of heading 6204 (pursuant to Note 3(a)), the suit com-
ponents are required at the time of importation to be present together in the same
shipment in equal amounts, but need not be packed together.

In this instance, although the subject merchandise is imported together on separate
hangers with each individual piece covered in polybags, this is not controlling as the
goods meet the terms of Note 3(a) to Chapter 62. Further, Customs has clearly articu-
lated its view of how suits are to be classified in HQ 962125, dated May 5, 2000. In
HQ 962125, Customs clarified that when matching suit jackets and bottoms, which
meet the chapter note definition of suits are imported in the same shipment (in equal
numbers and in the same size range), the garments are to be classified as suits based
on their condition as imported. It is also stated that the intent of the importer is irrel-
evant to the goods’ classification.*

This ruling serves to apply HQ 962125, by determining that the subject merchan-
dise, when imported together in equal quantities, matched by size and color, meet the
tariff definition of suits as provided by Note 3 of Chapter 62 and are classified in
heading 6204 as provided by GRI 1. In this case, the equal humber of matching suit
jackets and skirts are classifiable as suits. Additionally, to the extent that NY B83511
relied on the intent of the importer to classify the goods, we find this ruling to be in
error, and we are striking the reference to the intent of the importer in NY B83511 as
this has no bearing on the classification determination.

In sum, we are modifying the reference in NY B83511 to the intent of the importer
as this has no bearing on the classification determination and we are classifying the
merchandise based on their condition as imported in heading 6204, HTSUSA, which
provides for women'’s suits. For further details, we refer you to HQ 962125, which is
enclosed.

HOLDING:

NY B83511, dated April 23, 1997 is hereby modified with regard to classification
based on the intent of the importer.

In NY B83511, we find the analysis portion that pertains to the classification based
on the intent of the importer to be incorrect. Rather the classification analysis should

1gee Headquarters Ruling (HQ) 962125, dated May 5, 2000, which refers to C.S.D. 92-11 (which applies the
appropriate analysis of classifying suit components) as follows:

Components of a set need not be packaged together at time of entry in order to be considered classifiable as a
set, but all garments must be present in the entry and there must be an equal amount of components to make
up the set in the shipment.
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be based upon the merchandise’s condition as imported. We refer you to NY B83511
for the appropriate classification within the Tariff.

MyLESs B. HARMON,
Director,
Commercial Rulings Division.

—— R ——
[ATTACHMENT R]

DEPARTMENT OF HOMELAND SECURITY.
BureAau oF CusToMs AND BORDER PROTECTION,
HQ 965929
CLA-2 RR:CR:TE 965929 TF
CATEGORY: Classification
TARIFF NO.: 6211.33.0030, 6211.33.0035, 6201.93.3511
GEeORGE R. TuTTLE, P.C.
THREE EMBARCADERO CENTER,
Suite 1160
San Francisco, CA 94111

RE: Revocation of HQ 956298; Protest No. 2809-93-102031; Classification of track
suits; Imported in Unequal Numbers but Separately Packed, Invoiced & En-
tered; Classification Based on Condition at the Time of Importation, Classifica-
tion Based on the Intended Manner of Sale; HQ 962125

DEAR MR. TUTTLE:

This letter is in reference to Headquarters Ruling Letter (HQ) 956298, dated March
9, 1995, which decided Protest Number 2809-93-102031, dated December 9, 1993,
which was initiated by you on behalf of your client, WESOC, Inc., concerning the clas-
sification of certain merchandise as jackets and pants as opposed to track suits.

Upon review, the Bureau of Customs and Border Protection (CBP) has determined
that the classification is incorrect. This ruling letter sets forth the correct classifica-
tion determination based on the articles condition as imported rather than the in-
tended manner of sale as represented by the importer.

HQ 956298 is hereby revoked for the reasons set forth below. Although a final deter-
mination of a protest pursuant to Customs Regulations cannot be modified or revoked
as it is applicable only to the entries protested, this ruling serves to modify the legal
principle applied in HQ 956298. Further, this revocation decision will be applicable to
any unliquidated entries or future importations of similar merchandise.

FACTS:

The merchandise at issue consists of 2880 warm up pants and 5040 warm up jack-
ets that were packed separately on the same ship and listed on separate entries. The
importer claimed that the separate entries were made in error.

The importer further claimed that 2880 pairs of pants should have been classified
with 2880 jackets in order to be classified as track suits in subheading 6211.33.0050,
HTSUSA, (the jackets) and subheading 6211.33.0040, HTSUSA (the pants).

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”).
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
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Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Woven track suits are provided eo nomine in heading 6211, HTSUSA. EN 62.11
states, in pertinent part, that “the provisions of the Explanatory Note to heading
61.12 concerning track suits * * * and of the Explanatory Note to heading 61.14 con-
cerning other garments apply, mutatis mutandis, to the articles of this heading.” We
refer to EN 61.12 which describes track suits as consisting of two garments, namely:

—A garment meant to cover the upper part of the body down to or slightly below
the waist. It has long sleeves, with ribbed or elasticated bands, zip fasteners or
other tightening elements at the cuffs. Similar tightening elements, including
drawstrings, are generally to be found at the bottom of this garment. When it has
a partial or complete opening at the front, it is generally fastened by means of a
slide fastener (zipper). It may or may not be fitted with a hood, a collar and pock-
ets.

—A second garment (a pair of trousers) which may be either close or loose fitting,
with or without pockets, with an elasticated waistband, drawstring or other
means of tightening at the waist, with no opening at the waist and therefore no
buttons or other fastening system. However, such trousers may be fitted with
ribbed or elasticated bands, slide fasteners (zippers) or other tightening elements
at the bottom of the trouser-legs which generally go down to ankle level. They
may or may not have footstraps.

Track suits are classifiable based on GRI 1. As such, track suit components that
form sets are not required to be “put up for retail sale” under GRI 3(b). In order for the
subject track suit components to be classifiable within heading 6211, HTSUSA, they
should be packed in the same shipment at the time of importation, but not necessarily
on the same hanger or in the same container. See Headquarters Ruling (HQ) 962125,
dated May 5, 2000, referencing the following: Headquarters Memorandum 085944
PR, dated May 10, 1991; HQ 088423, dated May 20, 1991; HQ 952584, dated Decem-
ber 8, 1992; HQ 952907, dated January 29, 1993; HQ 952704, dated February 1, 1993;
HQ 953231, dated May 12, 1993; HQ 954270, dated August 17, 1993; HQ 955519,
dated April 15, 1994; HQ 956298, dated March 9, 1995.

In this instance, 2880 track suit pants and 2880 track suit jackets were entered in
the same shipment. The remaining 2160 track suit jackets were also entered from the
same shipment without matching pants. We refer you to HQ 962125, dated May 5,
2000, which is listed above. In HQ 962125, Customs expressed the view that classifi-
cation is based on the merchandise’s condition as imported rather than the intent of
the importer. Id. (clarifying that matching suit jackets and bottoms are classifiable as
suits based on their condition as imported if they are imported in equal numbers in
the same size range and meet the chapter note definition of suits.)*

This ruling serves to apply HQ 962125, by determining that the subject track suit
components are classifiable within heading 6211 (based on their condition as im-

1)t is also stated that the intent of the importer is not irrelevant to the classification. See Headquarters Ruling
(HQ) 962125, referring to C.S.D. 92-11 (which applies the appropriate analysis of classifying track suit compo-
nents) as follows:

Components of a set need not be packaged together at time of entry in order to be considered classifiable as a
set, but all garments must be present in the entry and there must be an equal amount of components to make
up the set in the shipment. Therefore, if the instant goods contained the general characteristics of a track suit
and were not coated, the classification outcome would be as follows: * * * if the goods were shipped separately on
different vessels, they would not be classifiable as a set; if the instant goods were shipped on the same vessel,
listed on the entry, and not packaged as a set, with an equal amount of trousers and jackets, they would be clas-
sifiable as a set [emphasis added]; and if the instant goods were shipped on the same vessel, listed on the entry,
packaged separately, with an unequal amount of trousers and jackets, the extra components would be classifi-
able as separates [emphasis added]. This rationale is premised on the fact that the EN require two garments to
make up a track suit. Therefore, in the case of unequal shipments, the extra components are classifiable sepa-
rately because it takes two components to make a track suit. In the case of shipments of one component, the lone
component is not classifiable as a track suit.
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ported), if they are imported together in equal quantities that are matched by size,
and if they are constructed and designed to be used exclusively or mainly for athletic
activities.?

Based on the submitted facts, as the subject track suit components are shipped to-
gether in the same shipment, we find an equal number of pants and jackets are classi-
fiable as track suits as follows:

= 2880 of the subject trousers are classifiable in subheading 6211.33.0030,
HTSUSA, which provides for “Track suits, ski-suits and swimwear; other gar-
ments: Other garments, men'’s or boys’: Of man-made fibers: Track suits: Trou-
sers.”

= 2880 of the subject jackets are classified in subheading 6211.33.0035,
HTSUSA, which provides for “Track suits, ski-suits and swimwear; other gar-
ments: Other garments, men’s or boys: Of man-made fibers: Track suits:
Other.”

The remaining track suit jackets are classified separately as entered in subheading
6201.93.3511, HTSUSA, which provides in general for men’s outwear jackets.

In sum, we are striking the reference in HQ 956298 to the intent of the importer as
this has no bearing on the classification determination and we are classifying the
merchandise based on its condition as imported. For further details, we refer you to
HQ 962125, which is enclosed.

HOLDING:

HQ 956298, dated March 9, 1995, is hereby revoked.

The matching track suit pants and jackets (which are entered in equal quantities)
are classifiable as tracksuits. The matching pants are classifiable in subheading
6211.33.0030, HTSUSA, which provides for “Track suits, ski-suits and swimwear;
other garments: Other garments, men’s or boys: Of man-made fibers: Track suits:
Trousers.”

The matching jackets are classified in subheading 6211.33.0035, HTSUSA, which
provides for “Track suits, ski-suits and swimwear; other garments: Other garments,
men'’s or boys”: Of man-made fibers: Track suits: Other.”

The remaining jackets which lack matching pants are classified separately as en-
tered in subheading 6201.93.3511, HTSUSA, which provides for “Men’s or boys’ over-
coats, carcoats, capes, cloaks, anoraks (including ski-jackets) windbreakers and simi-
lar articles (including padded, sleeveless jackets), other than those of heading 6203:
Anoraks (including ski-jackets), windbreakers and similar articles (including padded,
sleeveless jackets): Of man-made fibers: Other: Other: Other: Other, Men’s.”

MyLES B. HARMON,
Director,
Commercial Rulings Division.

cc: District Director of Customs
33 New Montgomery Street
San Francisco, CA 94105-4510

23ee HQ 962039 dated April 11, 2000 citing to HQ 950378, dated April 22, 1993, which classified garments
with shoulder pads, metallic yarn and multicolored thread embroidery, metallic braided piping, beads, and textile
and plastic overlays as a track suit in heading 6211, HTSUSA.
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[ATTACHMENT S]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 965930
CLA-2 RR:CR:TE 965930 TF
CATEGORY: Classification
TARIFF NO.: 6211.33.0030; 6211.33.0035; 6203.43.4010
JoHN A. BEssicH, Esq.
FoLLick & BEssicH, P.C.
33 Walt Whitman Road, Suite 204,
Huntington Station, New York 11746

RE: Modification of HQ 955519; Classification of men’s anorak jackets and pants as
separates; Imported in unequal numbers in separate shipments over time; Clas-
sification Based on the Intended Manner of Sale; Classification based on condi-
tion as imported; HQ 962125

DEAR MR. BESsICH:

This letter is in reference to Headquarters Ruling Letter (HQ) 955519, dated April
15, 1994, which decided Protest Number 1803-92-100022, dated March 27, 1992,
which was initiated by you concerning the classification of certain merchandise as
jackets and pants as opposed to as track suits.

In HQ 955519, one entry of separates which contained an uneven number of men’s
anorak jackets and pants, designated as style 2204J (200) and style 2204P (1576) was
classified separately as jackets and pants by Customs. Upon review, the Bureau of
Customs and Border Protection has determined that entry at issue was erroneously
classified based on the intended manner of sale as represented by the importer, rather
than the condition of the merchandise as imported.

We have reviewed the classification decision with regard to the respective entry ref-
erenced above and determined that the conclusion in HQ 955519 concerning that en-
try was incorrect. Although, a final determination of a protest, pursuant to Customs
Regulations, cannot be modified or revoked as it is applicable only to the entry pro-
tested, this ruling serves to change the legal principle as applied to the one entry
identified in HQ 955519. Further, this modification decision will be applicable to any
unliquidated entries or future importations of similar merchandise.

FACTS:

The entry at issue was composed of an uneven number of jackets and pants (200
jackets, 1576 pants), designated as styles 2204J (200) and style 2204P (1576).

The facts of HQ 955519 describes the merchandise as follows:

= The jacket is constructed of a 100 percent nylon woven fabric outershell, a 65
percent polyester/35 percent cotton knit jersey fabric lining in the body of the
garment, and a 100 percent nylon woven fabric lining in the arms. The gar-
ment features long sleeves with elasticized cuffs, a 2-1/2 inch wide elasticized
waistband, a full frontal opening secured by a zipper closure which extends to
the end of the collar, a stand-up collar, and two front pockets at the waist.

« The pants of style 2204 are constructed of a 100 percent nylon woven fabric
outershell, a 65 percent polyester/35 percent cotton knit jersey fabric lining for
the torso portion of the pants extending slightly down the legs portion, and a
100 percent nylon woven fabric lining the remaining legs portion of the pants.
The pants feature an elasticized waistband with an enclosed drawstring for
tightening, a zippered fly that does not extend through the waistband, and
elasticized ankle cuffs with side zippers which extend about 9 inches up the
outside of the legs.

= The garments are color coordinated and each feature matching embroidered
logos of a major league sports franchise.

The entry at issue was the subject of HQ 955519, dated April 15, 1994, which was
an Application for Further Review of Protest No. 1803-92-100022 and 1803-92—
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100011. It was also the subject of two previous pre-classification rulings—PC 868293
of November 26, 1991, and PC 873396 of May 4, 1992.

PC 868293 classified the jacket and pants (designated as style 2204) as track suits
components in subheadings 6211.33.0030, HTSUSA, and 6211.33.0035, HTSUSA);
and if imported separately as water resistant garments in subheadings 6201.93.3000,
HTSUSA, and 6203.43.3500, HTSUSA. In PC 873396, Customs classified the goods in
subheadings 6201.93.3000, HTSUSA, and 6203.43.3500, HTSUSA, respectively. PC
873396 indicated the garments were imported separately.

In HQ 955519, Customs denied the protest and classified the entry at issue based
upon the intent of the importer in accordance with the pre-classification ruling, which
was as separates.

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”).
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Woven track suits are provided eo nomine in heading 6211, HTSUSA. EN 62.11
states, in pertinent part, that “the provisions of the Explanatory Note to heading
61.12 concerning track suits * * * and of the Explanatory Note to heading 61.14 con-
cerning other garments apply, mutatis mutandis, to the articles of this heading.” We
refer to EN 61.12 which describes track suits as consisting of two garments, namely:

—A garment meant to cover the upper part of the body down to or slightly below
the waist. It has long sleeves, with ribbed or elasticated bands, zip fasteners or
other tightening elements at the cuffs. Similar tightening elements, including
drawstrings, are generally to be found at the bottom of this garment. When it has
a partial or complete opening at the front, it is generally fastened by means of a
slide fastener (zipper). It may or may not be fitted with a hood, a collar and pock-
ets.

—A second garment (a pair of trousers) which may be either close or loose fitting,
with or without pockets, with an elasticated waistband, drawstring or other
means of tightening at the waist, with no opening at the waist and therefore no
buttons or other fastening system. However, such trousers may be fitted with
ribbed or elasticated bands, slide fasteners (zippers) or other tightening elements
at the bottom of the trouser-legs which generally go down to ankle level. They
may or may not have footstraps.

Track suits are classifiable in heading 6211 based on GRI 1. As such, track suit com-
ponents that form sets are not required to be “put up for retail sale” under GRI 3(b).
In order for the subject track suit components to be classifiable within heading 6211,
HTSUSA, as track suits at the time of importation, they should be packed in the same
shipment at the time of importation, but not necessarily on the same hanger or in the
same container. See Headquarters Ruling (HQ) 962125, dated May 5, 2000, referenc-
ing the following: Headquarters Memorandum 085944 PR, dated May 10, 1991; HQ
088423, dated May 20, 1991; HQ 952584, dated December 8, 1992; HQ 952907, dated
January 29, 1993; HQ 952704, dated February 1, 1993; HQ 953231, dated May 12,
1993; HQ 954270, dated August 17, 1993; HQ 955519, dated April 15, 1994; HQ
956298, dated March 9, 1995.
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Further, we refer you to HQ 962125, dated May 5, 2000, which is listed above. In
HQ 962125, Customs expressed the view that classification is based on the merchan-
dise’s condition as imported rather than the intent of the importer. Id. (clarifying that
matching suit jackets and bottoms are classifiable as suits based on their condition as
imported if they are imported in equal numbers in the same size range and meet the
chapter note definition of suits.)*

This ruling serves to apply HQ 962125, by determining that the subject track suit
components are classifiable within heading 6211 (based on their condition as im-
ported), if they are imported together in equal quantities that are matched by size,
and if they are constructed and designed to be used exclusively or mainly for athletic
activities.?

In HQ 955519, the merchandise was entered in four separate entries spanning a
time period of approximately six weeks. Of those four separate entries, one entry con-
tained 200 jackets and 1576 pairs of trousers that were entered in the same shipment
and classified as separates. We find 200 jackets and 200 pairs of trousers to be classi-
fied as track suit components which are provided eo nomine in heading 6211,
HTSUSA. For this one entry, we find the equal number of trousers and jackets are
classifiable as track suits with the remaining trousers that do not have matching jack-
ets to be separately classifiable.

We are modifying HQ 955519 in part with regard to the one entry of unequal num-
ber of pants and jackets and we are classifying the one entry at issue based on its con-
dition as follows:

= 200 of the subject trousers are classifiable in subheading 6211.33.0030,
HTSUSA, which provides for “Track suits, ski-suits and swimwear; other gar-
ments: Other garments, men’s or boys: Of man-made fibers: Track suits: Trou-
sers.”

= 200 of the subject jackets are classified in subheading 6211.33.0035, HTSUSA,
which provides for “Track suits, ski-suits and swimwear; other garments:
Other garments, men’s or boys: Of man-made fibers: Track suits: Other.”

= The remaining trousers are classifiable as originally liquidated, which is in
subheading 6203.43.4010, HTSUSA, which provides for “Men’s or boys’ suits,
ensembles, suit-type jackets, blazers, trousers, bib and brace overalls, breeches
and shorts (other than swimwear): Trousers, bib and brace overalls, breeches
and shorts: Of synthetic fibers: Other: Other: Other: Other: Other: Trousers
and breeches: Men’s.”

For further details, we refer you to HQ 962125, which is enclosed.

HOLDING:
With respect to the one entry which contained an uneven number of jackets and
pants (200 jackets, 1576 pants), HQ 955519, dated April 15, 1994, is hereby modified.

11t is also stated that the intent of the importer is not irrelevant to the classification. See Headquarters Ruling
(HQ) 962125, referring to C.S.D. 92-11 (which applies the appropriate analysis of classifying track suit compo-
nents) as follows:

Components of a set need not be packaged together at time of entry in order to be considered classifiable as a
set, but all garments must be present in the entry and there must be an equal amount of components to make
up the set in the shipment. Therefore, if the instant goods contained the general characteristics of a track suit
and were not coated, the classification outcome would be as follows: * * * if the goods were shipped sepa-
rately on different vessels, they would not be classifiable as a set; if the instant goods were shipped
on the same vessel, listed on the entry, and not packaged as a set, with an equal amount of trousers
and jackets, they would be classifiable as a set [emphasis added]; and if the instant goods were
shipped on the same vessel, listed on the entry, packaged separately, with an unequal amount of
trousers and jackets, the extra components would be classifiable as separates [emphasis added]. This
rationale is premised on the fact that the EN require two garments to make up a track suit. Therefore, in the
case of unequal shipments, the extra components are classifiable separately because it takes two components to
make a track suit. In the case of shipments of one component, the lone component is not classifiable as a track
suit.

23ee HQ 962039 dated April 11, 2000 citing to HQ 950378, dated April 22, 1993 which classified garments with
shoulder pads, metallic yarn and multicolored thread embroidery, metallic braided piping, beads, and textile and
plastic overlays as a track suit in heading 6211, HTSUSA.
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The merchandise presented in the entry is classifiable as:

= 200 of the subject trousers are classifiable in subheading 6211.33.0030,
HTSUSA, which provides for “Track suits, ski-suits and swimwear; other gar-
ments: Other garments, men’s or boys: Of man-made fibers: Track suits: Trou-
sers.”

= 200 of the subject jackets are classified in subheading 6211.33.0035, HTSUSA,
which provides for “Track suits, ski-suits and swimwear; other garments:
Other garments, men’s or boys: Of man-made fibers: Track suits: Other.”

= The remaining trousers are classifiable as originally liquidated, which is in
subheading 6203.43.4010, HTSUSA, which provides for “Men’s or boys’ suits,
ensembles, suit-type jackets, blazers, trousers, bib and brace overalls, breeches
and shorts (other than swimwear: Trousers, bib and brace overalls, breeches
and shorts: Of synthetic fibers: Other: Other: Other: Other: Other: Trousers
and breeches: Men’s.”

MyLESs B. HARMON,
Director,
Commercial Rulings Division.

Cc: District Director, US Customs Service
4430 E. Adamo Suite 301, Tampa, Florida 33605

————
[ATTACHMENT T]

DEPARTMENT OF HOMELAND SECURITY.
BuUREAU OF CusToMS AND BORDER PROTECTION,
HQ 965931
CLA-2 RR:CR:TE 965931 TF
CATEGORY: Classification
TARIFF NO.: 6211.33.0030; 6211.33.0035
STEVEN P. FFLOSHEIM, EsQ.
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT LLP
245 Park Avenue
33rd Floor
New York, NY 10167

RE: Revocation of HQ 953231; Classification of Certain Jackets and Trousers as
Track Suits; Imported in Equal Numbers; Classification Based on Condition at
the Time of Importation, Classification Based on the Intended Manner of Sale;
HQ 962125

DEAR MR. FLORSHEIM:

This letter is in reference to Headquarters Ruling Letter (HQ) 953231, dated May
12, 1993, which decided Protest Number 2704-92-100134, dated January 8, 1992,
which was initiated by you on behalf of your client, Etonic, Inc.-Puma Division, con-
cerning the classification of certain merchandise as separates as opposed to as track
suits.

Upon review, the Bureau of Customs and Border Protection (CBP) has determined
that the classification is incorrect.

HQ 953231 is hereby revoked for the reasons set forth below. Although a final deter-
mination of a protest pursuant to Customs Regulations cannot be modified or revoked
as it is applicable only to the entries protested, this ruling serves to change the legal
principle applied in HQ 953231. Further, this revocation decision will be applicable to
any unliquidated entries or future importations of similar merchandise.

FACTS:
The merchandise at issue in HQ 953231, dated May 12, 1993, is described as fol-
lows:
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= The imported merchandise consists of two styles of men’s jackets and one style
of men’s trousers. Both the jackets, style “Venus-M-1" (Venus) and “Saturn
M-32" (Saturn), are made of a woven nylon fabric and are lined. They have a
full front opening, a zipper extending to the top of a stand up collar, back verti-
cal vents, a pocket below the waistline and an embroidered logo. The color pat-
tern for the Venus style is spruce/marigold/ peacock and the color pattern for
the Saturn style is spruce/peacock/marigold.

= The trousers, “Pluto M—105" (Pluto), are also made of woven nylon fabric. They
have an exposed elastic drawcord waist, zippered leg openings, a pocket below
the waistline, side seam pockets and an embroidered logo. The trousers are un-
lined. The color of the trousers is spruce.

= 2400 jackets and 2400 trousers were imported in a single shipment, but they
were packed separately. The breakdown of garment styles and sizes is a fol-

lows:
Small Medium Large X-Large
Venus Jacket 98 360 468 266
Saturn Jacket 96 360 488 264
Pluto Trousers 276 792 883 449

= In addition, the protestant submitted a page from the Puma catalogue depict-
ing the Venus jacket and the Pluto pants. It states that the sizes available for
the jacket range from S-XL and the jacket's wholesale price is $22.00 and the
suggested retail price is $44.00. The trousers’ size range from S-XL and the
wholesale price is $13.50 and the suggested retail price is $27.00.

= Upon liquidation, the jackets were classified in subheading 6201.93.3510,
HTSUS, which provides for “[m]en’s or boys’ overcoats, carcoats, capes, cloaks,
anoraks (including ski-jackets), windbreakers and similar articles (including
padded, sleeveless jackets), other than those of heading 6203: [a]noraks (in-
cluding ski-jackets), windbreakers and similar articles (including padded,
sleeveless jackets): [o]f man-made fibers: [o]ther: [o]ther: [o]ther: [o]ther:
[m]en’'s.” The trousers were classified in subheading 6203.43.4010, HTSUS,
which provides for “[m]en’s or boys’ suits, ensembles, suit-type jackets, blazers,
trousers, bib and brace overalls, breeches and shorts (other than swimwear):
[tlrousers * * *: [o]f synthetic fibers: [o]ther: [o]ther: [o]ther: [o]ther: [o]ther:
[tlrousers and breeches [m]en’s.”

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs").
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Woven track suits are provided eo nomine in heading 6211, HTSUSA. EN 62.11
states, in pertinent part, that “the provisions of the Explanatory Note to heading
61.12 concerning track suits * * * and of the Explanatory Note to heading 61.14 con-
cerning other garments apply, mutatis mutandis, to the articles of this heading.” We
refer to EN 61.12 which describes track suits as consisting of two garments, namely:

—A garment meant to cover the upper part of the body down to or slightly below
the waist. It has long sleeves, with ribbed or elasticated bands, zip fasteners or
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other tightening elements at the cuffs. Similar tightening elements, including
drawstrings, are generally to be found at the bottom of this garment. When it has
a partial or complete opening at the front, it is generally fastened by means of a
slide fastener (zipper). It may or may not be fitted with a hood, a collar and pock-
ets.

—A second garment (a pair of trousers) which may be either close or loose fitting,
with or without pockets, with an elasticated waistband, drawstring or other
means of tightening at the waist, with no opening at the waist and therefore no
buttons or other fastening system. However, such trousers may be fitted with
ribbed or elasticated bands, slide fasteners (zippers) or other tightening elements
at the bottom of the trouser-legs which generally go down to ankle level. They
may or may not have footstraps.

Track suits are classifiable based on GRI 1. As such, track suit components that
form sets are not required to be “put up for retail sale” under GRI 3(b). In order for the
subject track suit components to be classifiable within heading 6211, HTSUSA, they
should be packed in the same shipment at the time of importation, but not necessarily
on the same hanger or in the same container. See Headquarters Ruling (HQ) 962125,
dated May 5, 2000, referencing the following: Headquarters Memorandum 085944
PR, dated May 10, 1991; HQ 088423, dated May 20, 1991; HQ 952584, dated Decem-
ber 8, 1992; HQ 952907, dated January 29, 1993; HQ 952704, dated February 1, 1993;
HQ 953231, dated May 12, 1993; HQ 954270, dated August 17, 1993; HQ 955519,
dated April 15, 1994; HQ 956298, dated March 9, 1995.

In this instance, 2400 track suit trousers and 2400 track suit jackets were sepa-
rately packed and entered within the same shipment. Further, we refer you to HQ
962125, dated May 5, 2000, which is listed above. In HQ 962125, Customs expressed
the view that classification is based on the merchandise’'s condition as imported
rather than the intent of the importer. Id. (clarifying that matching suit jackets and
bottoms are classifiable as suits based on their condition as imported if they are im-
ported in1 equal numbers in the same size range and meet the chapter note definition
of suits.)

This ruling serves to apply HQ 962125, by determining that the subject track suit
components are classifiable within heading 6211 (based on their condition as im-
ported), if they are imported together in equal quantities that are matched by size,
and if they are constructed and designed to be used exclusively or mainly for athletic
activities.?

Based on the submitted facts, as the subject track suit components are classifiable
in heading 6211, HTSUSA, and are shipped together in the same shipment, we find
the subject merchandise to be classifiable as track suits as follows:

= 2400 of the subject trousers are classifiable in subheading 6211.33.0030,
HTSUSA, which provides for “Track suits, ski-suits and swimwear; other gar-

11t is also stated that the intent of the importer is not irrelevant to the classification. See Headquarters Ruling
(HQ) 962125, referring to C.S.D. 92-11 (which applies the appropriate analysis of classifying track suit compo-
nents) as follows:

Components of a set need not be packaged together at time of entry in order to be considered classifiable as a
set, but all garments must be present in the entry and there must be an equal amount of components to make
up the set in the shipment. Therefore, if the instant goods contained the general characteristics of a track suit
and were not coated, the classification outcome would be as follows: * * * if the goods were shipped separately on
different vessels, they would not be classifiable as a set; if the instant goods were shipped on the same vessel,
listed on the entry, and not packaged as a set, with an equal amount of trousers and jackets, they would be clas-
sifiable as a set [emphasis added]; and if the instant goods were shipped on the same vessel, listed on the entry,
packaged separately, with an unequal amount of trousers and jackets, the extra components would be classifi-
able as separates [emphasis added]. This rationale is premised on the fact that the EN require two garments to
make up a track suit. Therefore, in the case of unequal shipments, the extra components are classifiable sepa-
rately because it takes two components to make a track suit. In the case of shipments of one component, the lone
component is not classifiable as a track suit.

23ee HQ 962039 dated April 11, 2000 citing to HQ 950378, dated April 22, 1993 which classified garments with
shoulder pads, metallic yarn and multicolored thread embroidery, metallic braided piping, beads, and textile and
plastic overlays as a track suit in heading 6211, HTSUSA.
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ments: Other garments, men’s or boys’: Of man-made fibers: Track suits: Trou-
sers”;

e 2400 of the subject jackets are classified in subheading 6211.33.0035,
HTSUSA, which provides for “Track suits, ski-suits and swimwear; other gar-
ments: Other garments, men’s or boys: Of man-made fibers: Track suits:
Other.”

In sum, we are striking the reference in HQ 953231 to the intent of the importer as
this has no bearing on the classification determination and we are classifying the
merchandise based on their condition as imported in heading 6211, HTSUSA, which
provides for track suits. For further details, we refer you to HQ 962125, which is en-
closed.

HOLDING:

HQ 965931, dated May 19, 1993 is hereby revoked.

The matching track suit pants and jackets (which are entered in equal quantities)
are classifiable as tracksuits. The matching pants are classifiable in subheading
6211.33.0030, HTSUSA, which provides for “Track suits, ski-suits and swimwear;
other garments: Other garments, men’s or boys: Of man-made fibers: Track suits:
Trousers.”

MyLES B. HARMON,
Director,
Commercial Rulings Division.

cc: District Director of Customs
300 South Ferry Street, Room 2017
Terminal Island,
San Pedro, CA 90731

R —
[ATTACHMENT U]

DEPARTMENT OF HOMELAND SECURITY.
BureAau oF CusToMs AND BORDER PROTECTION,
HQ 965935
CLA-2 RR:CR:TE 965935 TF
CATEGORY: Classification
TARIFF NO.: 6204.11.0000, 6204.31.2010
MR. JONATHAN FEE
ALsTON AND ByrD, LLP
601 Pennsylvania Avenue, NW
North Building, 10th Floor
Washington, DC 20004-2601

RE: Modification of NY A87564; Classification of Women'’s Suits; Separately Packed
in Equal Quantities; Classification Based on the Intended Manner of Sale; HQ
962125, dated May 5, 2000

DEeAR MR. FEE:

In your letter dated September 7, 1996, you requested a classification ruling on be-
half of your client, SAG Harbor Division of Kellwood Company. In response to your
request, Customs issued NY A87564, dated October 10, 1996, which pertains to the
tariff classification of certain women'’s suits.

Upon review, the Bureau of Customs and Border Protection (CBP) has determined
that the analysis of NY A87564 is erroneous as the merchandise was erroneously clas-
sified based on the intent of the importer. This ruling letter sets forth the correct clas-
sification determination based on the articles’ condition as imported.

NY A87564 is hereby modified for the reasons set forth below.
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FACTS:
The facts below about the merchandise at issue were taken from NY A87564.

Style 122 consists of a women'’s jacket and shorts constructed from 100 percent
wool. Both garments are lined with 100 percent polyester woven fabric. The
double-breasted jacket has four panels and features long sleeves, a notched collar,
and two besom pockets below the waist. The shorts have a pleated front, a zip-
pered fly and button closure and side pockets. The waistband is partially elasti-
cized at the rear and contains four belt loops.

It is your contention that the goods meet the tariff and commercial definition for
suits. However, due to the innovative retail sale practices employed by the im-
porter, you suggest that Customs might perceive a problem in classifying the gar-
ments as suits. You presented the following information concerning the importa-
tion of the goods:

e PACKING and SHIPPING: The garments will be shipped to the United
States on hangers. The jacket and hanger will be covered by a plastic bag;
the shorts will be covered by a separate plastic bag on another hanger; the
two components will be covered by a third polybag and connected with a
plastic tie. Nearly all import shipments will contain an equal number of up-
per and lower body garments packaged together as suits in the manner pre-
viously described. Occasionally, a shipment may include a small number of
additional jackets without matching bottoms. It is the importer's under-
standing and intent that those pieces which do not meet the definition of a
suit (i.e. a set of two garments) will be entered as separates.

= DOCUMENTATION: The importer’s purchase orders will refer to this combi-
nation of garments as a “suit” and will identify one style designation, 122. In
addition, each component will have its own style number, the jacket, style
8505 and the shorts, style 8503. These designations will also appear on the
invoices furnished by the foreign suppliers.

= LABELING: Each component will be individually marked with the country
of origin and the required info under TFPIA. The garments will also be
marked with the component style number. Fewer than half of all shipments
will be preticketed with retail sales and other retail information at the re-
quest of the importer’s customers.

= INTENT: The importer will sell the “suits” to its customers, although the
documents will indicate the separate style numbers. You state that nearly all
shipments to customers will be of an equal number of top and bottoms, in
corresponding size scales, so that they can be sold and worn as suits. The im-
porter intends that the jackets and bottoms are of the same color and size,
and worn together. Sometimes a jacket of one size might be matched with a
skirt or pant of another size to achieve optimal fit. A customer will rarely buy
only one component.

= ADVERTISING: The importer's customers will advertise the articles as suits
(Exhibit A). Although separate prices are shown, the advertising shows the
garments being worn together.

= DISPLAY: The merchandise will be displayed together on double rack sys-
tems or rounders. Exhibit B shows this grouping of garments grouped by size
or color. Although the garments are designed and intended to be worn as
suits, the jacket and shorts will rarely if ever be placed together on a single
hanger. This is because a consumer may choose to buy a jacket in one size
and a bottom in another size to achieve an optimal fit.

= Both garments in this case are constructed from identical woven fabric and
color, and they are of the same composition.
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ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”).
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Chapter 62 provides for articles of apparel and clothing accessories, not knitted or
crocheted. Note 3(a) to Chapter 62, HTSUSA, defines the term “suit” as a set of gar-
ments composed of two or three pieces made up, in respect of their outer surface, in
identical fabric and comprising:

—one suit coat or jacket the outer shell of which, exclusive of sleeves, consists of
four or more panels, designed to cover the upper part of the body, possibly with a
tailored waistcoat in addition whose front is made from the same fabric as the
outer surface of the other components of the set and whose back is made from the
same fabric as the lining of the suit coat or jacket; and

—one garment designed to cover the lower part of the body and consisting of trou-
sers, breeches or shorts (other than swimwear), a skirt or a divided skirt, having
neither braces nor bibs.

All of the suit components must be of the same fabric construction, color and composi-
tion; they must also be of the same style and of corresponding or compatible size.

Women'’s suits are provided eo nomine in heading 6204 and are classifiable pursu-
ant to GRI 1, HTSUSA. Unlike “sets”, which are provided within GRI 3(b), suits are
not required to be “put up for retail sale.” Further, Note 3(a) to Chapter 62 does not
require that suit components be put up for retail sale. Rather, in order for suit compo-
nents to be classifiable as suits of heading 6204 (pursuant to Note 3(a)), the suit com-
ponents are required at the time of importation to be present together in the same
shipment in equal amounts, but need not be packed together.

Customs has clearly articulated its view of how suits are to be classified in HQ
962125, dated May 5, 2000. In HQ 962125, Customs clarified that when matching suit
jackets and bottoms, which meet the chapter note definition of suits are imported in
the same shipment (in equal numbers and in the same size range), the garments are
to be classified as suits based on condition as imported. It is also stated that the in-
tent of the importer is irrelevant to the classification of the goods.*

Thus, in this instance, the subject merchandise, identified as style 122 (which is
composed of a jacket (style 8505) and a pair of shorts (style 8503)), is imported on
hangers with each article individually covered by polybags and connected by plastic
ties. However, we do not find the individualized packaging of the goods to be control-
ling with respect to whether the subject merchandise is a suit because style 122
clearly meets the terms of Note 3(a) to Chapter 62.

Further, this ruling serves to apply HQ 962125, by determining that the subject
merchandise, when imported together in equal quantities, matched by size and color,
meet the tariff definition of suits as provided by Note 3 of Chapter 62 and are classi-

1gee Headquarters Ruling (HQ) 962125, dated May 5, 2000, which refers to C.S.D. 92-11 (which applies the
appropriate analysis of classifying suit components) as follows:

Components of a set need not be packaged together at time of entry in order to be considered classifiable as a
set, but all garments must be present in the entry and there must be an equal amount of components to make
up the set in the shipment.
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fied in heading 6204 as provided by GRI 1. In this case, the equal number of matching
suit jackets and shorts are classifiable as suits. Additionally, to the extent NY A87564
relied on the intent of the importer to classify the goods, we find this ruling to be in
error. Therefore, we are striking the reference to the intent of the importer in NY
A87564 as this has no bearing on the classification determination.

In sum, we are classifying the equal numbers of the matching jackets and matching
short bottoms on the basis of their condition as imported, which is as women’s suits in
subheading 6204.11.0000, HTSUSA, which provides eo nomine for “women'’s or girls’
suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trousers,
bib and brace overalls, breeches and shorts (other than swimwear): Suits: Of wool or
fine animal hair.”

Where the occasion arises whereby a shipment contains a small number of addi-
tional jackets without matching bottoms, these jackets are classifiable within sub-
heading 6204.31.2010, HTSUSA, which provides for “Women'’s or Girls’ * * * Suit-type
jackets and blazers * * * Of wool or fine animal hair: Other: Women’s.”

For further details, we refer you to HQ 962125, which is enclosed.

HOLDING:

NY A87564, dated October 10, 1996 is hereby modified.

The matching jackets and matching shorts are classified within subheading
6204.11.0000, HTSUSA, which provides eo nomine for “women’s or girls’ suits, en-
sembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trousers, bib and
brace overalls, breeches and shorts (other than swimwear): Suits: Of wool or fine ani-
mal hair.” The general column one duty rate is 14.3 percent ad valorem and the quota
category is 444.

The separately imported jackets (without matching shorts) are classified within
subheading 6204.31.2010, HTSUSA, which provides for “Women'’s or Girls’ * * * suit-
type jackets and blazers * * * Of wool or fine animal hair: Other: Women’s.” The gen-
eral column one duty rate is 4.6% cents/kg + 17.8 percent ad valorem and the quota
category is 444.

The designated textile and apparel category may be subdivided into parts. If so, the
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent renegotiations and changes, to obtain the most current informa-
tion available, we suggest you check, close to the time of shipment, the Textile Status
Report for Absolute Quotas, previously available on the Customs Electronic Bulletin
Board (CEBB), which is available now on the CPB website at www.customs.gov.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification) and the restraint (quota/visa) categories, you should contact
your local Customs office prior to importation of this merchandise to determine the
current status of any import restraints or requirements.

MyLES B. HARMON,
Director,
Commercial Rulings Division.
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[ATTACHMENT V]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 965927
CLA-2 RR:CR:TE 965927 TF
CATEGORY: Classification
TARIFF NO.: 6112.41.0010
James F. O'HARA, EsqQ.
STEIN SHOSTAK SHOSTAK & O'HARA
3580 Wilshire Boulevard
Los Angeles, CA 90010-2597

RE: Modification of HQ 952584; Classification of Women’s Swimwear; Tops and Bot-
toms Imported Together but Separately Packaged in Identical Quantities; Classi-
fication Based on Condition at the Time of Importation; Classification Based on
the Intended Manner of Sale; HQ 962125; HQ 965497

DeAR MR. O'HARA:

Pursuant to your classification request, on behalf of your client, Krystal K. Interna-
tional Inc., concerning certain styles of women'’s two-piece bikini swimwear, Customs
issued HQ 952584, dated December 8, 1992, to your firm. This ruling classified the
merchandise in subheading 6112.41.0010, HTSUSA, which provides for women’s knit
swimwear of synthetic fibers, of fabric containing by weight 5 percent or more
elastomeric yarn or rubber thread.

Upon review, the Bureau of Customs Border and Protection has determined that
the classification is correct, however the analysis applied to reach the classification
determination is incorrect. This ruling letter sets forth the correct classification deter-
mination based on the articles condition as imported rather than the intent of the im-
porter.

HQ 952584 is hereby modified for the reasons set forth below.

FACTS:

The subject swimwear consist of two-piece bikini swimsuits that are composed of 83
percent nylon and 17 percent spandex knit fabric. The outer shell of one piece is either
the same color and pattern, or of a coordinated color and pattern, as a matching sec-
ond piece. The swimsuits will be imported with the tops and bottoms separately pack-
aged, but in identical quantities of coordinated tops and bottoms that will be sold as
sets.

The three sample bottom pieces, designated with a (B) in the model number, are
composed of knit nylon and spandex with a polyester lined front panel and crotch. The
three sample top pieces, designated with a (T) in the model number, are also com-
posed of nylon and spandex and have a front panel that covers the bosom. All are se-
cured in the back with a one-inch square, clear, plastic fastener.

The three sample sets are as follows:

1. Model LS(B)000 and Model LS(T)000: the top is designed in a bandeau style.

2. Model LS(B)001 and Model LS(T)001: the bottom piece is decorated with a
ruffled panel of nylon and spandex; the top piece is a short crop tank-top style
with lace-up detailing in the front.

3. Model LS(B)002 and Model LS(T)002: the top is designed in a bandeau style.

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs").
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
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that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Heading 6112, HTSUSA, provides eo nomine for swimwear. The EN to heading 6112
states that the heading includes, “Swimwear (knitted or crocheted one-piece or two-
piece bathing costumes, swimming shorts and trunks, whether or not elastic).” The
EN to heading 6112 specifically references “one-piece or two-piece bathing costumes.”

The issue in this case is whether the classification of the submitted bikinis which
are separately packaged in identical quantities of coordinated tops and bottoms, is
based on the intent of the importer. With regard to whether the intent of the importer
is controlling in classifying swimwear merchandise, we note that in HQ 952584, Cus-
toms stated that when sets of garments are not packed together in a manner that
clearly identifies them as suits at the time of importation, the classification is based
on the bona fide intent of the importer. However, since the issuance of HQ 952584,
Customs has revisited this matter in HQ 962125, dated May 5, 2000, and clarified its
position by stating that the intent of the importer is irrelevant to the goods’ classifica-
tion. The condition of the goods as imported is determinative.

In this instance, the subject bikinis are separately packaged in identical quantities
of coordinated tops and bottoms to be sold as sets. The classification of bikini mer-
chandise was addressed in HQ 965497, dated April 6, 2002, in which Customs consid-
ered whether the EN's specific reference to “one-piece or two-piece bathing costumes”
requires that both pieces are imported together. In reaching its determination, Cus-
toms ruled that “two-piece bathing costumes”, such as bikinis, are provided for under
heading 6112, HTSUSA, as GRI 1 sets. It was also determined that subheading
6112.41, HTSUSA, which provides for “women’s or girls’ swimwear”, is sufficiently
broad to encompass one piece of a two-piece bathing costume. 1d.* Thus, Customs logi-
cally concluded that where separately packaged swimwear tops and bottoms are im-
ported in unequal quantities, any “extra” tops or bottoms are also classified as
swimwear of heading 6112, HTSUSA. Id.

This ruling serves to apply HQ 962125 to the classification of the subject bikinis by
determining that the merchandise is classifiable (based on condition as imported) in
heading 6112, HTSUSA, which provides for women’s swimwear, so long as they are
imported together in equal quantities that are coordinated and matched by size, and
constructed and designed to be used exclusively or mainly for swimming.

Therefore, to the extent that HQ 952584 relied on the intent of the importer to clas-
sify the goods, we find the ruling to be in error and are striking the reference to the
intent of the importer in HQ 952584 as this has no bearing on the classification deter-
mination.

In sum, we are classifying the identical numbers of the coordinated swimsuit tops
and bottoms on the basis of their condition as imported, which is swimwear of heading
6112, HTSUSA.

HOLDING:

HQ 952584, dated December 8, 1992, is hereby modified.

The subject tops and bottoms of the bikini swimsuits are classifiable in subheading
6112.41.0010, HTSUSA, as “women’s * * * swimwear, of synthetic fibers, of fabric con-
taining by weight 5 percent or more elastomeric yarn or rubber thread.” The appli-
cable general column one rate of duty is 25.1 percent ad valorem and the quota cat-
egory is 659.

1See HQ 965497, in which Customs states the provision for swimwear is not limited to a combination of a top
and bottom garment but covers all women's swimwear. It adds:

Although there must be two pieces to be a “two-piece bathing costume”, a bikini top is also classified as
swimwear because the provision for women’s swimwear is sufficiently broad. Thus swimwear tops and bottoms,
when imported separately, remain classified as swimwear of heading 6112, HTSUSA.
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The designated textile and apparel category may be subdivided into parts. If so, the
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent renegotiations and changes, to obtain the most current informa-
tion available, we suggest your client check, close to the time of shipment, the Textile
Status Report for Absolute Quotas, previously available on the Customs Electronic
Bulletin Board (CEBB), which is available now on the CPB website at ww-
w.customs.gov.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification), your client should contact your local Customs office prior to
importation of this merchandise to determine the current status of any import re-
straints or requirements.

MyLES B. HARMON,
Director,
Commercial Rulings Division.

———
[ATTACHMENT W]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 965928
CLA-2 RR:CR:TE 965928 TF
CATEGORY: Classification
TARIFF NO.: 6112.41.0010
WiLLIAM F. SULLIVAN, SPECIAL SERVICES MANAGER
MSAS Customs LoaisTics, INc.
150-16 132nd Avenue
Jamaica, NY 11434

RE: Modification of HQ 952907; Classification of Mix and Match Women'’s Swimwear;
Tops and Bottoms Imported Together but Separately Packaged in Unequal Quan-
tities of Tops and Bottoms; Classification Based on Condition at the Time of Im-
portation; Classification Based on the Intended Manner of Sale; HQ 962125,
dated May 5, 2000; HQ 965497, dated April 6, 2002

DEAR MR. SULLIVAN:

Pursuant to your classification request, on behalf of your client, New Hampton Inc.,
concerning certain styles of women’s mix and match swimwear, Customs issued Head-
quarters Ruling Letter (HQ) 952907, dated January 29, 1993, to your company. This
ruling classified the merchandise in subheading 6112.41.0010, HTSUSA, which pro-
vides for women'’s knit swimwear of synthetic fibers, of fabric containing by weight 5
percent or more elastomeric yarn or rubber thread.

Upon review, the Bureau of Customs and Border Protection has determined that
this classification is correct, however the analysis applied to reach the classification
determination is incorrect. This ruling letter sets forth the correct classification deter-
mination based on the articles condition as imported rather than intended manner of
sale as represented by the importer.

HQ 952907 is hereby modified for the reasons set forth below.

FACTS:

The merchandise at issue consists of women’s mix and match knit swimwear. Seven
samples were submitted, all composed of 80% nylon and 20% spandex. Style S93—
804-24 is a bra top with a hook closure and detachable shoulder straps. Style S93—
804-22 is a crop-like garment. Styles S93-804-21 and S93-804-19 are solid (differ-
ent) colored bikini bottoms with gussets. Style S93-804-23 is a bra top with shoulder
straps and strap closures. Style S93-804-20 is a bikini bottom with a waistband and
gusset. The seventh sample, lacking a style number, is a crop-like top design. Styles



BUREAU OF CUSTOMS AND BORDER PROTECTION 73

-21, -19 and -23 match as to fabric and color. The seventh sample matches the multi-
colored bottoms -19 and -20.

You state that the garments are mix and match swimwear that will be packaged
separately, but sold at retail as swimsuits. The tops and bottoms will be imported in
unequal numbers.

ISSUE:
What is the proper classification of the merchandise within the Harmonized Tariff
Schedule of the United States Annotated (HTSUSA)?

LAW AND ANALYSIS:

Classification of goods under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs").
GRI 1 provides that classification shall be determined according to the terms of the
headings of the tariff schedule and any relative section or chapter notes. In the event
that the goods cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRI may then be applied. The
Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys-
tem, which represent the official interpretation of the tariff at the international level,
facilitate classification under the HTSUSA by offering guidance in understanding the
scope of the headings and GRI.

Heading 6112, HTSUSA, provides eo nomine for swimwear. The EN to heading 6112
states that the heading includes, “Swimwear (knitted or crocheted one-piece or two-
piece bathing costumes, swimming shorts and trunks, whether or not elastic).” The
EN to heading 6112 specifically references “one-piece or two-piece bathing costumes.”

The issue in this case is whether the classification of the separately packaged, un-
equal quantities of mix and match swimwear tops and bottoms is based on the intent
of the importer. Part of this issue was previously considered by Customs in Headquar-
ters Ruling Letter (HQ) 965497, dated April 6, 2002, in which separately imported
mix and match swimwear was classified in subheading 6112.41.0010, HTSUSA, which
provides for women’'s swimwear of synthetic fibers, of fabric containing by weight 5
percent or more elastomeric yarn or rubber thread.

With regard to whether the intent of the importer is controlling in classifying
swimwear merchandise, we note that in HQ 952907, Customs stated that when sets of
garments are not packed together in a manner that clearly identifies them as suits at
the time of importation, the classification is based on the bona fide intent of the im-
porter. However, since the issuance of HQ 952907, Customs has revisited this matter
in HQ 962125, dated May 5, 2000, and clarified its position by stating that the intent
of the importer is irrelevant to the goods’ classification. The condition of the goods as
imported is determinative.

In this instance, the unequal quantities of mix and match swimwear tops and bot-
toms are to be sold as swimsuit sets. The classification of swimwear merchandise was
addressed in HQ 965497 dated April 6, 2002, in which Customs considered whether
the EN's specific reference to “one-piece or two-piece bathing costumes” requires that
both pieces are imported together. In reaching its determination, Customs ruled that
“two-piece bathing costumes”, such as bikinis, are provided for under heading 6112,
HTSUSA, as GRI 1 sets. It was also determined that subheading 6112.41, HTSUSA,
which provides for “women’s or girls’ swimwear”, is sufficiently broad to encompass
one piece of a two-piece bathing costume.! Id. Thus, Customs logically concluded that
where separately packaged swimwear tops and bottoms are imported in unequal
quantities, any “extra” tops or bottoms are also classified as swimwear of heading
6112, HTSUSA. Id.

15ee HQ 965497, in which Customs states the provision for swimwear is not limited to a combination of a top
and bottom garment but covers all women's swimwear. It adds:

Although there must be two pieces to be a “two-piece bathing costume”, a bikini top is also classified as
swimwear because the provision for women’s swimwear is sufficiently broad. Thus swimwear tops and bottoms,
when imported separately, remain classified as swimwear of heading 6112, HTSUSA.
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This ruling serves to apply HQ 962125 to the classification of the unequal quanti-
ties of mix and match swimwear tops and bottoms by determining that the merchan-
dise is classifiable (based on its condition as imported) in heading 6112, HTSUSA,
which provides for women’s swimwear, so long as the subject merchandise is imported
together in the same shipment, coordinated and matched by size, and constructed and
designed to be used exclusively or mainly for swimming.

Therefore, to the extent that HQ 952907 relied on the intent of the importer to clas-
sify the goods, we find the ruling to be in error and we are striking the reference to
the intent of the importer in HQ 952907 as this has no bearing on the classification
determination.

In sum, where a shipment contains an equal number of mix and match swimwear
tops and bottoms, the goods are classified as swimwear of heading 6112, HTSUSA
based on their condition as imported. When imported separately, or when imported
without a matching component, the merchandise is also classified as swimwear of
heading 6112, HTSUSA. For further details, we refer you to HQ 962125, which is en-
closed.

HOLDING:

HQ 952907, dated January 29, 1993, is hereby modified.

An equal number of mix and match swimwear tops and bottoms are classified in
subheading 6112.41.0010, HTSUSA, as “women’s * * * swimwear, of synthetic fibers,
of fabric containing by weight 5 percent or more elastomeric yarn or rubber thread.”
The applicable general column one rate of duty is 25.1 percent ad valorem and the
quota category is 659.

Any component that is imported separately without a matching component is classi-
fied in subheading 6112.41.0010, HTSUSA, as “women’s * * * swimwear, of synthetic
fibers, of fabric containing by weight 5 percent or more elastomeric yarn or rubber
thread.” The applicable general column one rate of duty is 25.1 percent ad valorem
and the quota category is 659.

The designated textile and apparel category may be subdivided into parts. If so, the
visa and quota requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are
subject to frequent renegotiations and changes, to obtain the most current informa-
tion available, we suggest your client check, close to the time of shipment, the Textile
Status Report for Absolute Quotas, previously available on the Customs Elec-
tronic Bulletin Board (CEBB), which is available now on the CPB website at
www.customs.gov.

Due to the changeable nature of the statistical annotation (the ninth and tenth dig-
its of the classification), your client should contact your local Customs office prior to
importation of this merchandise to determine the current status of any import re-
straints or requirements.

MyLES B. HARMON,
Director,
Commercial Rulings Division.
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19 CFR PART 177

PROPOSED REVOCATION OF RULING LETTER AND TREAT-
MENT RELATING TO TARIFF CLASSIFICATION OF CERTAIN
SCANNING ELECTRON MICROSCOPES FITTED WITH EQUIP-
MENT SPECIFICALLY DESIGNED FOR THE HANDLING AND
TRANSPORT OF SEMICONDUCTOR WAFERS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of a ruling letter and treat-
ment relating to tariff classification of certain scanning electron mi-
croscopes fitted with equipment specifically designed for the han-
dling and transport of semiconductor wafers.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as
amended, (19 U.S.C. 1625(c)), as amended by section 623 of Title VI
(Customs Modernization) of the North American Free Trade Agree-
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this no-
tice advises interested parties that Customs is revoking a ruling per-
taining to the tariff classification of certain scanning electron
microscopes fitted with equipment specifically designed for the han-
dling and transport of semiconductor wafers under the Harmonized
Tariff Schedule of the United States (“HTSUS"). Similarly, Customs
is revoking any treatment previously accorded by Customs to sub-
stantially identical transactions. Customs invites comments on the
correctness of the proposed action.

DATE: Comments must be received on or before August 4, 2003.

ADDRESS: Written comments are to be addressed to the U.S. Bu-
reau of Customs and Border Protection, Office of Regulations & Rul-
ings, Attention: Regulations Branch, 1300 Pennsylvania Avenue
N.W., Washington, D.C. 20229. Submitted comments may be in-
spected at the offices of U.S. Customs and Border Protection, 799 9th
Street, NW, Washington, D.C. during regular business hours. Ar-
rangements to inspect submitted comments should be made in ad-
vance by calling Mr. Joseph Clark at (202) 572—-8768.

FOR FURTHER INFORMATION CONTACT: Deborah Stern, Gen-
eral Classification Branch (202) 572—-8785.

SUPPLEMENTARY INFORMATION:

BACKGROUND

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057), (hereinafter “Title VI"), became effective.
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Title VI amended many sections of the Tariff Act of 1930, as
amended, and related laws. Two new concepts which emerge from
the law are informed compliance and shared responsibility.
These concepts are premised on the idea that in order to maximize
voluntary compliance with Customs laws and regulations, the trade
community needs to be clearly and completely informed of its legal
obligations. Accordingly, the law imposes a greater obligation on
Customs to provide the public with improved information concerning
the trade community’s responsibilities and rights under the Customs
and related laws. In addition, both the trade and Customs share re-
sponsibility in carrying out import requirements. For example, un-
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C.
1484), the importer of record is responsible for using reasonable care
to enter, classify and value imported merchandise, and provide any
other information necessary to enable Customs to properly assess
duties, collect accurate statistics and determine whether any other
applicable legal requirement is met.

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625(c)(1)), this notice advises interested parties that Cus-
toms intends to revoke a ruling letter pertaining to the tariff classifi-
cation of a certain scanning electron microscope fitted with equip-
ment specifically designed for the handling and transport of
semiconductor wafers . Although in this notice Customs is specifi-
cally referring to one ruling (HQ 962435) this notice covers any rul-
ings on this merchandise which may exist but have not been specifi-
cally identified. Customs has undertaken reasonable efforts to
search existing databases for rulings in addition to the one identi-
fied. No additional rulings have been found. Any party who has re-
ceived an interpretive ruling or decision (i.e., ruling letter, internal
advice memorandum or decision or protest review decision) on the
merchandise subject to this notice should advise Customs during
this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any
treatment previously accorded by Customs to substantially identical
transactions. This treatment may, among other reasons, be the re-
sult of the importer’s reliance on a ruling issued to a third party,
Customs personnel applying a ruling of a third party to importations
of the same or similar merchandise, or to the importer’s or Customs’
previous interpretation of the Harmonized Tariff Schedule of the
United States. Any person involved in substantially identical trans-
actions should advise Customs during this notice period. An import-
er’s failure to advise Customs of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for importa-
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tions of merchandise subsequent to the effective date of the final no-
tice of the proposed action.

In HQ 962435, dated December 15, 1999, (Attachment A) Customs
classified the MI1-3080 Critical Dimension Measuring and Checking
Scanning Electron Microscope (MI-3080 CD-SEM). The MI-3080
CD-SEM consists of, in relevant part, a scanning electron micro-
scope and auto-loading equipment for the handling and transport of
semiconductor wafers and is used to control the process of the wafer
production. Customs concluded the CD-SEM was a microscope of
heading 9012, HTSUS, specifically classified in subheading
9012.10.00, HTSUS, which provides for "Microscopes other than op-
tical microscopes; diffraction apparatus; parts and accessories
thereof: Microscopes other than optical microscopes; diffraction ap-
paratus.” Accordingly, it was excluded from the claimed classification
under heading 9031, HTSUS.

It is now Customs position that the merchandise should have been
analyzed pursuant to Note 4 to Section XVI, by virtue of Note 3 to
Chapter 90, HTSUS, as a “functional unit.” The auto-loader compo-
nent and the microscope component are designed work together
measuring and checking the wafers during the semiconductor wafer
production process. They are “essential to the performance of the
function specific to the functional unit as a whole,” as described in
pertinent part in the Harmonized Commodity Description and Cod-
ing System Explanatory Notes (ENs) to Section XVI, Note 4,
HTSUS.

As a functional unit, a CD-SEM fitted with the equipment specifi-
cally designed for the handling and transport of semiconductor wa-
fers in its condition as imported exceeds the scope of a microscope of
heading 9012, HTSUS. Thus, it is not subject to the exclusion of mi-
croscopes from heading 9031, HTSUS. Accordingly, the instant CD-
SEM is classified in subheading 9031.80.40, HTSUS, which provides
for “Measuring or checking instruments, appliances and machines,
not specified or included elsewhere in this chapter; profile projectors;
parts and accessories thereof: Other instruments, appliances and
machines: Electron beam microscopes fitted with the equipment spe-
cifically designed for the handling and transport of semiconductor
wafers or reticles.”

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ
962435 and any other ruling not specifically identified to reflect the
proper classification of the subject merchandise or substantially
similar merchandise, pursuant to the analyses set forth in HQ
966482 (Attachment B). Additionally, pursuant to 19 U.S.C.
1625(c)(2), Customs intends to revoke any treatment previously ac-
corded by Customs to substantially identical merchandise. Before
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taking this action, we will give consideration to any written com-
ments timely received.

Dated: June 17, 2003

Gerard J. O'Brien Jr. for MYLES B. HARMON,
Director,
Commercial Rulings Division.

[Attachments]

———

[ATTACHMENT A]

DEPARTMENT OF HOMELAND SECURITY.
Bureau oF CusToMs AND BORDER PROTECTION,
HQ 962435
December 15, 1999
CLA-2 RR:CR:GC 962435 HMC
CATEGORY: Classification
TARIFF NO.: 9012.10.00
PorT DIRECTOR OF CUSTOMS
New York/JFK Area
Building 77
Jamaica, NY 11430
RE: Protest 1001-98-102442; Measurement and Inspection SEM Microscope, Model
MI1-3080; Microscopes, Other than Optical Microscopes

DEAR PORT DIRECTOR:

This is our decision on Protest 1001-98-102442, filed against your classification of
the Measurement and Inspection SEM microscope, model M1-3080 (M1-3080) entered
in 1997. The entry under protest was liquidated on July 10, 1998, and this protest
was timely filed on July 15, 1998.

FACTS:

Protestant describes the MI1-3080 as an electron beam microscope fitted with equip-
ment specifically designed for handling and transport of semiconductor wafers. Prot-
estant also states that the merchandise is specifically designed for the critical dimen-
sion measurement of a line, space or pitch on the surface of the semiconductor wafer.
A production line uses the MI1-3080 to control the process while making wafers. The
automatic wafer loading along with pattern matching capability makes the tool spe-
cific to production. The acceleration voltage is limited along with a fixed working dis-
tance and the stage can only move in the X and Y direction.

The merchandise was entered and liquidated under a provision for microscopes
other than optical microscopes under subheading 9012.10.00 of the Harmonized Tariff
Schedule of the United States (HTSUS). However, the protestant claims that the mer-
chandise is classifiable under subheading 9031.80.40, HTSUS, as other measuring or
checking instruments, appliances and machines, not specified or included elsewhere
in this chapter, electron beam microscopes fitted with equipment specifically designed
for the handling and transport of semiconductor wafers or reticles.

The 1997 HTSUS provisions under consideration are as follows:

9012 Microscopes other than optical microscopes; diffraction apparatus; parts
and accessories thereof:
9012.10.00 Microscopes other than optical microscopes; diffraction apparatus

* * * * * * *
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9031 Measuring or checking instruments, appliances and machines, not
specified or included elsewhere in this chapter; profile projectors; parts
and accessories thereof:

9031.80 Other instruments, appliances and machines:

9031.80.40 Electron beam microscopes fitted with equipment specifically de-
signed for the handling and transport of semiconductor wafers or
reticles

ISSUE:

Whether the measurement and inspection SEM microscope is classifiable as other
measuring or checking instruments, appliances and machines, not specified or in-
cluded elsewhere in this chapter; electron beam microscopes fitted with equipment
specifically designed for the handling and transport of semiconductor wafers or
reticles under subheading 9031.80.40, HTSUS, or as microscopes, other than optical
microscopes under subheading 9012.10.00, HTSUS.

LAW AND ANALYSIS:

Merchandise is classifiable under the HTSUS in accordance with the General Rules
of Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification
shall be determined according to the terms of the headings and any relative section or
chapter notes, and provided the headings or notes do not require otherwise, according
to GRIs 2 through 6.

Heading 9031, HTSUS, provides for “Measuring or checking instruments, appli-
ances and machines, not specified or included elsewhere in this chapter * * * ” Accord-
ingly, we must first determine whether the merchandise is described within heading
9012, HTSUS, as a microscope other than an optical microscope.

The Harmonized Commodity Description And Coding System Explanatory Notes
(EN's) constitute the official interpretation of the Harmonized System. While not le-
gally binding on the contracting parties, and therefore not dispositive, the EN's pro-
vide a commentary on the scope of each heading of the Harmonized System and are
thus useful in ascertaining the classification of merchandise. Customs believes the
EN's should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23,
1989).

General EN (I) to Chapter 90, HTSUS, at page 1576, states, in part, that The Chap-
ter includes in particular:

* * * * * * *

(F) A large group of measuring, checking or automatically controlling instruments
and apparatus, whether or not optical or electrical and in particular those of heading
90.32 as defined in Note 6 to the Chapter.

Some of these instruments are specified in certain headings, for example, compound
optical microscopes (heading 90.11), electron microscopes (heading 90.12), other in-
struments and apparatus are covered by more general descriptions in headings which
refer to a particular science, industry, etc. (e.g., astronomical instruments of heading
90.05, surveying instruments and appliances of heading 90.15, X-ray, etc., apparatus
of heading 90.22).

EN 90.12, at page 1598, states that this heading includes:

(A) Electron microscopes differ from optical microscopes in that they use a beam of
electrons instead of light rays.

The normal type of electron microscope is an assembly of the following devices usu-
ally enclosed in a common frame as a unit:

(1) A device (known as an electron gun) for emitting and accelerating the electrons.

(2) A system (playing the part of the optical system of an ordinary microscope) con-
sisting of electrostatic or electromagnetic “lenses” (which are respectively electrically
charged plates or coils carrying a current); these act as condenser, objective and pro-
jector. There is usually also a further so-called field_“lens”, between the objective and
the projector, which serves to vary the range of magnification while not altering the
scope of the scanned field.
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(3) The specimen stage.

(4) The vacuum pump unit which maintains a vacuum in the electron tube; these
are sometimes self-contained units connected to the appliance.

(5) The elements for visual observation on a fluorescent screen and for photo-
graphic recording of the image.

(6) Control stands and panels bearing the elements controlling and regulating the
electron beam.

This heading also includes scanning electron microscopes in which a very fine beam
of electrons is directed repeatedly onto different points of the sample. Information is
obtained by measuring, for example, the electrons transmitted, the secondary elec-
trons emitted, or the optical rays. The result may then be displayed on a monitor
screen which can be incorporated in the microscope.

The electron microscope has many uses both in the field of pure science (biological
or medical research, composition of matter, etc.), and in industrial technique (exami-
nation of fumes, dust, textile fibers, colloids, etc.; examination of the structure of met-
als, paper, etc.).

Evidence provided by the protestant shows that the MI-3080 is an electron beam
microscope fitted with equipment specifically designed for handling and transport of
semiconductor wafers. The protestant provided descriptive literature for model MI-
4080, another system which it described as the current instrument with some minor
improvements. This literature states that “all chips on a 200 mm wafer can be fully
automatically measured up to magnifications of 100,000X and 200,000X * * * . The
multiple measurement function allows the high-speed and many points automated
measurements within one SEM image. There is no clear indication of what the han-
dling and transport equipment consists of or its function. Nevertheless, it is hard to
see how the addition of elements that do no measuring or checking, just precision
handling, can convert a microscope into a measuring or checking instrument.

We note that EN 90.12 states that “information is obtained by measuring, for ex-
ample, the electrons transmitted * * * .” Thus, measurement and checking have al-
ways been a usage of microscopes. We also note that EN 90.31, at page 1654, state
that

In addition to profile projectors, this heading covers measuring or checking instru-
ments, appliances and machines, whether or not optical. It should, however, be noted
that this group does not include any instruments, apparatus, etc., falling in headings
90.01 to 90.12 or 90.15 to_90.30; in particular, the following are therefore excluded:

* * * * * * *

(b) Microscopes (heading 90.11 or 90.12).

We therefore conclude that the merchandise fits the description of heading 9012,
which provides for microscopes, other than optical microscopes. The merchandise is
precluded from classification under subheading 9031.80.40, HTSUS. See HQ 088231,
dated March 8, 1991, for a similar finding.

HOLDING:

The Measurement and Inspection SEM Microscope, Model MI1-3080, is classifiable
under subheading 9012.10.00, HTSUS, as “Microscopes other than optical micro-
scopes; diffraction apparatus; parts and accessories thereof: Microscopes other than
optical microscopes; diffraction apparatus.”

This protest should be DENIED. In accordance with Section 3A(11)(b) of Customs
Directive 099 3550-065, dated August 4, 1993, Subject: Revised Protest Directive, you
are to mail this decision, together with the Customs Form 19, to the Protestant no
later than 60 days from the date of this letter. Any reliquidation of the entry or entries
in accordance with the decision must be accomplished prior to mailing the decision.

Sixty days from the date of the decision, the Office of Regulations and Rulings will
make the decision available to Customs personnel, and to the public on the Customs
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Home Page on the World Wide Web at www.customs.ustreas.gov, by means of the
Freedom of Information Act, and other methods of public distribution.

JOHN DURANT,
Director,
Commercial Rulings Division.

—— R ——
[ATTACHMENT B]

DEPARTMENT OF HOMELAND SECURITY.
BureAau oF CusToMs AND BORDER PROTECTION,
HQ 966482
CLA-2 RR:CR:GC 966482 DBS
CATEGORY: Classification
TARIFF NO.: 9031.80.40
NNR AircaArGo SERVICES (USA) INC.
Hook Creek Blvd & 145th, Unit C-1A
Valley Stream, NY 11581

RE: CD Measurement and Inspection Scanning Electron Microscope fitted with
equipment specifically designed for the handling and transport of semiconductor
wafers; Revocation of HQ 962435

DEeAR SIR OR MADAM:

On December 15, 1999, this office issued HQ 962435, our decision on the Applica-
tion for Further Review of Protest # 1001-98-102442, which classified a critical di-
mension measuring and inspection scanning electron microscope in subheading
9012.10.00, Harmonized Tariff Schedule of the United States (HTSUS). The merchan-
dise was imported by Topcon Technologies, whom you represented at that time. We
have reconsidered HQ 962435 and determined the classification to be incorrect.

FACTS:

The merchandise at issue, the Topcon Technologies MI-3080 Critical Dimension
Measuring and Inspection Scanning Electron Microscope (CD-SEM), is comprised of a
scanning electron microscope and a cassette-to-cassette-type auto loader with a trans-
port arm that loads and unloads multiple semiconductor wafers automatically from
the cassette to the specimen chamber of the microscope for inspection in a control
cabinet. The CD-SEM is used to control the process of the wafer production. It mea-
sures the critical dimensions of line, space and pitch on the surface of semiconductor
wafers and matches the patterns on the wafers. The acceleration voltage is limited
along with a fixed working distance and the stage (of the microscope) can only move in
the X and Y directions.

ISSUE:

Whether the scope of subheading 9012.10.00, HTSUS, includes the instant a CD—
SEM, and thus excludes it from measuring and checking equipment not specified or
included elsewhere in subheading 9031.80.40, HTSUS, which provides specifically for
electron beam microscopes fitted with handling and transport equipment for semicon-
ductor wafers and reticles.

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General Rules of
Interpretation (GRIs). GRI 1 provides that the classification of goods shall be deter-
mined according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified solely on
the basis of GRI 1, and if the headings and legal notes do not otherwise require, the
remaining GRIs may then be applied.

In understanding the language of the HTSUS, the Harmonized Commaodity Descrip-
tion and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not
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dispositive or legally binding, provide commentary on the scope of each heading of the
HTSUS, and are the official interpretation of the Harmonized System at the interna-
tional level. Customs believes the ENs should always be consulted. See T.D. 89-80, 54
Fed. Reg. 35127, 35128 (August 23, 1989).

The HTSUS provisions under consideration are as follows:

9012 Microscopes other than optical microscopes; diffraction apparatus; parts
and accessories thereof:

9012.10.00 Microscopes other than optical microscopes; diffraction apparatus

* * * * * * *

9012.90.00 Parts and accesssories

* * * * * * *

9031 Measuring or checking instruments, appliances and machines, not

specified or included elsewhere in this chapter; profile projectors; parts
and accessories thereof:

9031.80 Other instruments, appliances and machines:

9031.80.40 Electron beam microscopes fitted with the equipment specifically
designed for the handling and transport of semiconductor wafers or
reticles

* * * * * * *

9031.90 Parts and accessories
Other:

9031.90.70 Of articles of subheading 9031.80.40

While the instant merchandise appears to be clearly provided for in subheading
9031.80.40, HTSUS, according to GRI 1 we must first determine classification at the
4-digit heading level. The ENs to heading 9031, HTSUS, exclude from classification in
that heading microscopes of headings 9011 or 9012, HTSUS. Microscopes of heading
9012, HTSUS, include “electron microscopes [which] differ from optical microscopes in
that they use a beam of electrons instead of light rays.” EN 90.12(A). EN 90.12(A)
states that the heading includes “scanning electron microscopes in which a very fine
beam of electrons is directed repeatedly onto different points of the sample. Informa-
tion is obtained by measuring, for example, the electrons transmitted, the secondary
electrons emitted, or the optical rays. The result may then be displayed on a monitor
screen which can be incorporated in the microscope.” The ENs also provide in part
that the “electron microscope has many uses both in the field of pure science (biologi-
cal or medical research, composition of matter, etc.), and in industrial technique (ex-
amination of fumes, dust, textile fibres, colloids, etc.; examination of the structure of
metals, paper, etc.).” Id.

The MI-3080 CD-SEM is, at least in part, a scanning electron microscope, as evi-
denced by its name as well as its use of electron beams on various axes. While many
standard scanning electron microscopes may utilize three axes for imaging, the in-
stant microscope only rotates on two. However, scanning electron microscopes are now
frequently used in the microelectronics industry for SEM-based metrology. See, e.g.,
Andréas Vladar, et al, “Is Your Scanning Electron Microscope Hi-Fi?” Scanning: The
Journal of Scanning Microscopies, Vol 17, 287-295 (1995) (abstracted version). The
SEMs used in the microelectronics industry function with varying numbers of axes,
up to six or more.

The legal text of the heading “microscopes other than optical microscopes” is broad,
explicitly excluding only one class of microscope (optical). The ENs buttress the
breadth of the legal text by stating that electron microscopes for several uses in vari-
ous fields of study are included in the heading. Moreover, there is no indication in the
ENs that a specific number of axes are required of a SEM of heading 9012, HTSUS.
The ENs regarding SEMs simply state the beams are “directed repeatedly onto differ-
ent points of the sample.” Accordingly, the scope of the heading encompasses many
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SEMs, including those designed for use in the semiconductor wafer industry. How-
ever, the instant merchandise is not just a SEM. It is a SEM fitted with equipment
specifically designed for handling and transporting semiconductor wafers.

Note 3 to Chapter 90, HTSUS states that the provisions of Note 4 to Section XVI
apply to Chapter 90. Section XVI, Note 4, HTSUS, provides, in relevant part that
where a machine or combination of machines consists of individual components
(whether separate or interconnected by piping, by transmission devices, by electric
cables or by other devices) intended to contribute together to a clearly defined func-
tion then the whole falls to be classified in the heading appropriate to that function.
Included in this note are “functional units,” which are described in Part (VII) of the
General ENs to Section XVI, which accordingly applies to Chapter 90. See Part (1V),
General ENs, Chapter 90. In addition to reiterating the language in the legal note,
the ENs on functional units per Section XVI, Note 4 state, in part, the following:

For the purposes of this Note, the expression “intended to contribute together to a
clearly defined function” covers only machines and combinations of machines es-
sential to the performance of the function specific to the functional unit as a
whole, and thus excludes machines or appliances fulfilling auxiliary functions
and which do not contribute to the function of the whole.

The MI-3080 CD-SEM consists of a SEM and handling and transport equipment
which work together and are designed specifically to measure and evaluate the line,
space, pitch and patterns of semiconductor wafers, a clearly defined function. There-
fore, the M1-3080 CD-SEM constitutes a functional unit, which is classified according
to its clearly defined function. As such, the exclusion of microscopes in EN 90.31would
not apply to this merchandise.

Heading 9031, HTSUS, provides for measuring and checking instruments, appli-
ances and machines, not specified or included elsewhere in Chapter 90, HTSUS. By
the terms of the heading, goods found to be described by any other heading in the
chapter are not classifiable in heading 9031, HTSUS. The terms “measuring” and
“checking” are not defined in the HTSUS or in the ENs. In United States v. Corning
Glass Works, 66 CCPA 25, 27, 586 F.2d 822, 825 (1978), the court quoted definitions
from Webster's Third New International Dictionary, 381 (1971) (in determining the
scope of the provision for measuring and checking Instruments not specially provided
for in the predecessor tariff schedule to the HTSUS). “ ‘Check’ is defined as “to inspect
and ascertain the condition of, especially in order to determine that the condition is
satisfactory; * * * investigate and insure accuracy, authenticity, reliability, safety, or
satisfactory performance of * * * ; to investigate and make sure about conditions or
circumstances * * * " The term “measure” is defined as follows: “[t]o ascertain the
quantity, mass, extent, or degree of in terms of a standard unit or fixed amount * * * ;
measure the dimensions of; take the measurements of ** *; to compute the size
of * ** from dimensional measurements.” Webster's Third New International Dictio-
nary, 1400 (1971). See HQ 965639, dated September 12, 2002; HQ 954682, July 14,
1994; HQ 950196, dated January 8, 1992.

The critical dimension measurements and evaluation of the lines, spaces and pat-
terns of wafers performed by the MI1-3080 CD-SEM clearly fall within the common
meaning of measuring and checking. The measuring and checking functions are not
simply a function of the microscope portion of the functional unit, but are the func-
tions accomplished through the use of the different components together, fitted to ac-
commodate one another. That is, each is essential to the performance of the function
specific to the functional unit as a whole. That function is not covered elsewhere in
Chapter 90, HTSUS.

When the U.S. entered into the Information Technology Agreement (ITA), which
went into effect on July 1, 1997, Presidential Proclamation No. 7011; 62 FR 35909
(July 2, 1997), the U.S. notified the other signatories that it would classify “electron
beam microscopes fitted with the equipment specifically designed for the handling
and transport of semiconductor wafers or reticles” under subheading 9031.80.40,
HTSUS. Under the ITA, the U.S. added other provisions which included microscopes
fitted with “equipment specifically designed for the handling and transport of semi-
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conductor wafers or reticles” under various provisions of heading 9031, HTSUS, such
as optical stereoscopic microscopes and photomicrographic microscopes “fitted with
equipment specifically designed for the handling and transport of semiconductor wa-
fers or reticles” under subheading 9031.41.00, HTSUS. This latter provision was dis-
cussed in HQ 959109, dated October 5, 1998.

In HQ 959109, we classified two binocular microscopes designed for examining
photomasks and semiconductor wafers in heading 9011, HTSUS. Though the mer-
chandise at issue was entered prior to the ITA, Customs discussed the relevance of
the ITA with respect to the merchandise at issue. The microscopes, in their condition
as imported, could not perform any measuring or checking function as they did not
measure a quantity or check against a standard. Further, the stands and specimen
stages with which they were fitted were not deemed “specifically designed for the han-
dling and transport * * * " because the stage equipment was no more than that which
might ordinarily be part of those types of microscopes in heading 9011, HTSUS. That
is, they simply held a wafer in place. See Carl Zeiss, Inc. v. United States, 16 F. Supp.
2d 1097 (CIT 1998), aff'd 195 F. 3d 1375, (Fed. Cir. 1999).

As discussed above, the instant merchandise performs measuring and checking
functions upon importation and is comprised of a complete functional unit. Unlike the
microscopes at issue in HQ 959109, the cassette-to-cassette auto loading equipment is
fitted equipment specifically designed for the handling and transport of semiconduc-
tor wafers and reticles. Thus, the merchandise exceeds the scope of heading 9012,
HTSUS. MI-3080 CD-SEM is within the scope of measuring and checking instru-
ments, appliances and machines of heading 9031, HTSUS. As such, the M1-3080 CD-
SEM is classified in subheading 9031.80.40, HTSUS. Because we find that the MI—
3080 CD-SEM is a good of subheading 9031.80.40, HTSUS, it is not classified in
subheading 9031.90.70, HTSUS. Moreover, as there are no optical elements present,
we need not consider subheading 9031.41.00, HTSUS.

In HQ 962435 we classified the instant product in subheading 9012.10.00, HTSUS.
We stated the following:

[T]he MI-3080 is an electron beam microscope fitted with equipment specifi-
cally designed for handling and transport of semiconductor wafers. The protes-
tant provided descriptive literature for model M1-4080, another system which it
described as the current instrument with some minor improvements. This litera-
ture states that “all chips on a 200 mm wafer can be fully automatically mea-
sured up to magnifications of 100,000X and 200,000X * * * .” The multiple mea-
surement function allows the high-speed and many points automated
measurements within one SEM image. There is no clear indication of what the
handling and transport equipment consists of or its function. Nevertheless, it is
hard to see how the addition of elements that do no measuring or checking, just
precision handling, can convert a microscope.

Microscopes by their very nature perform measuring and checking. This was the ba-
sis for the foregoing rationale. It was not clear to us at that time that the functions of
the combination of equipment together exceeded the scope of a microscope of heading
9012, HTSUS, by the application of Note 4 to Section XVI, HTSUS. As such, a CD-
SEM fitted with the equipment specifically designed for the handling and transport of
semiconductor wafers in its condition as imported is not subject to the exclusion of mi-
croscopes from heading 9031, HTSUS. At present, Customs is reviewing a product
which we have determined is substantially similar to the MI-3080 CD-SEM. In re-
viewing that product, we now believe our statement, excerpted above, that there was
"no clear indication of what the handling and transport equipment consists of or its
function” is incorrect and does not represent the proper avenue of analysis of goods of
this kind. Accordingly, HQ 962435 is revoked.

Under San Francisco Newspaper Printing Co. v. United States, 9 CIT 517, 620 F.
Supp. 738 (1985), the liquidation of the entries covering the merchandise which was
the subject of Protest 1001-98-102442 was final on both the protestant and U.S. Cus-
toms and Border Protection. Therefore, this decision has no effect on those entries.
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HOLDING:

The Model MI-3080 Measurement and Inspection Scanning Electron Microscope is
classified in subheading 9031.80.40, HTSUS, which provides for “Measuring or check-
ing instruments, appliances and machines, not specified or included elsewhere in this
chapter; profile projectors; parts and accessories thereof: Other instruments, appli-
ances and machines: Electron beam microscopes fitted with the equipment specifically
designed for the handling and transport of semiconductor wafers or reticles.”

EFFECT ON OTHER RULINGS:
HQ 962435, dated December 15, 1999, is hereby REVOKED.

MyLES B. HARMON,
Director,
Commercial Rulings Division.






