IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA,
Pl aintiff,

ALLEGHENY COUNTY HEALTH
DEPARTMENT,

| ntervenor Plaintiff,

GROUP AGAI NST SMOG AND
POLLUTI ON,

I ntervenor Plaintiff,

V. Civil Action No. 98-570

N N N N N N N N N N N N N N N

LTV STEEL COVPANY, | NC., )

Def endant . )

MEMORANDUM ORDER

The United States of Anerica filed the instant civil

action for penalties for defendant LTV Steel Conpany, Inc.’s
(“LTV") alleged violations of certain Allegheny County Health
Department (“ACHD’) Rul es and Regul ati ons governing air

em ssions from coke oven batteries within Allegheny County.
Pendi ng before the court are several notions which we address
bel ow.

The facts as alleged in the conplaint are as follows.

LTV owns, and until February 28, 1998, operated, a coke



production plant |ocated in the Hazel wood Section of
Pittsburgh, Pennsylvania (the “Pittsburgh Coke Works”). Air
enmi ssions fromthe Pittsburgh Coke Wbrks were subject to
Article XXI, Sections 2105.21(e) and 2105.21(f), and Article
XX, Sections 520.F and 520. G of the ACHD Rul es and
Regul ations. Article XXI governs em ssions that occurred on
or after July 12, 1996, and Article XX governs em ssions that
occurred before July 12, 1996.1

ACHD has been responsible at the |ocal |evel for
nmonitoring LTV s conpliance with Sections 520 and 2105. 21 at
the Pittsburgh Coke Wbrks, in coordination with the United
States Environnental Protection Agency (“U.S. EPA"). Sections
520 and 2105.21 of the ACHD Rul es and Regul ati ons are part of
Pennsyl vania's State |Inplenentation Plan (the “Pennsylvani a
SIP’) which is a program designed to inplenment the Federal

Clean Air Act (the “CAA"). See 40 C.F. R Section 52.2020.

! Section 520 was recodified at Section 2105.21. There are
no substantive differences between the specific subsections at
I ssue here: new Section 2105.21(e)(4) and old Section 520.F.2
(which Ilimt em ssions from pushing operations at coke oven
batteri es) and new Sections 2105.21(f)(3) and (4) and old
Section 520.G 2 and 3 (which |[imt em ssions from conbustion
stacks for coke oven batteries). New section 2105.21 becane
federally enforceable on July 12, 1996. Thus, new Sections
2105.21(e) and (f) apply to the all eged pushing and conmbusti on
stack violations that occurred on and after July 12, 1996 and
old Sections 520.F and 520. G apply to violations that occurred
before July 12, 1996.
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Thus, Sections 520 and 2105.21 are federally enforceabl e under
the CAA. 42 U . S.C. Sections 7413(a)(1) and (b)(1).

In the last quarter of 1994, ACHD inspectors detected a
few pushing em ssions violations. Such violations continued
t hrough 1995 and early 1996. In Novenber 1996, U.S. EPA
i nspectors al so observed nunmerous pushing em ssions
violations. In 1995, ACHD inspectors detected sporadic
conmbustion stack em ssions violations. |In October and
Novenber 1996, U.S. EPA inspectors al so observed conbustion
stack em ssions violations.

U.S. EPA issued a Notice of Violation (“NOV’) on March 6,
1997, informng LTV that it was in violation of Sections 520.F
and 520. G A revised NOV was issued by U.S. EPA on Septenber
21, 1998, clarifying that the violations occurring before July
12, 1996 were governed by Sections 520.F and 520. G and t hat
the violations on or after July 12, 1996 were governed by
Sections 2105.21(e) and (f).

LTV permanently shut down all coke oven batteries at the
Pittsburgh Coke Wbrks on February 28, 1998. The United States
commenced the instant suit under the CAA on March 25, 1998, to
recover a civil penalty for the alleged air em ssion
violations that occurred at the Pittsburgh Coke Wrks over the

past few years.



1) LTV's Motion For Leave To File Supplenental Brief
Instanter (Doc. No. 111)

LTV noves for leave to file a supplenental brief to its
nmotion to dism ss.

LTV has already filed a brief in support of its notion to
dism ss with supporting exhibits, and a reply brief, nmeasuring
approximately two inches in height. LTV now seeks to add an
additional two inches in briefs and exhibits. A review of the
proffered materials reveals that they add little to the
al ready exhaustive presentation and di scussion of issues
contained in LTV s current subm ssions.

Accordingly, LTV 's nmotion for leave to file a
suppl emental brief (Doc. No. 111) is DENI ED.

2) United States’ Mdition To Wthdraw Exhi bit To The

United States’ Response To LTV's Motion To Dism ss
(Doc. No. 66) and LTV's Mdtion For Sanctions (Doc.

No. 69)

The United States filed a notion seeking the withdrawal

of two of three affidavits it submtted in opposition to LTV's
notions to dismss. LTV opposes the withdrawal of the
affidavits and noves to dism ss the United States’ anmended
conplaint with prejudice as a sanction for what it contends
was the conm ssion of a fraud on the court by the United

St at es.



The three affidavits are as foll ows:
1) “Affidavit of Mchael I. loff,” attached as Exhibit
1 to the Exhibits In Support OF The United States’
Response To LTV's Motion To Dismiss (Doc. No. 23)
(“Affidavit No. 1")
2) “Affidavit of Mchael |I. loff,” attached as Exhibit
3 to the Exhibits In Support OF The United States’
Response To LTV's Motion To Dism ss The Anended
Conpl ai nt (Doc. No. 59) (“Affidavit No. 2")
3) “Revi sed Affidavit of Mchael I. loff”, submtted on
Oct ober 22, 1999 with the United States’ Mtion To
Substitute Exhibit (Doc. No. 62) (“Affidavit No. 37)
Affidavit No. 1 was submitted in opposition to LTV s
notion to dismss the initial conplaint, which was deni ed as
noot in light of the United States’ filing of a notice of
intent to file an anmended conplaint. Affidavit No. 2 was
submtted in opposition to LTV's notion to disniss the anmended
conplaint. Affidavit No. 1 and Affidavit No. 2 differ as to
M. loff’s educational credentials. |In Affidavit No. 1, M.
loff states that he holds “both a Bachel or of Science and a
Mast er of Science degree in Civil/Structural Engineering for
the University of Sankt-Petersburg, Russia . . . .” Affidavit
No. 1 at para. 3. In Affidavit No. 2, M. loff states that he
hol ds “a Diploma as Civil-Construction Engi neer fromthe
Leni ngrad Order of the Labor Red Flag Institution of Civil

Engineering . . . [and also] holds a Credential for

successfully conpl eti ng advanced courses for engi neers from
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the Leningrad Order of Lenin State University (currently the
Uni versity of Sankt-Petersburg) . . . .7 Affidavit No. 2 at
para. 3. In both Affidavit No. 1 and No. 2, however, M. loff
states that his

Di pl oma i n engi neering was eval uat ed by

I nternational Consultants of Delaware, Inc. (1CD)

whi ch is approved by the U.S. O fice of Education as
a provider of specialized services to eval uate
forei gn educational credentials for a conparable

| evel of educational achievenent in the United
States [and that] | CD considered the Di plom to be

t he equivalent to a Bachel or of Science degree in
the United States.

Affidavit No. 1 at para. 3 and Affidavit No. 2 at para. 3.

On Cctober 22, 1999, the United States filed a nmotion to
substitute Affidavit No. 2 with Affidavit No. 3, which the
court granted. The United States indicated in the notion that
the substitution was being sought to correct a few
i naccuracies in Affidavit No. 2. Affidavit No. 3 differs from
Affidavit No. 2 in two respects. First, M. loff further
el aborates on his educational credentials stating:

| hold a Certificate fromthe Leningrad Order of
Lenin State University, USSR (currently the

Uni versity of Sankt-Petersburg, Russia) for
successfully conmpleting el ected advanced courses for
engineers. . . . As aresult of my emgration, ny
copy of the Certificate remained in the USSR unti
1985, when it was mailed to me. As a result of this
del ay, the Certificate was not submtted to ICD for
eval uati on and, consequently, was not considered in
their evaluation process in 1983. As a whole, |
consi der nmy educational credentials equal to a
Master’s degree in Structural Engineering in the
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Uni ted States.
Affidavit No. 3 at para. 3.

The other difference in Affidavits No. 2 and No. 3 is
with regard to M. loff’'s status as a certified snoke opacity
reader. In Affidavit No. 2, M. loff states:

| have been certified as a snoke opacity reader by
successfully conpleting an initial certification
course in 1993, and thereafter sem -annual
recertification courses conducted by personnel from
the Air Pollution Training Program Departnment of
Envi ronnment al Sci ences, Rutgers University, since
1993.

Affidavit No. 2 at para. 4. In contrast, M. loff states in
Af fidavit No. 3:

| ama certified smoke opacity reader. | initially
obtained nmy certification course at the

Envi ronment al and Occupati onal Health Science
Institute (EOHSI) affiliated with the Rutgers
University in Piscataway, New Jersey on My 27-28,
1993. Since that time, | have successfully

conpl eted recertification courses on a sem -annual
basis with one exception for the period from
Novenber 1997 through May 1998. The recertification
courses were conducted by personnel from either
EOHSI / Rut gers University or Eastern Techni cal

Associ ates of Ral ei gh, North Carolina.

Affidavit No. 3 at para. 4.

M. loff was deposed by counsel for LTV on October 25 and
26, 1999, shortly after the filing of the United States’
Oct ober 22, 1999 substitution notion. The United States
indicated in the instant nmotion to withdraw Affidavit No. 2
and No. 3 that M. loff’s deposition raised certain concerns
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regarding his credentials that the governnment wi shed to
I nvestigate. The United States mmintained that it would
report the results of the investigation to the court but in
the nmeantinme, the governnment was noving to withdraw M. loff’s
af fi davits.
The United States recently filed the results of its
i nvestigation. See United States’ Report To Court Concerning
M chael loff (Doc. No. 113). The United States retained Oion
Managenment International (“Orion”), a private investigation
service, to investigate M. loff’s credentials. Orion reports
that records fromthe Leningrad Order of the Labor Red Banner
Civil Engineering Institute, i.e., Leningrad Order of Lenin
State University, indicate that M. loff received the
equi val ent of a Bachelor of Science in Civil Engineering with
a 3.55 GPA out of a 4.00 scale. See Executive Summary of
Oion's Report (“Orion Report”) (Doc. No. 114) Att. 4. Oion
al so reports the results of the follow ng four equival ency
eval uati ons:
- An evaluation by ICD, referred to in M. loff’s
affidavits, concluding that M. loff has the
equi val ent of a Bachelor’s degree in Structural
Engi neeri ng.
- An eval uation by Evaluation Service, Inc.
concluding that M. loff has the equivalent of a
Master’s degree in Civil Engineering.

- An evaluation by C E.I. Specialist, concluding
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that M. loff has the equivalent of a Master’s
degree in Constructional Engineering Technol ogy.

- An eval uation by d obal Credential Eval uators,
Inc., concluding that M. loff has the
equi val ent of a Bachel or of Science in Civil
Engi neering and verifying that he had conpl et ed
addi ti onal post-graduate mathematics courses.
Orion Report at pp. 1-2. Oion also confirned that M. loff
is a licensed professional engineer in the State of New
Jersey. |1d. at p. 5.

As to M. loff’s snoke opacity reader certification
status, Orion identifies all periods for which M. loff was
certified. 1d. at pp. 4-5. In addition to the period from
Novenmber 1997 through May 1998, identified by M. loff in
Affidavit No. 3, Orion found no records verifying
certification for two additional periods: Fall of 1993 through
August 1994 and Fall of 1995 through April 1996. 1d.

We find nothing in the current record which would
indicate that the United States engaged in any conduct which
warrants the inposition of any form of sanctions, certainly
not the extreme sanction argued for by LTV. By all
i ndi cations, the United States acted appropriately by pronptly
filing revisions to M. loff’s affidavit. Moreover, the
United States pronptly noved to withdraw M. loff’s affidavits
and conducted an extensive investigation into M. loff’s

credenti als when additional questions arose during his
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deposi tion.

I ndeed, we do not share LTV s view on the significance of
M. loff’s revisions. What is regarded as a degree in one
country may be called sonething else in different country even
t hough the educational input underlying both designations is
the sanme or substantially simlar. Just so here. Although
M. loff change the description of his post-graduate status
fromholding a Master’s degree to a certificate, two of the
four equival ency evaluations cited by Oion concluded that he
had the equivalent of a Master’s degree. M. loff
consistently reported the results of the I CD eval uati on,
however, which was available to himat the tine.

As to his reader certification status, M. loff’s
vol untary subm ssion of Affidavit No. 3, in which he
identifies the period that he was not certified, belies a
finding of an intentional m srepresentation. Mre
inportantly, as the United States points out, the Oion Report
confirms that M. loff was certified at the tinme he took the
opacity readings at issue in this case.

Thus, with the exception of the two additional periods of
reader certification that were not verified, the Oion Report
confirms the accuracy of M. loff’s assertions in Affidavit

No. 3. Although this one exception, and the fact that
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multiple affidavits were submtted, could play a part in the
eval uation of M. loff’s credibility or the weight to be
accorded to his testinmony, withdrawal the affidavits is not
ot herwi se necessary. The United States has not indicated to
the court, however, that it has changed its position on
wanting these affidavits removed fromthe record.
Accordingly, the United States’ Mtion To Wt hdraw
Exhi bit To The United States’ Response To LTV's Mtion To

Dismss (Doc. No. 66) is GRANTED and LTV s Modtion For

Sanctions (Doc. No. 69) is DENIED

3) LTV's Motion To Dismiss The United State’ s Anmended
Conpl ai nt And The Intervenors’ Conplaints In
Intervention (Doc. No. 51)

LTV noves to dism ss the United States’ and the
i ntervenors’ clainms pursuant to Fed. R Civ. P. 12(b)(6) for
failure to state a claim LTV raises several issues in its
notion which we address seriatim?
I n considering whether a conplaint should be

di sm ssed for failure to state a clai mupon which relief can

2 LTV states that although it references only the United
States’ conplaint in its nmotion, its argunments apply equally
to the Intervenors’ conplaints as they assert essentially the
sane type of clains as those set forth in the United States’
conplaint. Accordingly, we refer only to the United States’
conpl aint in our discussion of LTV s argunents.
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be granted, the court nust consider only those facts all eged
in the conplaint and accept all of the well-pl eaded

al l egations as true. Hishon v. King & Spalding, 467 U.S. 69,

73 (1984). Unless the plaintiff can prove no set of facts in
support of the claimthat would entitle himto relief, the

conpl ai nt should not be dism ssed. Conley v. G bson, 355 U S.

41, 45-46 (1957); D.P. Enters., Inc. v. Bucks County

Community College, 725 F.2d 943, 944 (3d Cir. 1984).

a) Paperwork Reduction Act

LTV argues that the United States’ conplaint should be
di sm ssed because the Pennsylvania SIP and ACHD Rul es and
Regul ati ons under which the suit was brought do not conply
with the Paperwork Reduction Act (“PRA”), 44 U S.C. Sections
3501 et seq. More specifically, LTV maintains the the PRA
bars the assessnent of a penalty for the collection of
information by the United States unless the O fice of
Management and Budget (“OVB”) approves the infornmation
col l ection request and assigns it a “control nunmber.” LTV
contends that the Pennsylvania SIP and ACHD Rul es and
Regul ations at issue here do not have the required control
number .

LTV engages in an extensive, contortive analysis to

create a PRA i ssue where none exi sts. The PRA does not
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preclude the United States from enforcing the substantive
regul ations at issue in this case.

The PRA was enacted to reduce the paperwork burden
i nposed upon the public by the federal governnment. See 42
U.S.C. Section 3501. The PRA charges the OMB with devel opi ng
policies for efficient information processing and reducing the
federal collection of information. See 44 U. S.C. Sections
3504, 3505, and 3511.

Before pronulgating a regulation requiring the
“collection of information,” the PRA requires federal agencies
to confirmthat the information is actually needed, 44 U S.C.
Section 3506(c)(A), and then submt the proposed regulation to
the OMB for approval, 44 U S.C. Section 3507(a). The term
“collection of information” is defined in the PRA as:

t he obtaining, causing to be obtained, soliciting,

or requiring the disclosure to third parties or the

public, of facts or opinions by or for an agency,

regardl ess of formor format, calling for either-

(i) answers to identical questions posed
to, or identical reporting or recordkeeping
requi renments inposed on, ten or nore
persons, other than agencies,
instrunmentalities, or enployees of the
United States .
44 U.S.C. Section 3502(3). |If approved, the OVB assigns an

approval nunber to the regulation which nust be displayed upon

the collection of information. 44 U S.C. Section 3507(a)(3).
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The PRA contains a provision that all ows nenmbers of the
public to use a federal agency' s failure to comply with the
PRA as a defense to clainms relating to the failure to submt
i nformation. That provision, titled “Public Protection,”
states in relevant part:

(a) Notw thstanding any other provision of |aw, no

person shall be subjected to any penalty for failing

to conply with a collection of information that is
subject to this chapter if-

(1) the collection of information does not
di splay a valid control nunmber assigned by the
[OMB] in accordance with this chapter
44 U.S.C. Section 3512(a) (enphasis added).
Further clarification of the PRA's scope appears at
Section 3518(e) which provides that:
Not hing in this chapter shall be interpreted as
i ncreasing or decreasing the authority of the
President, the O fice of Managenent and Budget or
the Director thereof, under the |aws of the United
States, with respect to the substantive policies and
prograns of departments, agencies and offices,
i ncluding the substantive policies and any Feder al
agency to enforce the civil rights | aws.
44 U.S.C. Section 3518(e).
Sections 520 and 2105.21, prohibit a person from
operating, or allow ng the operation of coke ovens except in
conpliance with certain emssion limts. These regulations

contain no | anguage that requires one to obtain, cause to be

obt ai ned, solicit, or require the disclosure to third parties
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or the public, of any facts or opinions by or for an agency.
Not being able to ignore the absence of any such | anguage, LTV
advocat es a nore expansive view of the PRA s coverage argui ng
that the nere existence of Sections 520 and 2105.21 require it
to collect information to determ ne whether it is in
conpliance with the regul ations.

LTV cited no case where the PRA has been applied so
broadly. Indeed, under LTV's rationale, virtually every
regul ati on would be covered by the PRA, thus bl ocking federal
agencies’ efforts to enforce substantive regul ati ons inportant
to public health and safety. This could not have been
Congress’s goal .

It may be that if the United States were seeking
penalties for LTV s failure to fulfill a regulatory obligation
to collect information evincing conpliance with Sections 520
and 2105. 21, and such regulation did not have a requisite
control nunmber, the action would be barred. |In this action,
however, the United States is seeking penalties for LTV s
all eged violations of enm ssions linmts.

In sum we hold that the PRA does not preclude the United
States from pursuing the instant claims.

b) Res Judicata

LTV argues that the United States’ claimfor any
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violations allegedly occurring in 1996 are barred by res
judicata because it paid $3,325 to ACHD to settle the alleged
violations occurring during this period. W disagree.

The settl enment between LTV and ACHD was not a fina
judgment on the nmerits. |Indeed, the settlement occurred prior
to any judicial or admnistrative proceeding. The doctrine of
res judi cata does not, therefore, bar the United States’ suit.

See In re: Continental Airlines, 203 F.3d 203, 208 (3d Cir.

2000) (“Claim preclusion requires a final judgnent on the
merits in a prior suit involving the sane parties, or their
privities, and a subsequent suit based on the sane cause of
action.”) Mreover, the United States was not in privity with
ACHD. Apparently, U S. EPA played no part in the settl enment
negotiations and is not otherwise a party to the settl enent.

I ndeed, the CAA provides the U S. EPA with separate concurrent
enf orcenent authority. See 42 U S.C. Sections 7413 (a) and
(b).

LTV also cites to Sections 111(c)(2) (“new sources”) and
112(1)(7) (“hazardous air pollutants”) of the CAA 42 U. S C
Sections 7411(c)(2) and 7412(1)(7), contain express
reservations of rights for the federal governnent to
“overfile” a suit despite an earlier settlenment by a state

agency. LTV maintains that it is generally presumed that
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Congress acts intentionally when it includes particul ar

| anguage in one section of a statute but omts the sanme

| anguage from anot her section of the sane Act. Because there
Is no simlar overfiling provision in the section of the CAA
at issue in the instant case, LTV argues that Congress
intended to limt the United States’ authority to enforce
state pronul gated SI Ps.

A different rule of statutory construction is nore
appropriately applied here, however. A “fundanental rule of
statutory construction is that effect nust be given to every
part of a statute or regulation, so that no part will be

meani ngl ess.” Sekula v. Federal Deposit Ins. Corp., 39 F.3d

448, 454 (3d Cir. 1994).
Section 113(e)(1) of the CAA, 42 U . S.C. Section 7413(e)(1),
provi des t hat

In determ ning the anpbunt of any penalty to be
assessed under this section, . . . the court, as
appropriate, shall take into consideration . . . the
size of the business, the econom c inpact of the
penalty on the business, the violator’s full
conpliance history and good faith efforts to conmply,
t he duration of the violation as established by any
credi bl e evidence (including evidence other than the
applicabl e test nmethod), paynent by the viol ator of
penal ti es previously assessed for the sane

viol ation, the econom c benefit or nonconpliance,
and the seriousness of the violation.

(Enphasis added). If the instant suit were barred by LTV s
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and ACHD s settlenent, that portion of Section 7413(e) (1)
whi ch instructs the court to consider any paynents by a
vi ol ator of penalties previously assessed for the sane
vi ol ati on when determ ning an appropriate penalty woul d be
meani ngl ess.

In sum we hold that the LTV and ACHD settl enment does not
bar the United States’ clains.

c) Pre-1996 Violations

LTV argues that this court |acks subject matter
jurisdiction over any clainms for pre-1996 viol ati ons because
such violations were not specifically identified in the NOVs
i ssued by the U S. EPA as required by section 113 of the CAA,
42 U.S.C. Section 7413. We disagree.

The general five year statute of limtations for federa
actions set forth at 28 U . S.C. Section 2462 applies to CAA
actions seeking to recover civil penalties. A jurisdictional
prerequisite to the U S. EPA's filing suit, however, is that
it conply with the CAA's notice requirenent at 42 U. S. C
Section 7413(a)(1l). Section 7413(a)(1) requires the U S. EPA
to give the person alleged to be in violation of *any
requi rement or prohibition of any applicable inplenentation
plan or permt,” and the state, 30 days notice before

commencing a |lawsuit for violations of the SIP, i.e., issue a
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NOV.
“Courts generally view the sufficiency of an NOV

liberally.” See United States v. AM Gen. Corp. 808 F. Supp

1353, 1362 (N.D. Ind. 1992) (citing United States v. Ford

Mot or Co., 736 F.Supp. 1539, 1550 (WD. M. 1990)); Navistar

Int’l Transp. Corp. v. EPA, 858 F.2d 282, 285-86 (6th Cir.

1988) (NOV that identified each activity that was in
violation, rights under statute, right to a hearing was
sufficient). “The only effect of a NOV is to nake the
reci pient aware that the ‘definitive’ regul ations are not
being net, and to trigger the statutory mechanism for inform
settl ement negotiations before further action is taken.” AM
General, 808 F. Supp. at 1362.

As to the availability of penalties for pre-NOV

violations, the court in United States v. SCM Corp., 667 F

Supp. 1110, 1122 (D. M. 1987) expl ai ned:

The civil penalty provisions of the Act provide
incentive to the violator to expeditiously resolve
em ssions violations. A violating source can avoid
civil penalties if it ceases violation within 30
days of the NOV. Failure to conmply within 30 days
can result in the assessnent of substanti al
penalties for each day of violation. The
availability of penalties for pre-NOV violations
enhances the incentive to resolve em ssion probl ens.
More inmportantly, it provides incentive to avoid
violations all together. Assessnment of civil
penalties for post-NOV violations only allows the
source to wait until it is caught before nmaking
serious efforts to “clean up its act.” Once the
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NOV is issued, the violating source could performa
cost/ benefit analysis, weighing the benefits of
operating in violation, wthout expenditures for
further pollution control, against the potenti al
cost of $25,000 per day of violation; a cost that
may never be realized or at best will be collected
only after an uncertain and time consum ng
litigation process. Such a practice is certainly
not consistent with Congress' Clean Air objectives.
Potential penalties for pre-NOV violations add a
substantial and | ess cal cul able weight to the cost
side of the anal ysis.

The United States correctly distinguishes United States

v. Pan Anerican Grain Mg. Co., 29 F. Supp.2d 53 (D. Puerto

Rico 1998), the only case cited by LTV in support of its

position. |In Pan Anerican, U.S. EPA had issued an NOV to the

def endant that operated three facilities. Reference was nade
to a particular regulation in the NOV s general introductory
section, but only one of the three facilities was identified
as being in violation of the referenced regulation. The U S.
EPA |ater filed suit seeking penalties for violations at al
three facilities. The court dism ssed all clainms for
violations at the two facilities that had not been identified
in the NOV as being in violation of the regul ati on, however,
finding that the court was without jurisdiction to hear such
cl ai me because the NOV was not sufficiently specific.

In contrast, the NOV's issued by U S. EPA in this case
identify the plant in violation; the regul ation being
viol ated; and the specific em ssions sources at the plant in
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violation. Indeed, LTV does not maintain that it is unclear
as to what regul ations were allegedly being violated at what
pl ant .

In sum we hold that the court has jurisdiction over
claims for the alleged pre-1996 violations, i.e., the pre-NOV
vi ol ati ons.

d) Violations Based On CEM Data

LTV argues that the United States cannot seek penalties
for any viol ations based on Conti nuous Em ssions Monitoring
(“CEM') data because such data has not becone an approved
nmet hod of determ ning conpliance with the ACHD s SIP. W
di sagr ee.

As previously noted, Section 113(e)(1) of the CAA, 42
U.S.C. Section 7413(e)(1), provides that

I n determ ning the anpbunt of any penalty to be

assessed under this section . . . the court, as

appropriate, shall take into consideration . . . the
duration of the violation as established by any

credi bl e evidence (including evidence other than the
applicabl e test method)

(Enphasi s added); See Sierra Club v. Public Serv. Co. of

Col orado, Inc., 894 F. Supp. 1455, 1459-60 (D. Col o. 1995)

(sunmary judgnent granted on violations of opacity standard
contained in Colorado SIP, based upon CEM data al one,

notw t hstandi ng the fact that the Col orado SIP specified a
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di fferent approved test nethod); see also L.E.A. D. V. Exide

Corp., 1999 W 124473 (E.D. Pa. 1999) (court found CEM data

probative of violations of Pennsylvania SIP opacity standard).
Thus, we hold that the United States can seek penalties
for violations based on CEM data. 3
Accordingly, LTV 's Motion To Dism ss (Doc. No. 51) is

DENI ED.

4) United States’ Motion To Conpel LTV To Respond To
Requests For Adm ssions And Interrogatories (Doc.
No. 92) and LTV's Mtion To Conpel Discovery (Doc.

No. 104)

Both the United States and LTV have outstandi ng notions

to conpel discovery. The court will hear argunment on these
notions at the bel ow schedul ed status conference.

A status conference shall be held on Cctober 13, 2000 at
10:30 a.m, Room 1014, United States Post Office and
Court house, Seventh Avenue and Grant Street, Pittsburgh,
Pennsyl vani a.

SO ORDERED t his 29th day of Septenber, 2000.

3 We also note that the United States maintains that it has
several sources of proof of LTV s violations independent of
the CEM data. We would not, therefore, dism ss any clainms for
all eged violations that refer to CEM data at this stage of the
litigation.
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