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ORDER ON RECONSIDERATION
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Released:  April 11, 2000
By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:
I. Introduction

1. Columbia Millimeter Communications, LP (Columbia) seeks reconsideration of an Order
 of the Public Safety and Private Wireless Division, Wireless Telecommunications Bureau (Division) dismissing Columbia’s previously filed petition for reconsideration as untimely.
  For the reasons set forth below, we affirm our original decision.

II. background

2. On June 19, 1995, Columbia filed an application for a license to operate a new facility in the 39 GHz band in Santa Cruz, California.
  On August 14, 1995, Spectrum Communications, L.C. (Spectrum) filed a partially mutually exclusive application to operate a new 39 GHz facility in Monterey, California.
  On December 15, 1995, the Commission decided that all pending 39 GHz applications that were mutually exclusive (or partially mutually exclusive) would be held in abeyance pending the resolution of a rulemaking proceeding.
  On November 15, 1996, Spectrum’s application was granted in part and denied in part, and effective April 1, 1997, Columbia Millimeter’s application was granted.
  Subsequently, the Division’s Licensing and Technical Analysis Branch set aside its April 1, 1997, action granting Columbia a license and returned Columbia's application to pending status.
   Public notice of the action was released on October 14, 1997.

3. On November 13, 1997, Columbia submitted to the Commission's lockbox at the Mellon Bank in Pittsburgh, Pennsylvania, its petition seeking reconsideration of the action setting aside the grant of its license.
  Columbia submitted a copy of the Petition to the Secretary's Office in Washington, D.C. on November 14, 1997.
  On February 8, 1999, we dismissed Columbia’s Petition as untimely.
  We stated that Columbia had thirty days in which to seek reconsideration and that the thirty-day period ended on November 13, 1997.
  We also noted that the Commission’s Rules require reconsideration petitions to be filed at the Secretary’s Office in Washington, D.C.
  We concluded that because Columbia’s petition was not received at the Secretary’s Office until November 14, 1997, it was untimely.
  On March 10, 1999, Columbia timely filed its Further Petition seeking reconsideration of our Order.  

III. discussion

4. Columbia first argues that the thirty-day period in which to file petitions for reconsideration ended not on November 13, 1997, but on November 14, 1997, and thus its petition was timely.
  Columbia argues that although the notice had a release date of October 14, 1997, “existence of the notice was not announced in the [Commission’s] Daily Digest until October 15, 1997.”
  It further states that it “understand[s]” that public notices are “often” not available to the public until they are announced in the Daily Digest, despite the notices’ release date.
  It therefore argues that the thirty-day period ran from October 15, 1997 until November 14, 1997.

5. In effect, Columbia argues that the period for seeking reconsideration did not commence until the October 14 Public Notice was included in a daily listing of Commission actions.  We disagree.  Section 1.4 of the Commission’s Rules provides that if an action is summarized in a document entitled “Public Notice,” the date of “public notice” of the action -- the date from which the thirty-day period begins to run -- is the date the document is released.
  Section 1.4 further provides that a document’s release date appears on the face of the document and that a document is released by making the full text available to the public in the Office of Public Affairs.
  We therefore reject Columbia’s argument that the thirty-day period began to run on October 15, 1997, the day after the Public Notice was released.
  We also find Columbia’s suggestion that the public notice was not released until October 15, 1997, unavailing, particularly because it is based on Columbia’s “understand[ing]” of what it alleges is 
“often” the case, and not on specific facts about events on October 14, 1997.

6. Columbia next argues that the submission of its petition at the Commission’s lockbox at the Mellon Bank on November 13, 1997, was sufficient to make it timely.
  Though Columbia recognizes that the Commission’s Rules provide that documents are considered filed at their receipt at the location designated by the Commission
 and that the Rules require petitions for reconsideration be filed with the Secretary’s Office,
 it argues that given that the Communications Act does not provide where petitions for reconsideration must be filed, these are not the only methods by which documents may be filed.
  We reject this argument as specious.  Contrary to Columbia’s argument, the lack of the word “only” in Section 1.7 of the Commission’s Rules, which provides that documents are considered filed upon their receipt at the location designated by the Commission,
 does not render the rule unclear.  Moreover, Columbia ignores Section 0.401 of the Commission’s Rules, which admonishes persons filing documents with the Commission to ensure that their documents are filed at the correct location as the Commission maintains different offices for different purposes, and warns that filings submitted to the wrong location will not be processed.
  We therefore reject Columbia’s argument that reconsideration petitions may be filed at locations other than the one designated by the Commission.  Accordingly, we affirm our original holding that Columbia’s petition was not filed until November 14, 1997, when it was received at the Secretary’s Office.

7. Columbia asks that, in the event that we find its petition to be untimely, we waive the rule requiring reconsideration petitions to be filed with the Secretary and consider Columbia’s petition on the merits.
  We may grant a request for waiver when (i) the underlying purpose of the rule(s) would not be served or would be frustrated by application to the instant case and a grant of the requested waiver would be in the public interest, or (ii) in view of the unique or unusual circumstances of the case, application of the rule would be inequitable, unduly burdensome or contrary to the public interest, or the applicant has no reasonable alternative.
  We find that Columbia has not met either of these standards.  

8. Regarding the first standard for granting a waiver, we note that Columbia does not argue that the underlying purpose of the Sections 1.7 and 1.106 of the Commission’s Rules would not be served or would be frustrated by applying the rules to this case.  Indeed, the purpose of these rules is to ensure that petitions for reconsideration arrive at the proper location within the required time.  That did not happen in this case.  Accordingly, we find that Columbia has not met the first standard for granting a waiver.
  

9. Turning to the second standard, Columbia argues that the unique circumstances of this case are the underlying issues and the public importance of those issues.  Citing two broadcast license cases, Columbia argues that even where there is no good cause for a waiver, the Commission has heard untimely petitions if they raise substantial public interest questions.
  In those cases, however, the petitions were filed within the time that the Commission could proceed on its own motion.
  That is not true here.  Columbia similarly argues that the Commission has discretion to hear petitions filed outside the thirty-day time statutory period in which to file petitions for reconsideration, and that the underlying issue here merits exercise of that discretion.
  Columbia is incorrect.  While under certain circumstances, such as lack of proper notice, the Commission may waive the thirty-day period,
 the courts have made clear that such circumstances are extremely unusual.
  We find no such unusual circumstances surrounding the filing of Columbia’s petition.  

10. As a final matter, Columbia argues throughout its Further Petition that general principles of equity and procedural fairness require us to waive the filing location rules and consider its petition on the merits.  We disagree.  First, Columbia’s argument amounts to no more than an argument that because it will win on the merits, we should consider its case on the merits.  Such an argument, of course, can be made in any case and, if accepted, would undercut all of the Commission’s procedural rules.  Second, we conclude that the equities do not favor hearing Columbia’s petition, in which Columbia asked us to reconsider the action setting aside the grant of its license, and restore the license.  Columbia’s application should not have been granted in the first instance because the application was mutually exclusive with Spectrum’s application as of December 15, 1995, so pursuant to the Commission’s orders, it should have been held in abeyance until the 39 GHz rulemaking was concluded.
  Further, the Commission has since decided in the 39 GHz rulemaking that mutually exclusive 39 GHz applications should be dismissed and partially mutually exclusive applications dismissed with respect to the part that is mutually exclusive.
 Therefore, we are not persuaded that the general notions of equity do not favor granting Columbia’s Further Petition in this case.

11. In conclusion, we affirm the conclusion in our prior Order that Columbia was required to file its petition for reconsideration at the Secretary’s Office by November 13, 1997, in order for the petition to be timely.  We also affirm our prior finding that Columbia failed to do so and that its petition was untimely.  We reject Columbia’s request for a waiver of the rules requiring petitions for reconsideration to be filed at the Secretary’s Office because we find that Columbia has not shown that grant of such a waiver is warranted.  We also reject Columbia’s other arguments as to why we should consider its petition on the merits. 

IV. ORDERING CLAUSES

12. ACCORDINGLY, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission's Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by Columbia Millimeter Communications LP on March 10, 1999, IS DENIED. 

13. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331.
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