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Assume further that B was given the
unlimited power to amend the trust in-
strument during his lifetime. If B
amended the trust in 1948 by providing
that upon his death the remainder was
to be paid to D, and if he further
amended the trust in 1950 by deleting
his power to amend the trust, such re-
linquishment will be considered an ex-
ercise and not a release of a general
power of appointment. On the other
hand, if the 1948 amendment became in-
effective before or at the time of the
1950 amendment, or if B in 1948 merely
amended the trust by changing the
purely ministerial powers of the trust-
ee, his relinquishment of the power in
1950 will be considered as a release of a
power of appointment.

(e) Partial release. If a general power
of appointment created on or before
October 21, 1942, is partially released so
that it is not thereafter a general
power of appointment, a subsequent ex-
ercise of the partially released power is
not an exercise of a general power of
appointment if the partial release oc-
curs before whichever is the later of
the following dates:

(1) November 1, 1951, or

(2) If the decedent was under a legal
disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability.
However, if a general power created on
or before October 21, 1942, is partially
released on or after the later of these
dates, a subsequent exercise of the
power will cause the property subject
to the power to be included in the hold-
er’s gross estate, if the exercise is such
that if it were a disposition of property
owned by the decedent it would cause
the property to be included in his gross
estate. The legal disability referred to
in this paragraph is determined under
local law and may include the dis-
ability of an insane person, a minor, or
an unborn child. The fact that the type
of general power of appointment pos-
sessed by the decedent actually was
not generally releasable under the
local law does not place the decedent
under a legal disability within the
meaning of this paragraph. In general,
however, it is assumed that all general
powers of appointment are releasable,
unless the local law on the subject is to
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the contrary, and it is presumed that
the method employed to release the
power is effective, unless it is not in
accordance with the local law relating
specifically to releases or, in the ab-
sence of such local law, is not in ac-
cordance with the local law relating to
similar transactions.

(f) Partial exercise. If a general power
of appointment created on or before
October 21, 1942, is exercised only as to
a portion of the property subject to the
power, section 2041 is applicable only to
the value of that portion. For example,
if a decedent had a general power of ap-
pointment exercisable by will created
on or before October 21, 1942, over a
trust fund valued at $200,000 at the date
of his death, and if the decedent exer-
cised his power either to the extent of
directing the distribution of one-half of
the trust property to B or of directing
the payment of $100,000 to B, the trust
property would be includable in the de-
cedent’s gross estate only to the extent
of $100,000.

§20.2041-3 Powers of appointment cre-
ated after October 21, 1942,

(a) In general. (1) Property subject to
a power of appointment created after
October 21, 1942, is includable in the
gross estate of the holder of the power
under varying conditions depending on
whether the power is (i) general in na-
ture, (ii) possessed at death, or (iii) ex-
ercised or released. See paragraphs (b),
(c), and (d) of §20.2041-1 for the defini-
tion of various terms used in this sec-
tion. See paragraph (c) of this section
for the rules applicable to determine
the extent to which joint powers cre-
ated after October 21, 1942, are to be
treated as general powers of appoint-
ment.

(2) If the power is a general power of
appointment, the value of an interest
in property subject to such a power is
includable in a decedent’s gross estate
under section 2041(a)(2) if either—

(i) The decedent has the power at the
time of his death (and the interest ex-
ists at the time of his death), or

(ii) The decedent exercised or re-
leased the power, or the power lapsed,
under the circumstances and to the ex-
tent described in paragraph (d) of this
section.
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(3) If the power is not a general power
of appointment, the value of property
subject to the power is includable in
the holder’s gross estate under section
2041(a)(3) only if it is exercised to cre-
ate a further power under certain cir-
cumstances (see paragraph (e) of this
section).

(b) Existence of power at death. For
purposes of section 2041(a)(2), a power
of appointment is considered to exist
on the date of a decedent’s death even
though the exercise of the power is sub-
ject to the precedent giving of notice,
or even though the exercise of the
power takes effect only on the expira-
tion of a stated period after its exer-
cise, whether or not on or before the
decedent’s death notice has been given
or the power has been exercised. How-
ever, a power which by its terms is ex-
ercisable only upon the occurrence dur-
ing the decedent’s lifetime of an event
or a contingency which did not in fact
take place or occur during such time is
not a power in existence on the date of
the decedent’s death. For example, if a
decedent was given a general power of
appointment exercisable only after he
reached a certain age, only if he sur-
vived another person, or only if he died
without descendants, the power would
not be in existence on the date of the
decedent’s death if the condition prece-
dent to its exercise had not occurred.

(c) Joint powers created after October
21, 1942. The treatment of a power of
appointment created after October 21,
1942, which is exercisable only in con-
junction with another person is gov-
erned by section 2041(b)(1)(C), which
provides as follows:

(1) Such a power is not considered a
general power of appointment if it is
not exercisable by the decedent except
with the consent or joinder of the cre-
ator of the power.

(2) Such power is not considered a
general power of appointment if it is
not exercisable by the decedent except
with the consent or joinder of a person
having a substantial interest in the
property subject to the power which is
adverse to the exercise of the power in
favor of the decedent, his estate, his
creditors, or the creditors of his estate.
An interest adverse to the exercise of a
power is considered as substantial if its
value in relation to the total value of
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the property subject to the power is
not insignificant. For this purpose, the
interest is to be valued in accordance
with the actuarial principles set forth
in §20.2031-7 or, if it is not susceptible
to valuation under those provisions, in
accordance with the general principles
set forth in §20.2031-1. A taker in de-
fault of appointment under a power has
an interest which is adverse to an exer-
cise of the power. A coholder of the
power has no adverse interest merely
because of his joint possession of the
power nor merely because he is a per-
missible appointee under a power. How-
ever, a coholder of a power is consid-
ered as having an adverse interest
where he may possess the power after
the decedent’s death and may exercise
it at that time in favor of himself, his
estate, his creditors, or the creditors of
his estate. Thus, for example, if X, Y,
and Z held a power jointly to appoint
among a group of persons which in-
cludes themselves and if on the death
of X the power will pass to Y and Z
jointly, then Y and Z are considered to
have interests adverse to the exercise
of the power in favor of X. Similarly, if
on Y’s death the power will pass to Z,
Z is considered to have an interest ad-
verse to the exercise of the power in
favor of Y. The application of this sub-
paragraph may be further illustrated
by the following additional examples in
each of which it is assumed that the
value of the interest in question is sub-
stantial:

Example (1). The decedent and R were
trustees of a trust under the terms of which
the income was to be paid to the decedent for
life and then to M for life, and the remainder
was to be paid to R. The trustees had power
to distribute corpus to the decedent. Since
R’s interest was substantially adverse to an
exercise of the power in favor of the decedent
the latter did not have a general power of ap-
pointment. If M and the decedent were the
trustees, M’s interest would likewise have
been adverse.

Example (2). The decedent and L were trust-
ees of a trust under the terms of which the
income was to be paid to L for life and then
to M for life, and the remainder was to be
paid to the decedent. The trustees had power
to distribute corpus to the decedent during
L’s life. Since L’s interest was adverse to an
exercise of the power in favor of the dece-
dent, the decedent did not have a general
power of appointment. If the decedent and M
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were the trustees, M’s interest would like-
wise have been adverse.

Example (3). The decedent and L were trust-
ees of a trust under the terms of which the
income was to be paid to L for life. The
trustees could designate whether corpus was
to be distributed to the decedent or to A
after L’s death. L’s interest was not adverse
to an exercise of the power in favor of the de-
cedent, and the decedent therefore had a gen-
eral power of appointment.

(3) A power which is exercisable only
in conjunction with another person,
and which after application of the rules
set forth in subparagraphs (1) and (2) of
this paragraph constitutes a general
power of appointment, will be treated
as though the holders of the power who
are permissible appointees of the prop-
erty were joint owners of property sub-
ject to the power. The decedent, under
this rule, will be treated as possessed of
a general power of appointment over an
aliquot share of the property to be de-
termined with reference to the number
of joint holders, including the dece-
dent, who (or whose estates or credi-
tors) are permissible appointees. Thus,
for example, if X, Y, and Z hold an un-
limited power jointly to appoint among
a group of persons, including them-
selves, but on the death of X the power
does not pass to Y and Z jointly, then
Y and Z are not considered to have in-
terests adverse to the exercise of the
power in favor of X. In this case X is
considered to possess a general power
of appointment as to one-third of the
property subject to the power.

(d) Releases, lapses, and disclaimers of
general powers of appointment. (1) Prop-
erty subject to a general power of ap-
pointment created after October 21,
1942, is includable in the gross estate of
a decedent under section 2041(a)(2) even
though he does not have the power at
the date of his death, if during his life
he exercised or released the power
under circumstances such that, if the
property subject to the power had been
owned and transferred by the decedent,
the property would be includable in the
decedent’s gross estate under section
2035, 2036, 2037, or 2038. Further, section
2041(b)(2) provides that the lapse of a
power of appointment is considered to
be a release of the power to the extent
set forth in subparagraph (3) of this
paragraph. A release of a power of ap-
pointment need not be formal or ex-

§20.2041-3

press in character. The principles set
forth in §20.2041-2 for determining the
application of the pertinent provisions
of sections 2035 through 2038 to a par-
ticular exercise of a power of appoint-
ment are applicable for purposes of de-
termining whether or not an exercise
or release of a power of appointment
created after October 21, 1942, causes
the property to be included in a dece-
dent’s gross estate under section
2041(a)(2). If a general power of appoint-
ment created after October 21, 1942, is
partially released, a subsequent exer-
cise or release of the power under cir-
cumstances described in the first sen-
tence of this subparagraph, or its pos-
session at death will nevertheless cause
the property subject to the power to be
included in the gross estate of the hold-
er of the power.

(2) Section 2041(a)(2) is not applicable
to the complete release of a general
power of appointment created after Oc-
tober 21, 1942, whether exercisable dur-
ing life or by will, if the release was
not made in contemplation of death
within the meaning of section 2035, and
if after the release the holder of the
power retained no interest in or con-
trol over the property subject to the
power which would cause the property
to be included in his gross estate under
sections 2036 through 2038 if the prop-
erty had been transferred by the hold-
er.
(3) The failure to exercise a power of
appointment created after October 21,
1942, within a specified time, so that
the power lapses, constitutes a release
of the power. However, section
2041(b)(2) provides that such a lapse of
a power of appointment during any cal-
endar year during the decedent’s life is
treated as a release for purposes of in-
clusion of property in the gross estate
under section 2041(a)(2) only to the ex-
tent that the property which could
have been appointed by exercise of the
lapsed power exceeds the greater of (i)
$5,000 or (ii) 5 percent of the aggregate
value, at the time of the lapse, of the
assets out of which, or the proceeds of
which, the exercise of the lapsed power
could have been satisfied. For example,
assume that A transferred $200,000
worth of securities in trust providing
for payment of income to B for life
with remainder to B’s issue. Assume
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further that B was given a noncumu-
lative right to withdraw $10,000 a year
from the principal of the trust fund
(which neither increased nor decreased
in value prior to B’s death). In such
case, the failure of B to exercise his
right of withdrawal will not result in
estate tax with respect to the power to
withdraw $10,000 which lapses each
year before the year of B’s death. At
B’s death there will be included in his
gross estate the $10,000 which he was
entitled to withdraw for the year in
which his death occurs less any
amount which he may have taken dur-
ing that year. However, if in the above
example B had possessed the right to
withdraw $15,000 of the principal annu-
ally, the failure to exercise such power
in any year will be considered a release
of the power to the extent of the excess
of the amount subject to withdrawal
over 5 percent of the trust fund (in this
example, $5,000, assuming that the
trust fund is worth $200,000 at the time
of the lapse). Since each lapse is treat-
ed as though B had exercised dominion
over the trust property by making a
transfer of principal reserving the in-
come therefrom for his life, the value
of the trust property (but only to the
extent of the excess of the amount sub-
ject to withdrawal over 5 percent of the
trust fund) is includable in B’s gross es-
tate (unless before B’s death he has dis-
posed of his right to the income under
circumstances to which sections 2035
through 2038 would not be applicable).
The extent to which the value of the
trust property is included in the dece-
dent’s gross estate is determined as
provided in subparagraph (4) of this
paragraph.

(4) The purpose of section 2041(b)(2) is
to provide a determination, as of the
date of the lapse of the power, of the
proportion of the property over which
the power lapsed which is an exempt
disposition for estate tax purposes and
the proportion which, if the other re-
quirements of sections 2035 through
2038 are satisfied, will be considered as
a taxable disposition. Once the taxable
proportion of any disposition at the
date of lapse has been determined, the
valuation of that proportion as of the
date of the decedent’s death (or, if the
executor has elected the alternate
valuation method under section 2032,
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the value as of the date therein pro-
vided), is to be ascertained in accord-
ance with the principles which are ap-
plicable to the valuation of transfers of
property by the decedent under the
corresponding provisions of sections
2035 through 2038. For example, if the
life beneficiary of a trust had a right
exercisable only during one calendar
year to draw down $50,000 from the cor-
pus of a trust, which he did not exer-
cise, and if at the end of the year the
corpus was worth $800,000, the taxable
portion over which the power lapsed is
$10,000 (the excess of $50,000 over 5 per-
cent of the corpus), or Yo of the total
value. On the decedent’s death, if the
total value of the corpus of the trust
(excluding income accumulated after
the lapse of the power) on the applica-
ble valuation date was $1,200,000, $15,000
(V8o of $1,200,000) would be includable in
the decedent’s gross estate. However, if
the total value was then $600,000, only
$7,500 (Yso of $600,000) would be includ-
able.

(5) If the failure to exercise a power,
such as a right of withdrawal, occurs in
more than a single year, the proportion
of the property over which the power
lapsed which is treated as a taxable
disposition will be determined sepa-
rately for each such year. The aggre-
gate of the taxable proportions for all
such years, valued in accordance with
the above principles, will be includable
in the gross estate by reason of the
lapse. The includable amount, however,
shall not exceed the aggregate value of
the assets out of which, or the proceeds
of which, the exercise of the power
could have been satisfied, valued as of
the date of the decedent’s death (or, if
the executor has elected the alternate
valuation method under section 2032,
the value as of the date therein pro-
vided).

(6)(i) A disclaimer or renunciation of
a general power of appointment created
in a transfer made after December 31,
1976, is not considered to be the release
of the power if the disclaimer or renun-
ciation is a qualified disclaimer as de-
scribed in section 2518 and the cor-
responding regulations. For rules relat-
ing to when the transfer creating the
power occurs, see §25.2518-2(¢c)(3) of this
chapter. If the disclaimer or renunci-
ation is not a qualified disclaimer, it is
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considered a release of the power by
the disclaimant.

(ii) The disclaimer or renunication of
a general power of appointment created
in a taxable transfer before January 1,
1977, in the person disclaiming is not
considered to be a release of the power.
The disclaimer or renunciation must be
unequivocal and effective under local
law. A disclaimer is a complete and un-
qualified refusal to accept the rights to
which one is entitled. There can be no
disclaimer or renunciation of a power
after its acceptance. In the absence of
facts to the contrary, the failure to re-
nounce or disclaim within a reasonable
time after learning of its existence will
be presumed to constitute an accept-
ance of the power. In any case where a
power is purported to be disclaimed or
renounced as to only a portion of the
property subject to the power, the de-
termination as to whether or not there
has been a complete and unqualified re-
fusal to accept the rights to which one
is entitled will depend on all the facts
and circumstances of the particular
case, taking into account the recogni-
tion and effectiveness of such a dis-
claimer under local law. Such rights
refer to the incidents of the power and
not to other interests of the decedent
in the property. If effective under local
law, the power may be disclaimed or
renounced without disclaiming or re-
nouncing such other interests.

(iii) The first and second sentences of
paragraph (d)(6)(i) of this section are
applicable for transfers creating the
power to be disclaimed made on or
after December 31, 1997.

(e) Successive powers. (1) Property
subject to a power of appointment cre-
ated after October 21, 1942, which is not
a general power, is includable in the
gross estate of the holder of the power
under section 2041(a)(3) if the power is
exercised, and if both of the following
conditions are met:

(i) If the exercise is (a) by will, or (b)
by a disposition which is of such nature
that if it were a transfer of property
owned by the decedent, the property
would be includable in the decedent’s
gross estate under sections 2035
through 2037; and

(ii) If the power is exercised by cre-
ating another power of appointment
which, under the terms of the instru-
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ments creating and exercising the first
power and under applicable local law,
can be validly exercised so as to (a)
postpone the vesting of any estate or
interest in the property for a period as-
certainable without regard to the date
of the creation of the first power, or (b)
(if the applicable rule against perpetu-
ities is stated in terms of suspension of
ownership or of the power of alien-
ation, rather than of vesting) suspend
the absolute ownership or the power of
alienation of the property for a period
ascertainable without regard to the
date of the creation of the first power.

(2) For purposes of the application of
section 2041(a)(3), the value of the prop-
erty subject to the second power of ap-
pointment is considered to be its value
unreduced by any precedent or subse-
quent interest which is not subject to
the second power. Thus, if a decedent
has a power to appoint by will $100,000
to a group of persons consisting of his
children and grandchildren and exer-
cises the power by making an outright
appointment of $75,000 and by giving
one appointee a power to appoint
$25,000, no more than $25,000 will be in-
cludable in the decedent’s gross estate
under section 2041(a)(3). If, however,
the decedent appoints the income from
the entire fund to a beneficiary for life
with power in the beneficiary to ap-
point the remainder by will, the entire
$100,000 will be includable in the dece-
dent’s gross estate under section
2041(a)(3) if the exercise of the second
power can validly postpone the vesting
of any estate or interest in the prop-
erty or can suspend the absolute own-
ership or power of alienation of the
property for a period ascertainable
without regard to the date of the cre-
ation of the first power.

(f) Examples. The application of this
section may be further illustrated by
the following examples, in each of
which it is assumed, unless otherwise
stated, that S has transferred property
in trust after October 21, 1942, with the
remainder payable to R at L’s death,
and that neither L nor R has any inter-
est in or power over the enjoyment of
the trust property except as is indi-
cated separately in each example:

Example (1). Income is directed to be paid

to L during his lifetime at the end of each
year, if living. L. has an unrestricted power
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during his lifetime to cause the income to be
distributed to any other person, but no
power to cause it to be accumulated. At L’s
death, no part of the trust property is includ-
able in L’s gross estate since L. had a power
to dispose of only his income interest, a
right otherwise possessed by him.

Example (2). Income is directed to be accu-
mulated during L’s life but L has a non-
cumulative power to distribute $10,000 of
each year’s income to himself. Unless L’s
power is limited to himself. Unless L’s power
is limited by an ascertainable standard (re-
lating to his health, etc.), as defined in para-
graph (c)(2) of §20.2041-1, he has a general
power of appointment over $10,000 of each
year’s income, the lapse of which may cause
a portion of any income not distriibuted to
be included in his gross estate under section
2041. See subparagraphs (3), (4), and (5) of
paragraph (d) of this section. Thus, if the
trust income during the year amounts to
$20,000, L’s failure to distribute any of the in-
come to himself constitutes a lapse as to
$5,000 (i.e., the amount by which $10,000 ex-
ceeds $5,000). If I’s power were cumulative
(i.e., if the power did not lapse at the end of
each year but lapsed only by reason of L’s
death), the total accumulations which L
chose not to distribute to himself imme-
diately before his death would be includable
in his gross estate under section 2041.

Example (3). Li is entitled to all the income
during his lifetime and has an unrestricted
power to cause corpus to be distributed to
himself. L had a general power of appoint-
ment over the corpus of the trust, and the
entire corpus as of the time of his death is
includable in his gross estate under section
2041.

Example (4). Income was payable to L dur-
ing his lifetime. R has an unrestricted power
to cause corpus to be distributed to L. R dies
before L. In such case, R has only a power to
dispose of his remainder interest, the value
of which is includable in his gross estate
under section 2033, and nothing in addition
would be includable under section 2041. If in
this example R’s remainder were contingent
on his surviving L, nothing would be includ-
able in his gross estate under either section
2033 or 2041. While R would have a power of
appointment, it would not be a general
power.

Example (5). Income was payable to L dur-
ing his lifetime. R has an unrestricted power
to cause corpus to be distributed to himself.
R dies before L. While the value of R’s re-
mainder interest is includable in his gross
estate under section 2033, R also has a gen-
eral power of appointment over the entire
trust corpus. Under such circumstances, the
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entire value of the trust corpus is includable
in R’s gross estate under section 2041.

[T.D. 6296, 23 FR 4529, June 24, 1958; 256 FR
14021, Dec. 31, 1960, as amended by T.D. 8095,
51 FR 28367, Aug. 7, 1986; T.D. 8744, 62 FR
68184, Dec. 31, 1997]

§20.2042-1 Proceeds of life insurance.

(a) In general. (1) Section 2042 pro-
vides for the inclusion in a decedent’s
gross estate of the proceeds of insur-
ance on the decedent’s life (i) receiv-
able by or for the benefit of the estate
(see paragraph (b) of this section) and
(ii) receivable by other beneficiaries
(see paragraph (c) of this section). The
term ‘‘insurance’ refers to life insur-
ance of every description, including
death benefits paid by fraternal bene-
ficial societies operating under the
lodge system.

(2) Proceeds of life insurance which
are not includable in the gross estate
under section 2042 may, depending upon
the facts of the particular case, be in-
cludable under some other section of
Part III of Subchapter A of Chapter 11.
For example, if the decedent possessed
incidents of ownership in an insurance
policy on his life but gratuitously
transferred all rights in the policy in
contemplation of death, the proceeds
would be includable under section 2035.
Section 2042 has no application to the
inclusion in the gross estate of the
value of rights in an insurance policy
on the life of a person other than the
decedent, or the value of rights in a
combination annuity contract and life
insurance policy on the decedent’s life
(i.e., a ‘‘retirement income’ policy
with death benefit or an ‘“‘endowment”
policy) under which there was no insur-
ance element at the time of the dece-
dent’s death (see paragraph (d) of
§20.2039-1).

(3) Except as provided in paragraph
(c)(6), the amount to be included in the
gross estate under section 2042 is the
full amount receivable under the pol-
icy. If the proceeds of the policy are
made payable to a beneficiary in the
form of an annuity for life or for a
term of years, the amount to be in-
cluded in the gross estate is the one
sum payable at death under an option
which could have been exercised either
by the insured or by the beneficiary, or
if no option was granted, the sum used
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