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Comments of John J. Pavlick, Jr., John S. Pachter,


Carla D. Craft, Maurice Baskin, and George M. Coburn'



For the June 18, 2001 Public Meeting on the

Proposed Revocation of the FAR Contractor Responsibility Provisions

The Federal Acquisition Regulation Contractor Responsibility Final Rule published on December 20, 2000, should be permanently revoked and the current language of the FAR maintained. The December 20, 2000, Final Rule, which added various requirements to FAR 9.104 and other provisions, is unnecessary and is likely to cause considerable harm both to the Government and to contractors that sell goods and services to the Government. The Final Rule unreasonably requires contracting officers to make judgments on the seriousness of violations in substantive areas of the law where they have little or no expertise and usurps the proper role of agency debarring officials. Further, the Contractor Responsibility provisions are contrary to Congressional mandates to streamline the procurement process and minimize barriers to commercial companies doing business with the Federal Government. Finally, the certification requirement is expensive and unduly burdensome for contractors.

As indicated in more detail below, there are various reasons why the temporary stay of the December 20, 2000, Contractor Responsibility provisions should be converted to a permanent revocation of this rule.

1.
The December Contractor Responsibility Rule Will Result in Inconsistent

Application of the New Rules By The Contracting Officer

A.
The December Contractor Responsibility Rule requires contracting officers to make judgments on the seriousness of violations in the specified areas of tax, labor and employment, environmental, antitrust, and consumer protection laws. Evidence of these
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violations would include not only criminal or civil actions, but also the findings by administrative bodies, such as the National Labor Relations Board. Non‑criminal violations of these laws have not traditionally been a general, per se basis for findings of non‑responsibility absent a nexus to the contract to be performed. The vast majority of contracting officers have little or no expertise in these areas of law, yet they will be called upon to judge whether one or more violations of these laws indicates that the contractor lacks a "satisfactory record of integrity and business ethics." A negative finding will result in the denial of a contract award to a contractor who otherwise would have received the contract because it represented the best price or the best value to the Government.

B.
The December Rule provides little effective guidance on how contracting officers are to resolve responsibility issues when some evidence of violations of the listed statutes is presented to them by the contractor or by a third party. The lack of effective guidance, coupled with the lack of expertise by the contracting officers, will likely result in inconsistent application of the responsibility provisions to similarly situated contractors, or even by different contracting officers for the same contractor. Thus, the result will be arbitrary and capricious actions by the contracting officers which will undermine the integrity of the procurement process.

2.
Granting Such Broad Authority to the Contracting Officers of All Agencies Will

Usurp the Legitimate Authority of Debarring Officials

A.
Debarring officials are granted broad authority to protect the government's interest through exclusion of contractors from the procurement process. This is not done on a contract‑by‑contract basis, as are non‑responsibility determinations. Rather, action is taken on a broader, more far‑reaching basis, taking into account all relevant facts, including any corrective actions. Because of the broad impact of debarment, there are specific due process provisions to
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protect the contractors' rights. With the broad grant of authority in the December Contractor Responsibility Rule, each contracting officer becomes in effect a debarring official, but without the guidance or the due process protections. Further, contracting officers generally do not possess the expertise, and are provided no effective guidance, to determine when the contractor has taken appropriate remedial action and adequate protections have been instituted. In fact, it does not appear that under the December Final Rule contracting officers can even consider contractor remedial action in response to a violation, unless the remedial action is already part of an administrative agreement. Thus, even if they had the expertise, there is no method by which the contracting officer can consider any remedial actions taken, actions that are generally considered by debarring officials to be very important in determining whether a contractor is presently responsible.

B.
Further, under the December Contractor Responsibility Rule, each contracting officer, regardless of the agency, is given authority to determine when violations of the enumerated laws are so serious as to warrant a finding of non‑responsibility. Currently, the determination of when violations of non‑criminal laws or non‑procurement related laws are considered serious enough to deny a contractor a government contract is reserved to the debarring official of the agency with that expertise. Thus, the EPA debarring official possesses the special expertise necessary to determine when a violation of a non‑criminal, environmental statute warrants debarment of the contractor. Now this determination is no longer limited to an agency with the particular expertise. Thus, for example, a Army contracting officer without the required expertise could make such a determination about environmental laws.
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3.
The December Contractor Responsibility Rule is Contrary to Procurement Law and


Creates Unnecessary Burdens on Both the Contracting Officers and the Contractors


A. The contractor responsibility provisions require the contracting officer to inquire

into all
issues raised regarding the prospective awardee's violations of these laws. This will

likely require coordination with the agency that has the particular expertise to determine if an

identified violation is serious enough, in the context of the particular body of law, to warrant a

non‑responsibility determination. This may take some time, especially for a large contractor

where
multiple agencies may need to be contacted. Such an inquiry may turn contentious and

further
extend the process. All of these steps will cause unnecessary delays and directly conflicts

with the statutory requirement for a more efficient and streamlined procurement process, and the

Congressional mandate to remove barriers to commercial companies selling goods and services

to the Federal Government.

B.
Contractors are likewise unduly burdened because of the certification requirement mandated by the December Contractor Responsibility Rule that requires contractors to disclose findings of violations of the laws in the specified areas that have occurred over the past three years. While the December Rule attempted to lessen the burden by terming this a "check the box" certification, contractors, especially large commercial contractors, will continue to find this certification requirement very burdensome and expensive. The practical result of this certification is that the contractor still must establish a system to capture all notices of violation of the many different types of laws identified in the clause. In that regard, the term "consumer protection" laws, listed in the certification included in the December 20, 2000 Rule, FAR .52.209‑5(a)(1)(ii)(A), is not defined. Thus, contractors do not know what laws are included in that category of violations that would have to be disclosed.
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