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I N THE SUPREME COURT OF THE UN TED STATES

AETNA HEALTH I NC., FKA
AETNA U. S. HEALTHCARE | NC.
AND AETNA U. S. HEALTHCARE
OF NORTH TEXAS | NC. ,
Petitioner
V. : No. 02-1845

JUAN DAV LA;

and

Cl GNA HEALTHCARE OF TEXAS,
INC., DBA C GNA CORPORATI QN
Petiti oner
V. : No. 03-83

RUBY R CALAD, ET AL.

Washi ngton, D.C
Tuesday, March 23, 2004
The above-entitled matter came on for oral
argument before the Supreme Court of the Unites States at

11: 09 a. m
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United States, as amicus curiae, supporting petitioners.
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PROCEEDI NG

CH EF JUSTI CE REHNQUI ST: W wi |l hear argument next in
nunber 02-1845, The Aetna Health Care v Davila and G gnha
Heal thCare versus Cal ad.

M. Estrada.

CRAL ARGUMENT OF M GUEL A. ESTRADA
ON BEHALF OF THE PETI TI ONER

MR ESTRADA: Thank you, M. Chief Justice, and may it
pl ease the Court:

The issue in these consolidated cases i s whether
participants and beneficiaries of ER SA plans may seek
consequential and punitive danages in state court under state
tort law for the allegedly wongful denial of ER SA health care
benefits. The Fifth Grcuit answered that question yes,
reasoni ng that conpletely -- that the conpl ete preenption under
the Federal statute applies to contract clains that essentially
duplicate what's avail abl e under Section 502 of the Federal
statute, but not to tort clains, which give suppl enental renedy
for consequential and punitive damages.

For two principal reasons, the judgment of the Fifth
Crcuit should be reversed. First, this Court has consistently
held that all challenges to the propriety of benefit
determ nation, whether couched in tort or in contract, are
conpl etely preenpted by Section 502 and therefore are renovabl e

and governed sol ely by Federal |aw.
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Second, the fact that the welfare plans at issue in
t hese cases provide benefits for nedical care, as opposed to
disability, death, or some other welfare benefit, does not alter
the anal ysis under the Federal statute or give the states any
nore power to supplerment the renedies that Congress included in
Section 502.

QUESTION  Now just to be clear, M. Estrada, you take
the position that ERI SA Section 502(a) conpletely preenpts the
Texas scheme here?

MR ESTRADA: Yes.

QUESTION  And we don't have before us any conflict
preenption under Section 5147

MR ESTRADA: That is - that is right, Justice
O Connor. That is our position.

QUESTI O\ Ckay.

MR ESTRADA: And turning to Section 502(a) and to the

QUESTION M. Estrada, can | just raise a question?
I"msure you'll cover it in the argunent and | want to get it on
the table. On your first point, that our prior cases have said
that 502 is the exclusive renedy for actions to acquire benefits,
is there a distinction? Sonme of your opponents argued between
deni al s based on the terns of the plan, that this just doesn't
qualify for sone reason, on the one hand, that you just should

get the answer out of the plan, and denials based on a

5

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

di scretionary decision as to whether the nedical treatnent was
appropriate or not, which would require the exercise of sone kind
of professional judgnment. The nurse mght think he doesn't need
an extra day in the hospital or sonmething like that. 1Is that a
valid distinction or not?

MR ESTRADA: No. And let me turn to that -- that was
ny second point, but I'Il turnto it now The use of nedica
criteria, whether discretionary or not, is inherent in health
care coverage and usually is also inherent in - - in disability
coverage. Yet, last Term in the Black & Decker case, this Court
held that the -- that a claimant's treating doctor gets no
special deference in a claimfor the benefits where the issue is
whet her the medical factors warrant a disability finding. Under
the theory bei ng advanced by Texas and the respondents in this
case, however, Black & Decker needn't, and nmaybe even coul dn't,
be an ERI SA case because a state of the union could regulate the
nmedi cal conponent of the disability finding under the guise of
regul ating the practice of nedicine and could give tort renedies
and consequential and punitive danmages whenever the plan
di sagreed with the -- with the claimant's doctor

QUESTION  Yes, of course they could, but the fact that
if we held there was no preenption, it wouldn't necessarily nean
they would win on the merits. | nean, you are -- your drug
fornmul ary may be absol utely defensible, even though it could be

tested in a state court proceedi ng.
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MR ESTRADA: Weéll, | didn't understand the claimas to
the Aetna case necessarily to be a challenge to the promul gation
of the formulary, which is expressly authorized by the
prescription drug witer of the plan. | understood the challenge
to be to a particular benefits decision that was nmade when Aet na,
as the insurer and plan adm nistrator, concluded that the benefit
was not covered in the circunstances because of the step therapy
requi renent.

QUESTION | don't want you to go too |ong on point two
wi thout getting back to point one, but as long as we're here, it
does seemto ne that the dichotony, the duality you propose
bet ween a deci si on about benefits and nedical treatment mght, at
the edges, blur into each other. |[If | say, as Aetna or C G\A
you're not authorized to seek this treatnment and the person has

no other funds, basically, that is a treatment decision, in a

sense.
MR ESTRADA: No, it is not, Justice Kennedy. The

pur pose of enpl oyee benefits plan -- benefit plans is to cover

sone things for the enployees. |If the plans in these cases said

that the benefit was $100 for each hospital stay or that you got
$20 for your drugs, whatever they may be, no one woul d deny that
that was a -- that that was a benefit determnation. As | said
earlier, with respect to nedical care, it has always been the

case that in determning the scope of coverage, medical factors

have al ways been used and that factor is inbedded into the
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background under st andi ngs of how this very statute works.

For exanple, Section 503 of the statute allows the
Department of Labor to pronul gate regul ations to deal w th how
clains are made and the like. One of those regulations by -- by
the Departnent of Labor expressly contenplates that if a clai nant
has a proposed treatment turned down, he nmay appeal to a named

fiduciary who is required, under the DOL regs, to consult with an

-- with an appropriate medical hair -- care professional and --
QUESTION | guess ny point was, at some time, and even
in these cases, there -- that there was a conponent of what we

m ght call nedical judgnent invol ved.

MR ESTRADA: That is undisputed, Justice Kennedy, and
| think that our position is that there is a fundanenta
di fference between a clai mant who has a doctor patient
rel ationship with his doctor and a clai mant who has an insuretal
coverage relation with his insurer. Just to put it into context
of legal practice, if the person reading the plan docunents and
denying a claim-- the claim excuse ne, uses nedical training to
concl ude that the plan docunents did not cover a treatnent,
think few people would think that that entitled the claimant to
sue the person who turned it down for |egal mal practice.

And the sane is basically true here, too, because the
plan's -- the plan's role, as is very clearly expressed, for
exanple, inthe -- in the text of the Muinitronics plan, is to

deal with the question, shall we pay or shall we not pay. And
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that's actually precisely what Texas has targeted here.

If I could direct the Court's attention to the petition
appendi x in the Aetna case, 02-1885, the relevant parts of the
Texas statute are set forth in page 59a and --

QUESTION:  59a of what?

MR ESTRADA: O the Aetna petition appendi x, 02-1885,
M. Chief Justice. And as -- and there are three that are
relevant here. Two of themare on page 59 and one of themis on
page 58a.

The first one that | want to point out is close to the
top of the page. It is an affirmati ve defense under the Texas
statute that the managed care entity did not deny or del ay
paynment. This is not about treatnent. It is a defense that it
did not deny or delay paynent. And of course delay nay be a bid
for - of what a -- of what the role of the admnistrator is

The second aspect of the statute is that the statute
nmakes very clear, once again on page 59a, that the managed --
that the liability -- oh. This is subsection d, M. Chief
Justice, which is the next followi ng --

QUESTION  Ch.

MR ESTRADA: -- you know, the one that | read. And it
says the act creates no obligation on the part of the health
i nsurance carrier, nmoving down a little, to cover a -- to provide
a treatment which is not -- which is not covered by the health

care plan or entity. Once again, this is targeting the coverage
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aspect, not the treatnent.

QUESTION  Yes, but let ne just focus on the case
i nvol ving the woman who may have needed a second day in the
hospital. |Is it correct that they -- an agent of the HMD had
di scretion to grant that second day if the nurse thought it was
really nedically required?

MR ESTRADA: | don't -- | don't knowif there's
anything in the record about that. Wat is clear fromthe record
and from Federal |aw, Justice Stevens, is that somebody in the
pl an woul d have discretion to hear her appeal, even if the nurse
that -- that turned the request down --

QUESTION:  So the decision as to whether she woul d have

t he second day in the hospital would depend on a nedi cal judgnent

nmade by an agent of the plan. |Is that correct?
MR ESTRADA: It would -- it would ultimately -- it
would ultimately turn on -- on a coverage decision that nay

i ncl ude nedical criteria.

QUESTION  But the coverage is if it's nedically
needed, it would -- she would get the second day. But whether or
not it's covered then turns on a nedi cal judgnent, does it not?

MR ESTRADA: But the question of medical necessity is

a coverage term It is not a nedical term Justice Stevens, and

QUESTION:  Yes, but is not correct, to make the

coverage deci sion, one has to nmake a nedi cal decision?

10
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MR ESTRADA: It -- one has to make -- one part of the
coverage decision is the medical decision. |In the Aetna case,
for exanple, the plan sets forth a definition of nedica
necessity which -- which sets forth, | do point out, is that you
have to need it -- to need the care --

QUESTION  Well, | was focusing on the CGNA case
because it seened to ne that it's alittle clearer there that
there woul d be a medical judgnent required.

MR ESTRADA: Well, once again, Justice Stevens, we do
not contend that health insurance does not involve the
consi deration of medical factors. And, as | said, it is al nost
i nherent in the nature of the product that it would, just as |
never had car insurance before | actually owned a car

QESTION But it's alittle -- it's alittle like --
if you're telling doctors what's nedically necessary under the
plan, it's in effect maybe defining the basic standards of
nedi cal care, in a way.

MR ESTRADA: That is not right, Justice O Connor, for
the follow ng reason. The plan docunents here, and the
background understanding of all of the parties, is that it is for
the treating doctor to chart the course of treatnment for the
patient and, in fact, under the AVA's ol d code of ethics, which
we cite on page 6 of the Aetna reply brief, a physician is not
allowed to sway his judgment as to treatment by the existence or

non- exi stence of coverage. |n nmany cases, unfortunately, there

11
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wi Il be peopl e who have no coverage or no insurance, or may be
under - i nsur ed.

But just to bring back the case to what the statute is
about, this statue is about encouragi ng enpl oyers to nake hard
choi ces to give coverage to enployees to the extent they can
There is no requirenent in Federal |aw that requires enployers to
give -- there are very few requirements in Federal |aw that
require enployers to give particular benefits if they choose to
have a plan. And, as this Court has said, nost recently in the
Rush case, this is about a bargain with enpl oyers that seeks to
encourage the formation of these plans and the provision of
benefits to the extent possible by assuring enployers of limted
liabilities under predictable standards.

QUESTION If you are correct that Section 502(a)
preenpts, is it possible that under ER SA 502(a)(3), that the
plaintiffs mght recover some noney, for exanple, for pain and
suffering or things like that?

MR ESTRADA: | would think not, Justice O Connor. Qur
am cus, the Department of Labor, may take a slightly different
view of that. Qur reading of the Mertens case and the Geat West
case, which seenmed very clearly, to us, at least, to stand for
the proposition that equitable is to be determ ned by reference
to a historical examnation of all that is available in equity --

QUESTION  Yes, but if you make an anal ogy to a trustee

inequity, | think this is a different case than Mertens or G eat

12
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West, because here, the Aetna and CIGNA are fiduciaries, are they
not ?

MR ESTRADA: Aetna is -- and CCGNA is for purposes of
cl ai ns processi ng.

QUESTION  Yes. And so, as a fiduciary they're -- they
are analogous to a trustee, at |east, the government said, if |
read their footnote 13 right, that back in the ol d days when
there were -- was a division of the bench, that one of the
remedi es avail abl e against a trustee would be in the nature of
make whole relief that would put the beneficiary in the position
he woul d have been in if the trustee had not commtted the breach
of trust.

MR ESTRADA: That was the viewto which | referred to
earlier, Justice Gnsberg, and it is possible that it nay be
right. It seems to me, based on G eat Wst and Mertens, that it
woul d be a tough case to nake, but it is not the issue in this
case. Now --

QUESTION  No, but the whole thing would work if we
could do that, wouldn't it? | mean, if we could get Mertens
consi stent with what Justice G nsherg just read, then you woul d
provi de people who are hurt, in the way these plaintiffs were
hurt, with a renedy. It wouldn't be punitive danages, but they
woul d be nade whole. So, if you are right in that this is
basically a -- this is basically a clains decision and you

shoul dn't give punitives and others for the incorrect making of a

13
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claims decision. But the hole in this is that then the woman
gets nothing or virtually nothing and, if we coul d reconsi der
that part, it wuld all work, wouldn't it?

MR ESTRADA: Well, it mght, but it also works in the
way it currently is for the following reason. The interaction of
the structure of Section 502 and Section 503 is intended to set
forth a mechani sm under the DO. regs under Section 503, to
encourage the expedis -- the expeditious resolution of clains
di sagreements. And this is -- the statute contenpl ates
litigation but is not about litigation. This is all about giving
the benefit when it is needed and not about waiting until it no
| onger hel ps you, having bypassed all avenues you had at the
time, external review, plan appeals, or maybe an action for an
injunction and then suing for relief, nake whol e or ot herwi se.

If I could, M. Chief Justice, | would like to reserve
the remai nder of ny time

CH EF JUSTI CE REHNQUI ST:  Very well, M. Estrada

M. Feldman, we'll hear fromyou

ORAL ARGUMENT OF JAMES A FELDVAN
FOR UNI TED STATES, AS
AM CUS CUR AE

QUESTION M. Feldnman, will you tell us what the
governnent thinks can be recovered under 502(a)(3) in the way of
darmages or other recoveries?

MR FELDVAN Yes. As Justice G n -- as Justice

14
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G nsberg said, our position, |I think, is in footnote 13 of our
brief, and it's a position the Departnent of Labor has taken in
cases and numnber --

QUESTION Pretty big point to be in a footnote.

MR FELDVMAN. Well, it's -- it really isn't the issue
in this case because our position in this case is that the clains
are preenpted by 502(a)(1)(B). But, in a case where there was a
fiduciary involved, in the days of the divided bench, when a
beneficiary sued a fiduciary, they weren't -- they could -- were
able to get make whole relief. And the -- by the same --

QUESTION  Lest we be too sangui ne about the
application of that lawin this context, | don't know any
equi t abl e cases that woul d consi der nake whole relief to be
giving -- where what is at issue is nerely the payment -- the
failure to pay noney, refusal to pay noney. Make whol e relief
woul d gi ve you what you woul d have done with that noney if you
had gotten it. That's very strange.

MR FELDVAN You get -- there were -- there are cases
that I -- I don't want to get too deeply into 502(a)(3)(B)
because | don't think it's what's at issue in this case. But
there are cases in which, for exanple, a trustee doesn't buy an
i nsurance policy that they're supposed to buy and then the
beneficiary can get, as a relief, whatever the value of that
i nsurance policy woul d have been and --

QUESTION Sure. But all that's going on here is that

15
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the claimant was perfectly able to buy Vioxx with his own noney,

but when it was said by the insurer that they wouldn't pay for

Vi oxx, the claimant went and -- went with the drug that was
covered. | have serious doubts whether we can take confort in
the fact that even if we deny relief here it'll all be okay

because under traditional equity law, in a situation |like that,
you can -- you can get whatever you woul d have done had you been
given the nmoney. | don't know that that principle washes.

MR FELDVAN:  Well, 502(a)(3) -- | mean, ER SA does set
up a beneficiary trustee -- a beneficiary fiduciary type of
relati onship that does have analogies in traditional equity. But
in any event --

QUESTION  And the governnent has taken position --
this is -- the footnote was not the easiest to read, but | take
it the Departnent of Labor has taken the position, in sone ERI SA
cases, that there would be just the kind of relief that Justice
Scalia mentioned. Wuld this case fit that pattern?

MR FELDVAN | -- it's not clear to me whether it
woul d, because it's not clear to ne whether there was a fiduciary
involved in this case. Neither of the claimants in this case
neither they -- the people who denied the benefits on behal f of
the plans may or may not have been fiduciari es.

QUESTION  But, as M. Estrada just told us that, for
t hese purposes, both Aetna and C GNA woul d be fiduciari es.

MR FELDVMAN: They -- well, whether the -- you know, |

16
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frankly haven't thought about whether the plan itself would be a
fiduciary. Odinarily, the way the ER SA schene is supposed to
work is, if you have a denial of benefit, you have a right to
appeal to an appropriate named fiduciary, and at that stage,
departnental regul ations give you kind of very substantia
procedural rights to make sure that benefits determ nation gets
made very qui ckly and appropriately, in light of the nedica
exi genci es of the case.

QUESTION | would i ke to hear your argunents on the
preenption issue.

MR FELDVAN  Thank you. Qur argurent is that the
Texas | aw provides an additional renedy to that in Section
502(a) (1) (B), because respondents' right to recover conpensatory
and punitive damages in this case depends on their show ng that
they had a right to the benefits under the plan -- under the
terns of their plan. The state |law provides that plaintiffs nust
prove that the plan's failure to exercise what the state | aw says
is due care, that their failure to exercise due care is the
proxi mate cause of the plaintiff's injury. The only way that
that could be true is if the plan didn't pay benefits that it was
obligated to pay under the terns of the plan. The plan --

QUESTION  Yes, but in the situation in the hospita
case, there was no tine to get relief. How could they -- how
could they get relief fromthe denial of the extra day in the

hospi tal between m dni ght and the next norning?
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MR FELDVMAN. Well, | -- in the first place, she was
told before -- | think the conplaint says she was told before she
entered the hospital that she would have only one day in the
hospital. But in addition --

QUESTION Unless it was nedically necessary to stay an
extra day.

MR FELDVAN. Right. And | would just say there's
about three backstops there. One is Department of Labor
regul ati ons say you have to nmake determ-- these determ nations
as soon as possi bl e considering the nedical exigencies of the
case and she didn't --

QUESTION: And what does that nmean in the hospita
setting? And what -- was she going to file a conplaint with the
Department of Labor?

MR FELDVAN. These clains can be made orally, again,
if the exigencies require, and she could -- she didn't try -- as
far as we know, no one nmade a phone call to the insurer and said
can | get the extra benefits; she needs it. W don't know what
the results of that woul d have been.

QUESTION Well let's assune the case -- because your
preenption argunent woul d cover even the nost extreme case.
Assunme the case in which the patient and the doctor both call ed
t he agency and appeal ed and they said we're too busy, we can't
handle it and it later determnes they were -- did not exercise

due care

18

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR FELDVMAN. But then --

QUESTION Wy are you preenpting the state providing a
remedy for that situation?

MR FELDVAN  That woul d have been itself a denial of
their obligations under the Departnment’'s clai mprocessing --
clai ns processing procedures. But let ne say there's also --

QUESTION It would have been a denial, but it wouldn't
have given her the extra day in the hospital ?

MR FELDVMAN: Right, but there are other backstops for
her getting the extra day in the hospital. She is, at that
point, in the same position as anyone el se who can't pay for
another day in the hospital but they need it.

QUESTION: | under st and.

MR FELDVAN It's up to her doctor, w th whomshe has a
doctor patient relationship that's a consensual rel ationship for
providing medical treatnent. It's up to her doctor to decide
when she shoul d be di scharged fromthe hospital and when she
shoul dn' t.

QUESTION:  But she can't --

QUESTION  But the question we really are facing is
whet her the State of Texas is denied the authority to provide a
remedy in that situation.

MR FELDVAN  Yeah, but the State of Texas has many
remedi es to make sure the hospitals don't di scharge people who

need an extra day in the hospital and medical ethics provides
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addi tional reasons why doctors have -- cannot discharge patients
who need an extra day in the hospital

QUESTION If you take the -- the drug case, the man
couldn't pay for the nore expensive drugs. He didn't have the
neans and so he took the drug that the HVD approved with
di sastrous results. There was no -- w ndow -- there was no timne.
He was in intense pain. He had to take sonething to deal with
t he pain.

MR FELDVMAN: There was -- he took the drug, | think
that -- the record actually shows, | think, that he took the drug
for several weeks before he had -- before he had the problemwth
it. He could have been pursuing the plan renedies all throughout
that. In addition, Texas law, |ike the |aw of 44 other states,
provi des for an independent review nechani smwhich is also
designed to decide at the front end whether -- what benefits
you're entitled to. And under that mechani smhe could have
sought i ndependent review from sonebody who's independent of the
pl an, not subject to any bad incentives he m ght have thought the
pl an m ght have, to nake an accurate determ nation of what is --
what he's entitled to and what he's not entitled to.

It's -- there are -- there are a nunber of renedies
that people can -- that people have in order to make sure they
stay in the hospital. Wat the ERISA plan is doing here is
sinply nmaking a benefits determnation. It's a pure

determ nati on under ERI SA and it's not based on the formati on of
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a doctor patient relationship which the patient has with their
doctor. It's based on their determ nations under ER SA, under
Section 502(a)(1)(A) -- Section 502 of ERI SA, Congress drew a
very careful bal ance between the needs for a pronpt and quick
clains processing procedure that will be effective and will

deci de i n advance whet her you get benefits and the public
interest in encouraging the formati on of enpl oyee benefits plans
and encouragi ng the provision of benefits under those plans.

To allow states to essentially say, as the state has
said here, well, we're going to provide an additional renedy that
Congress rejected when it drew that careful bal ance, would be an
-- as the Court said in Pilot Life, to conpletely underm ne
Congress' s deci si ons about how this system should be structured.

The state has anple authority to address medical mal practice in

the state in between -- between doctors and patients where that
doc -- consensual doctor patient relationship has been forned.
What it doesn't have authority to do is to take its -- that

nedi cal mal practice law and extend it, not to the normal doctor
patient situation, but to a situation that is governed by Federal
| aw under Section 502 and by the renedi es that Congress chose
wher e appropri ate.

QUESTION Is there any indication in the record
whet her these individuals did not have the funds to stay in the
hospi tal another day or to buy Vi oxx?

MR FELDVMAN. There's -- | don't think there's any
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i ndi cation of whether they did or not. And, in fact, | don't --
| think that under the co-paynent of the Aetna plan, Vioxx
woul dn't have been terribly expensive because Aetna woul d have
pi cked up sonme of tab for that. But all of those would be facts
relating what's in the plan. | think they all just point out
that the question in this case is what the plan provided and did
the plaintiffs get what the plan provided. And this Court
decided, in Pilot Life and in Metropolitan Life agai nst Tayl or
and it reaffirnmed two terns ago in the Rush Prudential case, that
those questions are ER SA questions and Congress decided that --
set in place a set of renmedies that allow for very substantial
rights to determ ne whether you're entitled to the benefit, but
limted your rights to sue for pun -- for conpensatory and
especial ly punitive danages afterwards, because there's also, on
the other side of the bal ance, the need to encourage enployers to
provi de healthcare and to create ER SA pl ans.

And, as | said, to allow states to interfere in that
bal ance and, as Texas has done here, to create a cause of action
which is essentially for the denial of a plan benefit, and that's
sonething that the plaintiffs, | think, have to prove in order to
prevail, is to directly interfere with that decision that
Congress nade.

QUESTION But is it not correct that those cases did
not involve treatment decisions, Pilot Life and Metropolitan?

MR FELDVMAN: Those cases involved disability
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i nsurance, but they were -- they had a nedical element in those -
- in those decisions. That's --

CH EF JUSTI CE REHNQUI ST:  Thank you, M. Fel dman.

MR FELDMAN.  Thank you.

CH EF JUSTI CE REHNQUI ST: M. Young, we'll hear from

you.
ORAL ARGUMENT OF GECRGE P. YOUNG
ON BEHALF OF THE RESPONDENTS
MR YOUNG M. Chief Justice, may it please the Court:
I want to focus on the narrow Federal jurisdictiona
i ssue because this case -- these two cases cone to the Court

based on the Federal renoval doctrine that goes under the rubric
of conplete preenption. |In each of this Court's cases on

conmpl ete preenption, the plaintiff's cause of action, while not
citing to the Federal statute, alnost exactly duplicated the
Federal renmedy. Here we don't have that.

Here, what Texas has done is to fill a vacuum and say
we are going to set out a professional nedical standard of care
when HMOs make nedi cal necessity decisions. Under the HMO s
position, they would be free to say we're going to use the
nmedi cal necessity standard of a witch doctor or whatever we
decide it is on today's basis without any reference to objective
medi cal standards. Now, their nedical necessity statenent
doesn't say that, but under their argunent today, they would be

free to do that.
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QUESTION  Wat do you nean free to do it? They woul d
be subject to -- to an appeal and an appeal to an i ndependent
aut hority.

MR YOUNG Yes, Your Honor. They -- yes, Justice.

QUESTION And if they didn't pay up, they woul d be --
woul d be liable to danages.

MR YOUNG |If there is time for an appeal and if the

circunstances would permt an appeal. An appeal is a great thing
in these cases. Independent reviewis a great thing --
QUESTION No. Wat I'm-- I'mjust speaking to your

poi nt of whether they' re Scott free to do whatever they want.
They surely aren't, you know. Even if the appeal cones
afterwards, the clainmant can get the noney that's owed and the
relief provided by 502(a).

MR YOUNG But, Justice Scalia, in these two cases,
the patients did what the HVO wanted and when, under their
argunent, if the patients do what the HMO wants and it turns out
t hose were bad nedi cal decisions, there is no remedy. ER SA --

QUESTIONS: They don't do what the HMO -- all the HVD
said is, look, under the plan, as we understand it and as we
judge nedical necessity, we don't have to pay for Vioxx. Now if
you want to have Vioxx, buy it yourself, and | gather there was
sone co-paynent that woul d have been given, and if their doctor
t hought that Vioxx was really essential, surely the doctor would

have abi ded, you know, pony up the noney.
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MR YOUNG Well --

QUESTION  But to say that the plan condemed themto
not using Vioxx is sinply not true. Al you re talking about
here is noney. The claimant didn't want to lay out the
addi tional nmoney for the Vioxx.

MR YOUNG Well, the truth is, Your Honor, that
nei ther of these claimants woul d have needed health insurance if
they had the independent means to just whip out a gold card and
pay for the drug.

QUESTION  See, that's why I'mthinking that Vioxx is
not that -- you know, on your argument you were just making, and
['Il only lead you into this red herring once.

MR YOUNG Ckay.

QUESTION  But it would all work, you see, if | have a
trust, the trust is supposed to buy ne an insurance policy, and
through total fault of the trust it doesn't, and the house burns
down, that equitable relief appropriate would be consequenti al
damages of the value of the house. Now, if that were an
appropriate case, other equitable relief, this whole thing would
work and you woul dn't be having to fill a vacuum

MR YOUNG But under this Court's opinions previously
under 502, that renmedy and those kinds of relief are not
avai | abl e.

QUESTION: So you see then the logical point where |'m -

- 1'dlike to say nodify those perhaps, but, well, the very fact
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that you're trying to fill this hole here proves the point,
because if there is a hole, it's because the court has
interpreted this statute perhaps wongly as the Federal relief
being A B, and C. Maybe it should be A, B, C, and D, and so
what the state's trying to do here, is add D. And the one thing
they can't do, is add Dto A B, and C

MR YOUNG It's true, Your Honor, that there is this
hole, but that is not the reason that we should prevail on this
narrow jurisdictional issue, because it's the source of the duty.
The duty that arises here is not based on what is in the plan
docurent on rnedi cal necessity. It cones fromthe external duty
that is inposed by Texas statute to neet the professional nedica
standard of care.

QUESTION Well, how different is the question of the
merits here, whether you should prevail and the question of
conpl ete preenption which is raised in the renoval issue?

MR YOUNG M. Chief Justice they are different.
Because, in this narrow issue, the conpl ete preenption issue,
especially when one | ooks at Pilot Life and Taylor. Those two
decisions relied very heavily on section 301 cases, the Labor
Managerment Rel ations Act cases. But if you | ook at those cases
since Pilot Life and Taylor, every time the duty arose from
sonet hi ng separate than the col |l ective bargai ni ng agreenent,
every time this Court has said that there is no conplete

preenption
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QUESTION: So your viewis you could prevail on the
propriety of renoval, because there's not conplete preenption
and yet go back and | ose on the issue of whether your claimis in
fact preenpted?

MR YOUNG Yes Your Honor, that is the way conplete
versus conflict preenption can work and the way that the fifth
circuit said it could work. Now |l want to be clear, we don't
think that we | ose on Section 515 preenption either. And in fact
every time this Court has gone through an ER SA anal ysis and
found Section 502 preenption, every time, it first goes through
the Section 514 step. Now that brings me to sonething that nay
be sensitive in light of one of the opinions issued today. But I
want to talk a little bit about the insurance savings cl ause
under Section 514, because it's very inportant. This Court, in
Rush Prudential said, that when a state regul ates medica
necessity, as Texas does here, that falls within the insurance
saving clause. Cdearly this statute falls within the insurance
saving clause, especially as applied in these two cases.

QUESTION Well that's contrary to Pilot Life, isn't it?

MR YOUNG No, Your Honor, and for this reason. Wile
Pilot Life has a statenent in there, that --

QUESTION A very definite statenent.

MR  YOUNG that 502, might trunp and probably
according to Pilot Life could trunmp the insurance saving clause

the Court also found very clearly that the insurance saving
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clause wasn't met in that case. And this Court has never faced
what this Court, the najority in Rush Prudential called the
forced choice, between an insurance saving clause and Section
502. And it's very inportant to look at the plain text of
Section 514. Because Section 514 (b) the insurance saving

cl ause, says very clearly nothing in this sub-chapter can be
construed to preenpt.

QUESTI ON:  The strangeness of your argunent is that
you say all right, Pilot Life faced that issue, and says the
savings clause doesn't apply in the conpl ete preenption
situation. Your argunent is that in effect by defining the --
the benefit -- by Texas' act of trying to define the benefit
denial as equivalent to the practice of medicine, it therefore
gets us back into the insurance saving clause. It seens to me an
irrational |ogical leap. 502 says we get out of the insurance
savi ngs cl ause because of conplete preenption, Texas says by
saying what you're really doing in denialing -- denying a
benefit, is practicing nedicine. W get back into the business
of insurance, and the insurance savings clause applies. | just
can't follow that.

MR YOUNG Your Honor, the confusion arises because we

don't wite -- we don't wite the terms of the HMJ s coverage if
you will. They're the ones that say, in determning what we w |
pay for, if you will, we are going to nake nedi cal deci sions.

QUESTION Well they're the ones that --
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MR YOUNG They're the ones that can --

QUESTION is there any insurer that does not at somne
poi nt incorporate sonme issue of nedical judgerment init's
cover age?

MR YOUNG Yes.

QUESTION If it does not, then in effect it is giving
carte bl anche to any nedi cal decision by a doctor without right
of review

MR YOUNG Yes, Your Honor, in fact, some HMD s in the
last two or three years have abolished this second guessing of
t he physician, this nedical necessity step.

QUESTION But let's -- but if suppose they don't, do
the agents of the insurers who make these determ nations do they
have to be admtted to the practice of nedicine in Texas?

MR YOUNG Not in Texas, but they have to be nedical
prof essional s according to the Texas statute. And the Texas
statute says, when you make these deci --

QUESTION What is a medical professional ?

MR YOUNG Well, in the case of a nurse, nursing
judgrment. In the case of a --

QUESTION: But they don't have to be doctors?

MR YOUNG They do if they're naking a nedical decision
that a doctor would make. Under Texas |law they do, and they're
held to that standard. And that's all we're doing here. 1Is

we're holding themto that medi cal standard.
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ERI SA says not hing, Justice Scalia, about what standards the
HMO s or deciders have to neet.

QUESTI O\ But you tal k about the standard of care, but
they're not giving care. They're giving out noney.

MR YQUNG Your Honor.

QUESTION They're not giving care at all, the caregiver
was the individual's doctor who said stay in another day or take
Vioxx. The care -- all this conpany was doi ng was | ooking at the
contract, do we owe any noney.

MR YOUNG Justice Scalia --

QUESTION That's not giving care.

MR YOUNG Justice Scalia |l think it would be very
hel pful to I ook at when a payment decision could be nmade and when
it is made in these cases. You start an episode of care here,
you finish it. The bill comes due to make the paynent. Here the
HVOs don't wait until the bill cones due to make the payment
decision. They make the decision as part of a medical necessity
determnation, in here, earlier in the mddle, concurrent review,
or prospective reviewis the technical term

QUESTION But it's a decision to pay noney?

MR YOUNG It is a decision that nay --

QUESTION O not to pay noney?

MR YOUNG Not exactly Your Honor, because it is a
decision that could result in not paying nmoney, but it is first

f orenost done here, or here to influence the nedi cal decision --
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QUESTION It's both. It's both and the trouble with it
is, if you -- you could have narvel ous | aws in Texas governi ng
pensi on trustee behavior, governing all trustee behavior. But
Congress says well you can't apply your marvelous rules to ERI SA
plan trustees. And now it seens to have said, and you can't
apply your marvel ous nedical rules, even to a doctor, where what
the doctor is doing in that instance is not acting as a doctor
for treating the patient, but rather acting as a determ ner of
whet her he will get the ERI SA plan paynent. And what we have in
your case | guess is a person who does both. He does sonething
of both. But where they are inextricably m xed and where there
is a very large share of making the benefit determnation, is it
fair to say that Congress woul d have wanted the Texas law to
appl y?

MR YOUNG Yes, because of Pegram this court in Pegram
said very clearly --

QUESTION: I n Pegramyou were dealing with the doctor
who was the treating physician, that is precisely what Justice
Bryer has just defined as not being the case here.

MR YOUNG Your Honor, in Pegramthis court said -- the
majority said there's no basis to distinguish an HMO where t he
deci sion's nade --

QUESTION: When we were dealing with a treating
physician, we're not dealing with a treating physician here.

MR YOUNG But here Your Honor, you're dealing with a
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nmedi cal judgrment that's not rmade at the end when the bill comnes
due, it's made early on with the sol e purpose of influencing the
nmedi cal treatment, the course of treatment. |If this were only
about payment --

QUESTION WAy do you say that? | don't think AETNA
cares whether this individual took Vioxx, or whether this patient
stayed in the hospital for another day. | don't think AETNA
cared a bit. Al AETNA cared about was whether it had to pay for
it. That's all.

MR YOUNG Justice Scalia, if that were true then they
woul d make these decisions at the end. Because by shifting --

QUESTION It's inportant to the patient to know.
Because the patient when -- when the patient finds out that if
you take Vioxx, you'll have to pay for it yourself, the patient
can then ask the doctor, look doc, is it really inportant that I
take Vioxx or is this other stuff in your judgment as the
treating physician, is this other stuff good or not -- good
enough. |t seens to ne you want that decision to be nade early.

MR YOUNG Well, the truth is that maki ng the decision here
shifts the risk. |If it's nmade at the back end the risk is
shifted to the pharmacy, or the doctor, or the hospital. Wen
it's made here, it puts the risk squarely on the patient.

QUESTION: Wl | except that you say when it's nade here
it is the choice of the doctor, the pharnmacy or the hospital to

seek that judgnent early, isn't it. In other words in the -- the
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doctor coul d have gone ahead and prescribed Vi oxx, and sent the

bill in. The doctor could have kept the patient in the hospital
anot her day, and sent the bill in. The insurance plan didn't
force an early decision. It gave an option of an early deci sion,

so they woul d know where they stood.

MR YOUNG According to the docunentati on the HVD has,
Your Honor, the two HMX> require that those decisions be sought
fromthembefore or in the mddl e of treatment --

QUESTION If you don't get it then, they autonatically
deny it later?

MR YOUNG It's not just that they could deny it, they
-- there coul d be consequences to the provider. They coul d be
desel ected fromthe network, they could be told you' re not going
to get to see anynore of our patients.

QUESTION So, they do force it. M prenise was w ong.

MR YOUNG They do force it, Your Honor. And that's
the reality.

QUESTION WVell, | really thought the train left the
station in Pilot Life. | guess you don't agree with Pilot Life.

MR YOUNG Wl no, Your Honor, we are not here to
disagree with Pilot Life. FPilot Life works in the narrow
ci rcunmstances in which it's been applied.

QUESTION Well | thought that this was that
ci rcunst ance of benefits.

MR YOUNG | was afraid you might. | was really afraid
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you m ght.

QUESTI O\ Yes.

MR YOUNG Then could we tal k about Taylor a little
nore, because that's really the conplete branch --

(Laughi ng)

MR YOUNG | guess | cone back to the Chief Justice's
poi nt which is we could have a situation where Pilot Life
preenption could occur, but the Taylor holding is the one we're
nost concerned about, and here we are not trying to duplicate a
claimthat woul d be made under ER SA, under an ER SA duty.

And that |eads nme back to sonething else that's come
up. The ERISA and it's regul ati ons say nothi ng about setting a
nmedi cal standard of care, when these nedical judgnments are mnade.
That's an indication that it was left to the states, and should
be left to the states. But this Court could certainly indicate,
well this may still be preenpted, but it shouldn't be renoved to
Federal court, under conpl ete preenption doctrines.

QUESTION Vel | how woul d that advance the general |aw
at all? | mean, if the nmerits are decided agai nst you, you know,
| don't think we took this case to deci de some question of
removal jurisdiction, but | -- perhaps ny coll eagues don't agree
with ne.

MR YOUNNG Wll, that is the very narrow issue that in fact
certiorari was granted on. And it is an issue that this Court

last ruled on in the Anderson case last Term and that case is
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on aterm--

QUESTION It's a claimthat depends on a denial of
benefits, and isn't that the touchstone under Pilot?

MR YOUNG In fact Your Honor, you could have a situation
where the nedi cal necessity decision is made prospectively or
concurrently and that's not a paynent denial, in fact that's what
we have in nost circunstances of these kinds of cases.

QUESTION But it is the predicate for a paynment denial,
or a paynent granted.

MR YOUNG Really Your Honor, in truth these decisions are
never expressed by the utilization nurse at the hospital as a
paynment issue. She says you've got to go horme now.

QUESTION Well let's go back to ny question -- | didn't
nmean to go off on a tangent. M question was, doesn't Pil ot
Life, turn on a determ nation which governs the payment or non
payrment of benefits?

MR YOUNG Yes, Your Honor. Here --

QUESTION: Then this it seens to nme is such a

det erm nati on.
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MR YOUNG Well, but here Your Honor, you could have a
paynment determ nation that conplied conpletely with their
internal document -- docunments. Their definition of mnedical
necessity, what they say they will and won't do. And still
violate the Texas standard for medical judgnments and that's the
probl em

QUESTION It is indeed. That's why it's preenpted.

MR YONG VeIl --

QUESTION: You' ve described it very clearly.

MR YOUNG Well -- Your Honor, except we're confusing
remedi es, and duties. The Texas duty is found no where in ER SA

QUESTION May | ask this question. Could you ever
recover under the Texas statute without proving that you were
entitled to have the benefit paid?

MR YOUNG It would not --

QUESTION It wouldn't be phrased in those terns.
Wuldn't it be part of -- wouldn't it be a necessary el ement of
your claim that part of what you're -- that you did have an
entitlement to have that benefit paid.

MR YOUNG It would be an undisputed fact. It would be
for exanple in these two cases. |It's undisputed that Ruby Cal ad
could get unlimted days in the hospital. The only issue is the
medi cal judgrment that she had to go hone. Sanme with M. Davila.
The nedi cal judgrment was that he would not get the Vioxx; he

woul d get the cheaper generic drug. And --
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QUESTION But for you to prevail in Texas, it seens to
nme you have to be able to prove that they had a duty to pay for -
- to provide himw th the paynent for Vioxx.

QUESTION  But the statute says this, it says that it
shall be a defense to any action that one -- neither the health
i nsurance carrier is -- didn't control the health care treatnent
decision. Wich it wasn't here. And two, the health care
i nsurance carrier did not deny or delay payment for any treatnment
prescri bed, or recomrended by a provider.

MR YOUNG But that doesn't -- that's --

QUESTION So it is clearly a condition of recovery that
you show that they were in violation of the ER SA pl an.

MR YOUNG It's an affirnative defense they may be able
tocome inwith., It's not a prerequisite to ny case. CG\NA
admts it is free.

QUESTION. Ch | see. Wll that's a matter of who has to
prove it. | mean if --

MR YOUNG But that's very inportant especially Your
Honor when we're tal king about a conplete preenption issue. 1Is
the Federal statute a prerequisite tony clain? Al | have to
prove and show Your Honor, is a nedical judgment was exercised by
a nurse, at A GNA or a physician or nedical director at AETNA,
and that they violated the Texas standard for those kinds of
deci si ons.

QUESTION So long as you frane it as an affirmative

37

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

def ense, rather as part of the cause of action, you can avoid
pr eenpt i on?

MR YOUNG No |I'mnot saying that Your Honor, but the
gravanen of ny case for purposes of |ooking at conplete
preenption, the issue you were concerned about in Anderson, is
what are the elenents of ny claim They do not duplicate an
ERISA claim they don't even duplicate an ERI SA duty. Now it may
be at the end of the day Section 514 kicks in. W don't think it
does for a lot of reasons, nost inportantly the insurance saving
clause. Wich clearly the Texas --

QUESTION. Which -- This is one iteml| neant to ask. On
the other side they said that you never nmade any noi ses about the
savings clause in the Fifth Grcuit, that it entered the case
just at this level, |Is that so?

MR YOUNG No Your Honor, that's not correct. Wile it
was not a feature argunment with a heading in our briefing, we
clearly pointed out to the Fifth Grcuit the Mran decision by
the Nnth Grcuit, and that the Mran decision relied on the
i nsurance saving clause. Then after oral argurent --

QUESTION That's in your brief before the Fifth
Crcuit?

MR YOUNNG VYes it's a footnote in our brief. And then
Your Honor, in -- after this Court decided Rush Prudential which
occurred after oral argument in the Fifth Grcuit, both sides

submtted extensive letter briefs. And those are docunents, 18
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through 20 in the Fifth Grcuit record that was recently
transmtted to this Court, where both sides tal ked about what is
the inmpact of Rush Prudential in terns of the insurance savings
clause. But nore inportant -- Thank you.

CH EF JUSTI CE: Thank you, M. Young.

M. Mattax we'll hear fromyou

CRAL ARGUMENT COF DAVID C. NATTAX
FOR TEXAS, ET AL., AS AM O CUR AE

MR MATTAX: M. Chief Justice, and may it please the
Court. The Texas | egislature has inmposed a duty of ordinary care
on managed care entities that insert thenselves into health care
treat ment deci sions by exercising nedical judgment to decide
nmedi cal necessity. It is inportant to recognize at the outset as
this court recogni zed the managed care entity is not the ER SA
pl an.

Qur statute does not inpose liability on the ER SA
plan. CQur statute does not inpose liability on an enployer. As
M. Estrada said in his argunent, the whole point of the conplete
preenption and t he excl usive renedi es provision Section 502(a),
is insuring enployers that will have linmted liabilities. Qur
statute explicitly excludes enployers fromliability. And
therefore the concerns of Section 502(a) are not at play in the
Texas statute. The reason the Texas statute was passed was
because managed care entities, HMX»s and other varieties and

forns, had decided to exercise medical judgnent. And it is that
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duty that the state is regulating. Wich is what | think

di stinguishes this case fromPilot Life. Going back and | ooking

QUESTION: How does it distinguish it fromPilot Life? |
nmean Pilot Life is talking about the insurance part, wasn't it.

MR MATTAX Yes, Your Honor.

QUESTION: And then they said that even though
apparently on it's face had to do with insurance and you'd think
it woul d have been taken out, it wasn't taken out because of the
fact that it interfered with the basic purposes of the act.

MR MATTAX: Pilot Life was based on the Court's
conpl ete preenption decision in Allis-Chal mers versus Lueck.

QUESTI ON\: Uh- huh.

MR MATTAX: And in that case the Court recogni zed that the
tort claimthat was being alleged was derived fromthe general
proposition to performcontracts in good faith. And the duty
that the Court was looking at in Allis-Chal ners, and al so Pil ot
Life, was the duty to enforce the contract that was the ER SA
pl an therefore inplicating conplete preenpti on. However the
Court explicitly said in Alis-Chalners, that Congress did not
intend to give substantive provisions the force of Federal |aw,
ousting any inconsistent state regul ations, because such a rule
woul d al | ow | abor uni ons, and uni oni zed enpl oyees the power to
exenpt thensel ves fromwhatever state | abor standards they

di sfavored. And again the Texas statute is not inposing any duty
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on the pl an.

QUESTION: Yes, but is it not true that in order to
recover under the Texas statute, not only do you have to prove a
violation of the duty to use the due care and so forth. But you
al so have to prove a violation of the plan?

MR MATTAX: No | disagree. The revision in the act is
setup such that if a managed care entity were to cone in and say
well | did not exercise any medi cal judgnent, or | did not nmake
any decisions that affected the treatnent, they could cone in as
a defense and say, the reason | did not make any medi cal judgment
was because the plan didn't allow ne to. The plan sinply
excluded that conpletely in a pure eligibility decision in the
court's words in Pegram So the cause of action that's alleged
inthe state statute is that particul ar nanaged care entity,
exerci sed nmedi cal judgnent. And that nedical judgment resulted
inan injury to ne, and | think --

QUESTION But it's also a defense that | did not fai
to make any delay, | did not delay or fail to make any payment
due.

MR MATTAX: And if --

QUESTION Isn't that a defense?

MR MATTAX: The statute provides that as a defense.
Again to nmake a reflection of, to showthat in that particul ar
case, | as a nanaged care entity did not exercise any nedi ca

judgrment s, because that's the defense --

41

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTI O\ But you exercise a nedi cal judgnment when you
refuse to nake a paynent. You're deciding it's not nedically
necessary.

MR MATTAX: Correct. And if they' re naking a decision
with regards to nedical judgment. And they are exercising that
judgrment not according to our standard of care. W are inposing
that on the managed care entity.

QUESTION  No you're not. You're saying even if it's
not according to your standard of care, if it is not due under
the plan you're not liable.

MR MATTAX: And what |'msaying there is --

QUESTI ON: Have you said that?

MR MATTAX: That is a defense to the claim And under
this Court's decision in Caterpillar versus WIllians a defense
being raised to a claimdoes not create conplete preenption

QUESTION Back to Pilot Life. In ny understandi ng of
the case, nmaybe |'ve got this wong. Tell ne if | do. There's a
pl an that says, an ERI SA plan says we pay you for a treatnent
that's nedically necessary. Then there's a person, it may be an
i nsurance conpany, it nay be a doctor, naybe sonebody says it
isn't nedically necessary. The Plaintiff thinks it is nedically
necessary, so the question is whether the plan did what it said.
Now you have a way of -- | nmean isn't that what this is about?

MR MATTAX: There's separate duties involved here.

There is a duty under the plan, and the beneficiary can go to the
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pl an and say because you hired this managed care entity to make
this judgrment, | would like to get the benefits under the plan
and that would be a claimagainst the benefit plan. Wat Texas
has done has said, when a managed care entity, an HMD goes and
sells his products to a plan, or goes and sells its services to a
plan and is going to exercise nedical judgnent, then the state of
Texas will regulate the exercise of the nedical judgnent of that
managed care entity.

QUESTION It's not just an HMD, it's also a health
i nsurance carrier. Here, AETNA

MR MATTAX: It is theoretically anyone who exerci ses
medi cal judgrment that influences care. But | think it is
important to recogni ze that the reasons for managed care as
stated by both the Petitioners here, and | would briefly quote
froma CIGNA brief, page 44. Wilization, review techniques are
designed to ensure that quality care is delivered as cost
efficiently as possible. The letter to M. Davila's doctor
specifically says - - this in AETNA's petition or Appendix 88 - -
as part of our conmmtnent to provide access to quality care.
What the Court needs to recognize if | may, is that prior to the
ri se of managed care, decisions were nade on a retrospective
basis. An insurer would say, well we've |ooked at this, we do
not believe it was nedically necessary, we're not going to pay
for it. The difference nowis, nmanaged care has taken on the

rubric of saying, we will manage care, we will determne what is
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best for the patient and we will do that by dictating what is
going to be paid for, and not paid for.

QUESTION But it's just -- even at the early stage,
it's sinply a statement, we will not pay for it. That doesn't
nmean that the patient can't do it other ways. It just neans that
this particular programwon't pay for it.

MR MATTAX: Wl | respectfully the statenent is we don't
think it's good for you. W don't think this care is appropriate
for your particular situation. And there's no reason --

QUESTION Vell isn't it more a question of medical
necessity. That is the plan says we'll cover it in case of
medi cal necessity, and the plan says we don't think there's
nmedi cal necessity here.

MR MATTAX: Wll the plan itself can put in as a term
medi cal necessity, but the plan is not nmaking the deternination
of whether it's medically necessary or not. They have hired
sormeone to make that determ nation for them They may --

QUESTION Well then it's certainly it's by the plan. |
nmean the fact that an agent nakes it rather than the plan doesn't
make any difference.

MR MATTAX: But the reason to nake that decision is
because the medical necessity decisionis a result of a
determ nation by that nanaged care entity that they are going to

manage the care that's provided. Again the letter that was sent
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QUESTION Vel | how much does that advance the argunent ?
| nean it's still a decision we won't pay for it.

MR MATTAX: But the decision is based on a
determ nati on by a managed care entity that in their nedical
judgrment that the care is not necessary. And what Texas has
said, with respect to that rmanaged care entity. Again not the
plan. Is that when you are going to exercise nedical judgmnent
and that is going to -- as a natter of practical reality, inpact
the care a patient receives and potentially cause danage to that
patient, then we will regulate that as a separate duty, separate
and apart from ER SA

QUESTION: But you could say that in respect to any
benefit of a plan. Let's imagine a plan with nmillions of
different benefits. Wenever a benefit is turned down, there
wi |l always be a human being who told the plan manager it isn't
called for. Now a state could come in and regul ate their human
bei ng, those human beings in their capacity as professionals and
say whenever they nmake such a mstake, they've nade a
prof essi onal m sjudgrment and we give you an extra renedy here.
And that seens to be the thing that this statute forbids. |
don't see howto get around it. 1'd like you to tell ne howto
get around it. But | don't see it at the nonent.

MR MATTAX: And | believe the answer to that question
is what the statute is concerned about is limting and defining

the liability of enployers and plan sponsors. And a statute that

45

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

regul ates the conduct of a third party who sells their services
to that plan or plan sponsor, has no inpact on the liability of
that plan or that plan sponsor. And in this particular case, in
Texas we have made a deternination that with managed care
entities as an entity, be it an HM) be it a PPQ exercising
nedi cal judgment, we are regul ating the nedi cal judgment of that
third party.

QUESTION You really don't think -- well never m nd.

CH EF JUSTI CE REHNQUI ST: Thank you M. Mattax.

MR MATTAX: Thank you.

CH EF JUSTI CE REHNQUI ST: M. Estrada, you have three
m nut es remai ni ng.

REBUTTAL ARGUMENT OF M GUEL A. ESTRADA
ON BEHALF CF THE PETI TI ONERS

QUESTION M. Estrada, you can address what you woul d
li ke but there are three points that have come up during the
Respondent's presentation that |'d be interested with a response
to.

Nunber one, is it true that the peopl e who nake the
decisions for your client nust be medical doctors in Texas?

MR ESTRADA: Well it is true by virtue of DOL
regul ati ons which provide that no claimnmay be turned down,
wi thout input froma nedical professional in the rel evant area.

QUESTION My other two points are, what is your

response to the point that the plan is not |iable under Texas | aw
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MR ESTRADA: Wl --

QUESTION  -- just the insurance conpany here.

MR ESTRADA: That was going to be one of ny points that
| deal with --

QUESTI ON: Just so you can --

MR ESTRADA: That is consistent with every case, from
Pilot Life, Taylor, and Ingersoll-Rand. Because in each of those
cases, you were dealing with an insurance conpany that was acting
as a claimadmnistrator or insurer with respect to an ER SA
plan. And if nenory serves, the claimwas nmade as well in
Pegram and the Court dealt with it at the top of page 223 of 530
US. by pointing out that a contract between an HMD and the plan
may itself contain elenents of a plan to the extent that it
governs the circunstances under which benefits nmay be obtai ned.

QUESTION Lastly. 1Is there anything to the notion that
there is no preenption when the interference with the plan, if
there is any, only comes by way of an affirmative def ense.

MR ESTRADA: No and in fact it is also not true in this
case that that's so. Because you have been citing subsection
(c)(2) of the statute, here under Section (d) it is affirnmatively
stated that nothing in the act shall be construed to provide --
to require the provision of sonmething that is not covered and
that is at page -- also 59 (a) of the AETNA ..

Just let ne take one second to nmake two points. It is
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of course open to Texas to have a law that regul ates the practice
of nedicine, by telling hospitals do not di scharge sonebody who
needs care. And there is nothing in the Federal statute that
woul d keep themfromdoing that. In fact we have a Federal
statute in PALA that does sonething simlar with respect to
hospitals that take in nedicare noney. Wth respect to how

qui ckly we could do these things Justice Stevens, the DOL

regul ations say that consistent with the urgency of the situation
it must be done as soon as possible. It can be done informally
and the doctor may act for the patient to pursue all of the plan
appeal s and that is at pages 17(a) and 3(a) of the Appendix to
the blue brief.

Bri ef word about the insurance savings clause, | wll
not belabor it. There is a footnote in one of the briefs in the
Court of Appeals. It doesn't raise the clause as opposed to the
section 502 issue, but the acid test is that there was no nention
of the clause, in the brief in opposition. Under this Court's
rules and Ckl ahonma Gty versus Tuttle that is conpletely
reclusive. Should we need to reach it I will point out that one
of the response -- one of the petitioners in this case is a self
funded plan, in the C G\NA case, which would be saved by the
Deener cl ause even if the insurance clause did apply in this
case. And that is to both of them the question whether the
i nsurance savi ngs cl ause does apply was concl usi vely resol ved by

Pilot Life, has never been revisited by the Court, and that Pilot
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Life --

Thank you M. Chief Justice.

CH EF JUSTI CE REHNQUI ST: Thank you, M. Estrada.
case i s submtted.

(Whereupon, at 12:10 p.m, the case in the above-

entitled matter was submtted)
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