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[Reimbursemant of Legal Fees Incurred in P:otccting Bank's
Interest in Loan Guaxanteed by the Small Business
Administration). B-167950. April 2€, 1977. & pp.

Decisicn re: Pidelity MNationzl Bank of Albuguergue; by Robert Pr.
Keller, Deputy Cceptrcller General.

Issue Area: ;crounting and Pinancial Reporting (2000).

contact: Office of the General Coursel: Genheral Covernment
Hatters,

sudget Xunction: General Goverusent: Central riscil Operations
(803).

Orjanizaticn Concerned: Saall Businpess ldlinintration.

Authority: B-176039 (1972). Urited Stutes v. California, 332
U.5. %9, 39-40 (1947). Shoi'twell v. Uritud Statas, 163 P.
Supp. 907,915 (E.D. Wash., 1958), United ‘Statex v. Georgia
Pacific Company, 421 P, 24 92 (9th Ciy. 1570). Utah Power
aad Light Co. v. United States, 243 0.3. 389, W9 (1917).
Onited cStates v, Shaw, 137 P. Sopp. 2&, 28-29 (D. W.D.
1956) . ’

Wilson I. Cooper, Authorigzed vertiiying Officer, SBA,
requested a decisich as to vhether the SBA mway relmburse the
bank for attorney's feas incurred in litigsticp to iigquidate an
SDA-guaranteed loan aade by the bank. Since SBA neither
rontracted for .nor bensfited from the attorney's services, there
vas no anthority for rrimbursement. (RRS)
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THE COMPTROLLER GENERAL

alcunou' OF TIME UNITED BTATOS
WABHINGTON, D.C.,. 208048
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FILE: §3-187950 DATE: April 26, 1977

MATTER OF: Fidelity National Bank of Albuguerque

DIGEST: ¥ank may not recover from Small Buginess Administration
{SBA) cost of legal fees incurrel by Bank's private
-attorney in protecting Bank's 10 )ercent intorest in
SBA-guaranteed loan. Since SBA neither contracted for
nor benefited from private attormey's urv:Lcu. there
{s no authority for reimbursement on contract or quasi~
contract pasis, and gince no miarepresentaticn occurred,
there is no authority for reimbursement on estoppel baeis,

Mr. Willianm I. anpe:; an- nnthot:lzed cext/fying. officer of the

s

Saell Bus:Lons Adnin:ul:rlu,on (SBA), _rnq\ultc zn advam.a ‘decision

on whether the SBA may reiisburse “the ‘?1ne1.u.y Nationzl Sunk cf
Albuquerque, New Mexico, for attorney's fees incurred in the repre-
sentation of the Bank's interest in litigation brought to liquidate
an SBA-guaranteed loar. made by the Bank.

Tie facts as contained in documenta enclosed with' tne submts-
slon mie as follows. The SBA and the Baak engaged a private at:tornty
to protect. ‘their collateral in the loan in question for the period
before the United Statea Attorney entaered into the case to litigate.
Apparently the attorney's fees for this period have been paid and
are not in issue,

‘Opon receiving the Motion for Substitution of the United States
Attorney, the rivate attcrnmey notified the United Stntes Attorney
by letter dated July 10, 1973, as follows:

l

"h & ¥ ‘h.n ' -u have moved to substitus e, we

see NO re&. .u'lor ug to continue to incur ceats

agninst our cl.lent:. Fidelity National Bank, and

sbgen[t] some indication from you to the’ contrary,

wa will not appear, nor will vue pL]aua this matter

further, turning it over to you eniirely by this

letter."

The United Strces Attorney's response to this 1etter dated
July 27, 1973, appears to have g ‘ven rise to the misunderetanding
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that resulted in the Bank's legal fees now in disputa. The United
Stazes Attorney anuveraed:

"Various parties have objected to the
United States' substitution for Fidelity
National Bank unless I can assure them that
tha United States can answer various inter-

:id .. rogatories concerning matte:s which appear

_io be 2olely within the knowledge of Fidelity
wational Bank. Since I cannot giva the other
parties that assurance, and since Fidelity
National Bank apparently retains a 10X
interest in this mattar, I have concluded
that the United States cannot properly ceek
to substitute for Fidelity.  Therefore %
shall be relegated to inteirvening in the now
consolidated cases. I am enclosing & cipy
of my motion and complairt for intervention."
f
The SBA'es District nizector 1ndicﬁten that su.h a letter from the
United Stat+s Atg torney is "uncommou[:] ¥ # % both in our experience
and the Bank's experience on previous-loans, such a letter has
never been sent." The $LA's Regional Counsel explains that:

"The message [the] * % # U,S, Attorney * & &
intended to convey was that he could not
rapregsent the bank in several asuits initiated
against them by certain principals of * % #
[the debtor company]."

Whatever the intent of the United S:aten %ttotney 8 letter,
the Bank interpreted it to mean that its 10 percent interest in
the recovery would not be represantnd unless the private lawvyesr
were retained. Thus, although the services of the private attornay
may in fact have been unnecessary, the Bank incurred $3,574.14 in
legn). fees. The Bauk now demands that the Unlted States conitribute
$3,216.73, representing the Government's 90 percent iaterest in
the loan, toward these private af*orney g fecs.

It LJ clear ‘from the recoru that the 1ntur¢ntl of the Unitod
States wate adequately 1 epresented by the United States Attorney
throughout the litigation. The Bank, acting upon its own initiative,
retained the private lawyer solely to protsct its owa intersstc.
Thus, it appears that the Government neither coptracted for nor
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benefited from the privats attorney's services during the litigation.
Accordingly, SBA has no legal suthority to pay the Be~k'oc legal feas
in this case.

Although the lonn guaranty agreesent provid.l that the holder
(hera,’the SBA) has the responsibility of loan servicing and that
reasousabls expénses of msking, servicing, and 11qu1da:1ng a guar=-
aniaed loan that are nc~ -ecoverablc from the borrower "shall be
shared ratably by Liéucer and SBA in accordance with thedr respective
interests,’”. this does not authorize Goverament payment of experses
iucurred unilaterally by the Bnn& The SBA fulfilled its obliga-
tions under the comtract by retalning the United States Attorney
to ‘liquidate ' ~he luan. Moreover, because the SBA neither accepted
nor#benefited from the services of the lawyer for the Bank, no

‘sccovery of the private attorney's fees can be made on a quasi-

contract or quantum meruit dasis. See, e.g. B-176039, July 13,
1972. .

Ay “thé oninion. of the SBA's nngionnl Counsel, apparently
on thcii’aory of equiwalc estoppel againset the Goverament, that
the Bnnjlshould be reimbirsed. Ho states in a memorandum to the
SBA Regioual Diracror, deted .une 20, 1975-- .

"All“in.lll. the confusion was a misunder-

stsndins on the. parh of the bank which may

ruasonubly be. concluded to have ars oan

becuuse of actions or inmactions or thp part

of |SBA', or its agent, which equity wotild

demand | ‘that we redress. As a vesult, the

equitable thing would be to bear our share

of the burden which would be 90X of the

cost incurred."
N The courtaihave ttaditionally been reluctnnt to:apply the
doctr;na of cstoppul agninnt ‘the’ Federal Governgent or one of
its ageuciea. nnd have gannrnlly held thnt the Government is not
aubjiﬁt to. th. -am. tules ‘of astoppel as ‘are privata partiun.

Dby 17

See Tnited States v. California, 33240 §. .19, 39-40 (1947);
-Shotwell v. iUnited .States, 163 ) Supp. 907, 915 (E.D. Wash.' 1958),

but_see United States v. Geo;gin -PacificiCompany 421 F. 2d 92
(9th Cir. 1970). This attitwde on che part of the courts is based

largely on the sationale, set forth in Utah Power & Lipght Co. wv.
United Stats=s, 243 U.S. 389, 409 (1917) that:

s & % the United States is neither bound
nor estopped hy acts of irg-officers or
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ageuts iu entering into an arrangemeat or
agresment to do or cause to b~ done vhat
the law does not sanction or ,ermit * & a "

Furthermore, the facts in the record do not support an estoppel
argument {n this case. Estoppel has been d. "1u.°d as follows:

"To coastitute an equitdblc'istoppol
there must exist a false representation or
concealmont of facts made with knowledge,
actusal or constructive, and the party to
vhom it was made muet have-been without
knowledge or means of knowledge of the
'real facts. & & %" United Stutes v, Shaw,
137 F. Sllpp. 26 28“"29 (D. N.D. 1956)-

While the United ‘States Attorney s letter and* the‘SBA'n handling of
the matter may have vo“tributed to the niaunderstanding that resulted
in thix clainm, it is evidet ‘that no. nisreprelentntiou took plaie, -
The Bank .realized from the outset that it was retaining a private
attorpay to protect only its own interests at no benefit to the SBA.
That determination to retain counsel was a matter of Judgment to be
decided by the Bank and its lawyer alone. Additionall;, there was
never any indication from Government officials chat the United Statss
would reof-—burse the Bauk for the Bavk's legal fees.

In 1f§ht of the above, there is nc authority for reimbursement
of the Fidelity Nationul Bank's legal fees. Accorfingly, the vouche:i
may not be certified for paymsut.

"E:ia \:fﬂ&ﬁ_

Deprty Comptroller General
of the United Statea






