
UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COhdMlSSION 

One Lafayette Cents 
1120 20th St-t, N.Wm - 9th Floor 

Washington, m 20lQ 

PMae 
FggfflS 

SECRETARY OF LABOR 
Complainant 

v. 

RAWSON CONTRAmORS, INC. 
Respondent. 

OS=C DOCKET 
NO. 934759 

NOTICE OF DOCKETING 
OF ADMINISTFKITVE LAW JUDGE’S DECISION 

The Administrative Law Judge’s Re 
docketed with the Commission on Marc 

rt in the above referenced sue was 
r 31,1994. The decision of the Jut&e 

will become a final order of the Commission on May 2,1994 unless a 
Canmission member directs review of the decision on or before that date. ANY 
PARTY DESIRING REVIEW OF THE JUDGE’S DECISION BY THE 
COMMISSION MUST FILE A PE?TIION FOR DISCRETIONARY -. 
Any such tition should be received by the Executive Secretary on or b&m 
April 20 &M in order to? rmit isufiiuknt time for its review. See 
Commisbon Rule 91,29 .F.R. 2200.91. 

All fbther pleadings or communications regarding this case shall be 
addressed to: 

Executive Secretary 
Occupational Safety and Health 
ReMew Commission 

1120 20th St. N.W., Suite 980 
Washington, D.C. 2003&3419 

Petitioning parties shall also mail a copy to: 

Daniel J. Mck, Esq. 
Counsel for Re ‘onal Trial Liti ation 
Office of the So l citor, U.S. % Dck 
Room MOO4 
200 Constitution Avenue, N.W. 
Washington, DC. 20210 

If a Direction for Review is issued by the Commission, then the Counsel for 
Regional Trial Litigation will represent the Department of Labor. Any party 

_ haMng questions about review nghts may contact the Commission’s Executive 
Secretary or call (202) 606-5400. 

FOR THE COMMISSION 

Date: March 31, 1994 
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Re ‘onal Solicitor 
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Occupational Safety an B Health 
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1244 North S er Boulevard 
Denver, CO 0204 3582 r 
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uum man8 OF AMERICA 
OCCUPATIONAL SAFm AND H=LiTkl REVIEW co~h#SSlON 

1211 N. Spew Boulwud 
Room250 

SECRETARY OF LABOR, 
Comphinant, 

v. 

RAWSON CONTRACI’ORS, INC., 
Respondent. 

OWRC DoclKET NO. B-1759 

APPEARANCES: 

Before: Administrative Law Judge Benjamin R Lqe 

This proceedin arises under the Occupational Safety 

(29 U.S.C. Section 651 a me; hereafter called the “Act”) 

and Health Act of 1970 

Respondent, Rawson Contractors, Inc. (Rawson), at all times relevant to this 

action maintained a place of Dusiness at Highway 83 and Sun Valley Drive, Dclafield, 

Wiinsin, where it was engaged in water and sewer construction. Respondent 

admits it is an employer engaged in a business affecting commerce and is subject to 
the requirements of the Act. 

On June 2, 1993, the Occupational Safety and He&h Administration (OSHA) 

conducted an inspection of Rawson’s Delafield worksite (Tr. 18). As a result of the 
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inspection, Rawson was issued a citation alleging violation of 29 cI% #BZ6.652(a~~) 

of the &t, with a proposed penalty of Sl,UO.Oa Rawson filed a timely notice CO& 

testing the citation and penalty, bringing this proceeding before the Occupation 

Safety and Health Review Commission (Commission). 

On November 16,1993, a hearing was held in Milwaukee, Wisconsin, on the 

contested issues. Following the hearing,, Complainant moved to amend the pkadinp 

to allege an additional violation of ~1926.6sl(i)(3) vr. 132). The parties have sub- 

mitted brie& on the contested issues and this matter is ready for disposition. 

kd Violation of W26.652(rM~ 

Serious citation 1, item 1 alleges: 

29 CFR 1926.652(a)(l): Each employee in an excavation was not protected from 
cave-ins by an adequate protective system designed in accordance with 29 CFR 
1926.652(c). The employer had not complied with the provisions of 29 CFR 
1926.6!52(b)(l)(i) in that the excavation was sloped at an angk steeper than OIlt and 
one-half horizontal to one vertical (34 degrees measured from the horizxmta& 

(a) Employees, installing a fire hydrant in &I excavation which WIU greater 
than eight feet in depth in previously excavated soils, were not protected &OUR 
a patential co11 apse of the walls of the excavation by shoring or sloping. 

On the date of the inspection, Rawson was engaged in laying pipe 6am a 

water main to a fire hydrant being installed (Tr. 19). Two Rawson emplqeu were 

obsewecl in a trench perpendicular to the main, positioning and plumbing the tire 

hydrant prior to Enal bolt-up and bedding (Tr. 30, %). The trench was 

approximately 8 feet deep, 12 to 14 feet long, and narrowed 6rom 6 feet wide at the 

main to 3 fett at the back bank (Tr. 19-21; Exh. C-3). Rawson admits that the w 
trench was dug in type B soils, was sloped at an angk greater than one-half 

horizontal to one vertical, and was not shored (Tr. 23,103; Exh. Cl, G2). 

The facts establishing a violation of the cited standard are not contti 

Rawson raises the a!Ermative defense of “greater hazard.” 

Greater Hazard 

In order to establish the affirmative defense of a greater hazard, the employer 

must show that 1) the hazards of compliance are greater than the hazards of non- 
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compliance; 2) alternative means of protection 8te unavailabk; ti 3) an appI&zaka 

for a varhcc woukl be inapprop*te. S&e wbb Tow@ Cbvp, 14 BNA 06Hc 

2072,2078, xm a 06~~ w,239, p. 39,161 (No. 87-1359, 1991). 

bm at& that the trench was too narrow for a shiekl, and that speed 

shores a&i hot be USed becauSe Of the SlOpC Of the tEIlCh (Tr. 11tb112). ~wsOn’s 

foreman, Steve Klomsten, testifjed that the M involved in installing wood shoring 

manually would have exceeded the two to three minutes required to coll~ltcf the line 

to the fire hydrant (Tr. 107, 109). momsten admitted that it would have been 

possible to slope the trench to meet the standard’sspeci&ations (Tr. 124), but stated 

that “noboc)y mm&d it done” (‘ho 127). Kfonwten stated that the terms of Rawson’s 

contract required that the roadway adjacent to the trench be kept open vr. 127). 

QiaGaQQ 
The undersigned finds that Ramn f&i&l to p10vc that sloping w8s wwaib 

able as a means of protecting its employees. The contractuaLprovisions relied upon 

by Rawson were under its control, and should not have been wepted if they QB~ 

vented the use of required safety procedures. An employer may no4 tluou@ am- 

tractual provisions, divest itself of its duty to provide a s& workplace, a to comply 
WiththCstMWeSafthCAct. 

penalty 

The Secretary has proposed a penalty of $1,250.00. ‘I%c cited violation is 

“SdOUSO” Compliance Officer (Co) Patrick Ostrenga test&cl that an employee in 

the trench could be crushed by soil collapse, resulting in permanent damage. ‘I& 

presence of unsupported pavement extending 1 to l-l/Z feet over the trench fir. 29, 

32,119; Exb. C3) Could lead to additional injury. The gravity of the violation is 

moderate to high Ahbough only two employees were ejtposed for two to three 

minutes, the probability of soil collapse was increased by thy presence of heavy 

equipment in use on the road adjacent to the trench, moving equipment to and born 

a nearby construction site (Tr. 5744 60). 

The proposed penalty of Sl,WO.OO is deemed ,appropriate and will be 
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The (lxmission has held that pursuant to Rule 15(b) of the Federal Rula af 

Civil Pmccdm, made applicable to timmission pro(=dings by 29 CFR 922004’~ 
post-t&l amendment of the pleadings is proper “Iw]hen issues not raised by tk 

pI~dings are tried by the express or implied consent of the partid ciidbmm 

&vthas cbnauch, 6 BNA OSHC 2101, 1978 CCH 06HD r23,155 (No. 13502, 

1978). Consent may be implied from the parties’ introduction of evidence rckvant 
only to the unpleaded issue. A&W&m Forge Compcury, Inc., 11 BNA OSHC 2128, - 
1984 CCH OSHD 126,979 (No. 8&5868,1984). 

The undersigned finds that a violation of ~1926.6Sl(i)(3)1 was not t&j by 

consent. During Rawson’s cross-examination, Co Ostrenga spe&Aly tcstitkd &at 

the presence of the overhanging concrete slab was a contriiuting faclor to the 

severity of the violation, but that no citation was hued based on that condition Crr, 

48). Evideace regarding the slab was hmodwed for the purport oif r&attiqg 

severity and cannot be construed as consent. 

Amendment of the pleadings is, therefore, denied. 

mINGS OF FACT AND CONCLUSIONS OF IAW 

All findings of fact and concMons of law rekvant and wcessaq to a &term 

mination of the contested issues have been found spwially and appear in the deck 

sion above. See Rule 52(a) of the Federal Ruks of Cii procedure. 
. 

l ~1926.651(1)(3) state: 
Sidewalks, pavements, and appurtenant structwc slrrn not be undermined unkss a support 
system or another method of protection is provided to protect cmploya from tbc possibk 
collapse of such structures, 
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1 0 Citation 1, item 1, alleging violation of ~1926.652(a)(l) is AFFIRMED, and a 

penalty of $1,250.00 is ASSESSED. 

Date& ?&&I 25, 1994 


