IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

FRANK J. CEBULA and DAWN CEBULA,
Plaintiffs : No. 3:00cv266

V. (Judge Munley)

ROYAL & SUNALLIANCE INSURANCE
CO.

MEMORANDUM

Before the court for digpogition is a case where we must determine whether the plaintiffs are entitled
to $1,000,000.00 or $600,000.00 in underinsured motorist coverage®  The plantiffs are Frank and Dawn
Cehula, (heranafter “plaintiffs’), and the defendant isRoyd & SunAlliance Insurance Co. (herainafter
“defendant”). The parties agreed that both the defendant’ s summary judgment mation and the merits of the
plantiff’s complaint would be addressed & anon+jury trid. A trid was held on November 22, 2000,
addressng the plaintiffs’ dedaratory judgment complaint and the mation for summary judgment.2 At that
time, the parties formaly presented their recommended dipulated facts and their respective legd theories
After the one-day non+jury trid, and upon review of the parties submissons we rule asfallows

Facts

The defendant concedes that the plaintiff is entitled to at least $600,000.00 in underinsured
motorist coverage. In addition, the defendant filed a motion for summary judgment on August 21, 2000
that is now ripe for digpostion.

2The defendant removed this case to federa court on February 11, 2000.
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Based upon the record, we find asfollows

1.

On December 2, 1996, Raintiff Davn Cebulawas injured in amotor vehide accident and
recaived One Million Two Hundred Thousand Dallars ($1,200,000.00) from the insurance
carrier of the third party who was responsible for the accident.

The plaintiffs hed purchasad a persond automobile palicy from the defendant with sngle
bodily injury ligbility limits of $300,000.00 and Sngle uninsured/underinsured motorist
(hereingfter “UM/UIM”) coverage of $300,000.00.

Covered under the policy weretwo (2) vehides, a1995 Dodge Intrepid, and 21996
Chevrolet S10 pick-up truck.

The plaintiffs subsequently desired to purchase alihility umbrdla palicy from the
defendant.

Asa prerequidte to purchasing the umbrdlapalicy, the defendant’ s agent advised the
plaintiffsthat they had to increase their auto palicy limit to $500,000.00.

The plantiffs acquiesced to the agent’ s advice and anew palicy was issued to the plaintiffs
which provided for $500,000.00 of bodily injury lighility coverage, and $300,000.00 of
UM/UIM coverage.

Sncethe Cebulas owned two mator vehides and no regjection form was found, Royd &
SunAlliance conceded that acking goplies, resulting in Sx hundred thousand
($600,000.00) in underinsured motorist coverage under the above referenced policy
ingtead of three hundred thousand ($300,000.00)

The plaintiffs never executed awritten request for UM/UIM limits lower then the bodily
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injury ligbility limits on their palicy, as provided in section 1734 of the MVFRL.

9. The palicy in quegtion (RDA ED 78-43) isnot an origind palicy, rather, itisarenewd
policy and Royd & SunAllianceis unableto locate or produce éther a8 1734 writing or
sgned proof of a8 1791 notice

10.  Pantiff Frank Cebuladid not request UM/UIM coverage that would be lower then his
bodily ligility coverage

Standard of Review

Summary judgment is proper “if the pleadings, depositions, answersto interrogatories, and

admissons on file, together with the afidavits, if any, show that thereis no genuine issue asto any materid

fact and that the moving party is entitled to judgment asametter of lawv. Knabev. Boury, 114 F.3d 407,

410 n4 (3d Cir. 1997) (ating Fed.R.Civ.P. 56(c)). “[ T]his sandard provides thet the mere existence of
some dleged factud digoute between the parties will not defeat an otherwise properly supported mation for

summary judgment; the requirement is thet there be no ganuine issue of materid fact.” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247-8 (1986) (emphedsin origind).
In conddering amoation for summery judgment, the court must examine the factsin the light mogt

favorable to the party opposing the mation. Internationd Raw Materids, Ltd. v. Stauffer Chemicd Co.,

898 F.2d 946, 949 (3d Cir.1990). The burden is on the moving party to demondrate that the evidenceis

such that areasonable jury could not return averdict for the non-moving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A fact ismaterid when it might affect the outcome of the suit
under the governing law. 1d. Where the non-moving party will bear the burden of proof & trid, the party
moving for summary judgment may met its burden by showing thet the evidentiary materids of record, if
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reduced to admissible evidence, would be insufficient to carry the non-movant's burden of proof & trid.
Cdoatex, 477 U.S. & 322. Oncethe moving party satidfiesiits burden, the burden shifts to the nonmoving
party, who must show thet thereisagenuineissuefor trid. Id. at 324.

Discussion

1. Summary Judgment Motion

In addressing the question presented in this case, we will firgt ded with the summary judgment
moation that was filed by the defendant. Having reviewed the briefs and heard the parties’ arguments, we
conclude that there is a question of materid fact that might affect the outcome of the suit. Fed R.Civ.P. 56;
Anderson, 477 U.S. a 248. The plantiffs object to one of the defendant’ sfindings of fact. The plaintiffs
deny requesting underinsured motorist coverage from the defendant which provided for $500,000.00in
lighility coverage and $300,000.00 in UM/UIM coverage. Defendant’s Recommended FHindings of Fact
#2 (hereindfter “Def. Facts’).

The plaintiffs objected to this proposad finding of fact by the defendant and presented awitness,
Faintiff Frank J. Cebula, to chdlenge thet assartion. Notes of Trid Tesimony, 11/22/00, a 12 (herénafter
“N.T."). Inlight of this disagresment, we find thet there isa question of materid fact, asto whether Mr.
Cebularequested insurance in the amounts of $500,000 for ligbility coverage and $300,000 for UM/UIM.
See Anderson, 477 U.S. a 248. Since we find that this question is centrd to the determination of whether
the plantiffs policy should be reformed, we will deny the mation for summary judgment and will address
the issues presented by the partiesin the nonHjury trid hed on November 22, 2000.

1. Non-Jury Trial

A. Section 1734/Section 1791 Compliance
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In order to assess the arguments made by the parties, it isfirgt necessary to st out the law that
aopliesto theingant Stuation. On October 1, 1984, Pennsylvania enacted the Motor Vehide Financid
Responghility Law (hereinafter “MVFRL”). Thislaw hed aggnificant impact on the abligations of
insurance companies where UM/UIM coverageis concerned. The law requiires that insurance companies
provide UM/UIM coverage in amounts equd to the bodily injury ligbility coverage except where the named
insured requests in writing, coverage in amounts less then the limits of lidhility for bodily injury. See 75
PaC.SA. 881731 and 1734,

Thelaw further requires that insurance companies provide thair cusomers with aonetime
“IMPORTANT NOTICE", a thetime of goplication for origind coverage or a the time of firg renewd
after October 1, 1984, informing them of the benefits available under the MVFRL. 75 PaConsSta. §
1791. The datute do provides the language for this“IMPORTANT NOTICE,” and Sates*“[y]our
sgnature on thisnatice or your payment of any renewd premiums evidences your actud knowledge and
understanding of the availability of these benefits and limits aswell as the benefits and limits you have
sected.” Id. Intheingant case, the defendant concedes thet it cannot produce awriting from the
plantiffsin relaion to section 1791.

In regard to the required UM/UIM coverage, section 1731 of the MVFRL mandatesthet dl
policiesissued or renewed after October 1, 1984 must contain UM/UIM coverage “in amounts equd to the
bodily injury ligbility coverage except as provided in Section 1734.” 75 PaC.SA. 8 1731(a) (emphess

added); see Government Employees Insurance Co. v. Benton, 859 F.2d 1147, 1149 (3d Cir.1988).

Section 1734 of the datute provides that:
[a named insured may request in writing the issuance of coverages under
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section 1731 (rdaing to scope and amount of coverage) in amounts less
then the limits of lighility for bodily injury but in no evert lessthen the
amounts required by this chapter for bodily injury. If the named insured
has sdlected uninsured and underinsured motorist coverage in connection
with apalicy previoudy issued to him by the same insurer under section
1731, the coverages offered need not be provided in excess of the limits
of lidhility previoudy issued for uninsured and underinsured motorist
coverage unless the named insured requests in writing higher limits of
lighility for those coverages

75 PaC.SA. § 1734 (emphasis added).

Therefore, saction 1734 bedcdly dlows anamed insurer to request in writing, lowver UM/UIM coverage

limits then the bodilly injury lidality amounts

Intheingant case, the plantiffs originaly purchased apersond automobile policy from the
defendant with ligbility limits of $300,000.00 and UM/UIM coverage of $300,000.00. At alaer date,
bodily injury lighility coverage was raised to $500,000.00, but the UM/UIM coverage remained &
$300,000.00. The plaintiffs never Sgned arequest to reduce their UM/UIM coverage, and it was not, in
fact, decreased.

Theincreesein ther liability coverage, left the plaintiffs two coverage limits a $300,000 for the
UM/UIM coverage, and $500,000 for the ligbility coverage.  The defendant dlegesthet thereisnot a
problem in regard to section 1734, sSnce it wastheliability coverage thet was increased, and the UM/UIM
limitswere never lowered. N.T. a 40. However, wefind that the defendant has not provided any case
law in support of the propogtion. Wefind thet such aStuation is Smply not permitted under the insurance
lavs “Section 1731 isagmple datement whose plain meaning is gpparent from itslanguage. It mandetes
thet an insurance company cannot issue a palicy in the Commonwedth of Pennsylvaniaunlessit provides

UM/UIM coverage equd to the bodily injury ligbility coverage, except as provided in section 1734.”




Nationwide Insurance Co. v. Resseguie, 980 F.2d 226, 230 (3d Cir. 1992).

The defendant dlegesin its recommended findings of fact that Mr. Cebularequested $500,000in
ligility coverage and $300,000 in UM/UIM coverage. Def. Facts#2. However, having reviewed the
testimony presanted at the non+jury trid, we find that not to bethe case. Rlantiff Frank Cebulatedtified in
the non+jury proceeding that when he purchased his palicy, he did not request UM/UIM coverage that
would be lower then hisbadily ligbility limit. ® N.T., at 13. Additiondly, Rlantiff Cebula tedtified that when
he purchasad the palicy from the defendant, they did not explain to him the difference between UM/UIM
coverage and bodily injury liability coverage. 1d.  Wefind thet the defendant has not provided any
evidence to digpute this tesimony. If there had been such areques, it could possibly be interpreted as
being equivdent to a 8§ 1734 writing, however, the defendant has nat provided any evidence thet there was
areques thet the UM/UIM coverage be less than the bodily lighility coverage.

During the testimony presented a the non+jury trid, the defendant aleged that the fact plaintiffs
continued to pay their premium notices after the change in coverage was rdevant to the issue of whether
there was awaiver by the plaintiffs. However, Pennsylvania courts have held thet when an insured does not
sgn an “Important Natice” but pays the premiums for severd years on which lower UM/UIM coverage
was indicated, such action cannot operate asawalver under sections 1734 or 1791, Breuninger v.

Pennland Ins Co., 675 A.2d 353 (Pa. Super. Ct. 1996).

3Plaintiff Cebula does agree that he wanted to increase his liability limits, however, he does not
agree that he requested that his liability coverage be increased to $500,000, while his UM/UIM coverage
remained at $300,000.

“In the Breuninger case, the Pennsylvania Superior Court, in asimilar factud situation found that the
plaintiff’s UM/UIM coverage could not be reformed to equa the liability coverage limit. However, thereis
one maor difference between the Breuninger case and the instant case. In Breuninger, there was evidence
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B. Refor mation

Wefind, therefore, that the defendant did not comply with sections 1734 and 1791. Plaintiffs seek
to have thar policy reformed as aremedy to the defendant’ s violaion of the law. The plaintiffs ask thet the
UM/UIM coverage be mede equd to their bodily injury lighility limit, which when stacked, would equd one
million dollars ($1,000,000.00). The defendant would have us condude thet the non-compliance with
sections 1734 and 1791 should not affect the resolution of this case, and thet therefore, the plaintiffs policy
should not be reformed.

The defendant argues thet the Cebulas request for reformation of the exigting policy should be
denied because the text of section 1734 provides no remedy for non-compliance with the provisons
therein. In addressng this question, we nate that Pennsylvania Sate courts have repestedly hdd that courts

are“. . . required to condrue the provisons of the MVFRL liberdly in order to afford (the plaintiffs) the

grestest possble coverage” Motarist Insurance Company v. Emig, 664 A.2d 559, 568 (Pa. Super. Ct.
1995). Itiswdl esablished thet it isin the public interest to afford plaintiffs the grestest possible coverage
when congruing the provisons of the MVFRL. Id.

Aswe have previoudy dated, sections 1731 and 1734 are rather raightforward in gating that an
insurance company cannat issue apalicy in Pennsylvaniaunlessit provides that the UM/UIM coverageis

equd to the bodily injury liability coverage. See Resseguie, 980 F.2d a 230. That being the case, we must

that the defendant complied with the requirements of § 1791 and the plaintiff admits having received the
“Important Notice.” Breuninger, 675 A.2d at 356-57. In theingtant case, the plaintiffs alege that they
never received the required Section 1791 “Important Notice” and the defendant presented no evidence to
demonstrate that it was, in fact, sent to them. See Emig, 664 A.2d 559 (Pa. Super. Ct. 1995) (holding that
upon receipt of the “Important Notice,” a conclusive presumption of notice was established).
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determine whether aremedy is available when there is such avidldion of the datute.

After reviewing the cases dited by both parties, we agree with the plaintiffs that the main cases
defendant ditesin support of the argument againg reformetion, are factudly didinguishable from this case.
In those cases, at least one of the named insureds hed requested, in Some manner, less UM/UIM coverage
then lighility coverage

In the Lewis case for example, there was a dfinite request by the insureds to reduce ther

UM/UIM coverage. Lewisv. Erie Inaurance Exchange, 753 A.2d 839 (Pa.Super.Ct. 2000). The Lewis

plantiffs argued thet their request to reduce their UM/UIM coverage was invaid, because the rgection
formsfor both UM and UIM coverage were printed on the same piece of paper, in violaion of Section
1731° |d. a 848. They therefore, requested that their UM/UIM coverage be reformed in an amount
equal to their bodily injury ligbility limit. The Superior Court held that when an gpplicant choosss a
reduction of UM/UIM coverage rather than argection of the coverage outright, the fact that an insurance
goplication violates § 1731 by presanting its rgection forms on the same piece of paper, isirrdevant. 1d.
The Lewis court found thet reformation was not available where there was non-compliance with
sections 1731 and 1734. Wefind the ingtant caseto be diginguishable. Lewis turned on atechnica
guestion of two forms being printed on the same piece of paper. In Lewis, the court did nat reform the
insurance, asin that case, the plaintiffs actudly requested that the UM/UIM coverage be lower then the
lichility coverage. Intheindant case, however, there was no evidence of any request by the insureds thet

their UM/UIM coverage be lessthan ther lighility coverage. Therefore, Lewis does nat gpply to the

®According to Section 1731(c.1), rejections of uninsured motorist coverage and of underinsured
motorist coverage must be printed on separate sheets.
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present Stuation.
The defendant aso relies on two recent Pennsylvania Supreme Court cases to support his assartion

thet no remedy isavalable Sdazar v. Alldaelns Co., 702 A.2d 1038 (Pa 1997); Donndly v. Bauer,

720 A.2d 447 (Pa. 1999). Neither of these casesinvolved the datute a issue and additiondly were not
ovely broad intharr haldings Also, the Sdlazar case, seemsto be the dosest to the indant Stuetion, yet it
only gppliesto compliance with section 1791.1. Moreover, theindant case differsfrom Sdazar, sncethe
plaintiffsin thet case actudly rgected ther UM/UIM coverage. Sdazar, 702 A.2d 1038. Intheingant
cax, the plantiffs did not rgect thar UM/UIM coverage or request thet the UM/UIM coverage be lower
then the ligbility coverage

Defendant has provided no support for the propostion that we cannot reform the plaintiffs policy.
Additiondly, the plaintiffs note that arecent decision by the Third Circuit Court of Appeds, which

addressad this areaof law, provides guidance for the ingtant Stuation. In the case of Nationwide Mutudl

Insurance Company v. Buffetta 230 F.3d 634 (3d Cir. 2000), the court did not reform the plaintiff’ s policy

because a section 1734 written request for lower UM/UIM limits had been executed by aformer spouse,
who actudly was a named insured under the policy. Hence, the Third Circuit found no violation of section
1734 inthet Stuaion.
In its opinion, however, the Third Circuit Court of Apped's addressed the issue currently before us

The court stated that:

Interestingly, the case law that has devel oped regarding this section, which Ms

Buffettardies upon [section 1734, has arisen in adifferent context. Ineach

cax, theinsurer has damed that a reduction was authorized, but the argument

hes focused on whether there was in fact a Sgned writing that condituted a
vaid, effective request of anamed insured for the reduction. Intheindancesin
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which the insured has been successtul [in obtaining reformation). it has been
basad upon the absence of avalid written request for reduced coverages Saned
by anamed insured. (emphasi's added)

Id. at 639.

Inthe ingant case, therewasin fact, an “aosence of avdid written request for reduced coverages” |d.
Therefore, we find that the Third Circuit’sandlyds of this area conduded that reformation isavaladlein
cataln gtuaions, such asthe ingant one, where there was no written request by the plaintiff thet would
dlow lower UM/UIM coverage then ligbility coverage

In addition, the god of Satutory congruction isto ascertain and effectuate the intention of the
legidature 1 PaC.SA. 8 1921(3). In detlermining the legidative intent of the MVFRL, we may presume
thet the Generd Assembly did not intend an absurd or unreasonable result, and therefore intended no
portions of the datute be rendered nugatory by the aosence of an explicit remedy. 1 PaC.SA. 81922(1),
(2). Accordingly, "[€lvery datute shdl be condrued, if possble, to give effect to dl itsprovisons” 1
PaC.SA. §1921(a). Werewe not to dlow reformation in the indant case, the rdevant portions of the
MVFRL, would bagcdly have no effect. In order for the datute to have meaning, it must be enforcegble
The MVFRL, asmentioned earlier, * . . .mandates that an insurance company cannat issue apalicy inthe
Commonwedlth of Pennsylvania unlessit provides UM/UIM coverage equd to the bodily injury ligbility
coverage, except asprovided in section 1734.” Resseguie, 980 F.2d at 230. In order for section 1734 to
be given efect, we find reformation in the indant case is necessitated.

Additiondly, sncethe MVFRL isdesgned, in part, to protect consumers and provide the broadest
possible coverageto injured parties, the plaintiffs are among the particular group for whose bendfit the

datute was enected. Therefore, in the context of the entire MVFRL scheme, aremedy for the defendant’s
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disregard of sections 1734 and 1791 is condstent with the spirit and purpose of the Satute.

Conclusion

In condusion, wefind that there was no vaid section 1734 dection of reduced UM/UIM coverage
and that under these circumdtances there can be no condusive presumption of section 1791 natice. In
addition, we find that no section 1791 notice was ever provided. Having consdered the evidence and
aguments of abdle counsd, and the rlevant case law, we find thet the plaintiffs are entitled to judgmentt.
The Cebula palicy should therefore, be reformed to include $1,000,000.00 of UM/UIM coverage®

avaladleto the plantiffs a the time of thar loss

®Rather than the $600,000 in UM/UIM coverage currently conceded by the defendant.
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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

FRANK J. CEBULA and DAWN CEBULA,
Plaintiffs : No. 3:00cv266

V. ; (Judge Munley)
ROYAL & SUNALLIANCE INSURANCE

CO.
Defendant

VERDICT
AND NOW, to wit, this 239 day of April 2001, pursuant to the attached memorandum, wefindin
favor of the plaintiffs and againgt the defendant.
Itisherddy ORDERED that:
1 The defendant’ s mation for summary judgment [7-1] is denied;
2. Theplantiffs automobile insurance palicy bearing number RDA ED-78-43 is hereby
reformed to indude $500,000.00 for each vehide with atota stacked
coverage of $1,000,000.00” of UM/UIM coverage

BY THE COURT:

JUDGE JAMESM. MUNLEY
United States District Court
FILED:; 4/23/01

"The record demonstrates that defendant cannot produce a written waiver required to reject
stacking under Section 1738 of the MVFRL. The defendant therefore concedes that stacking appliesin the
instant matter. Defendant’s Trid Brief, at 1; Def. Finding of Fact 3.
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