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HELD:  VBA is not required to provide CHAMPVA benefits to the dependents of veterans who establish entitlement to compensation for a service connected total disability through the paired-organ statute at section 1160.








ANALYSIS:  In Kimberlin v. Brown, 5 Vet. App 174 (1993), the Court of Veterans Appeals (the Court) considered whether the child of a veteran with bilateral deafness who was rated as 100% disabled was eligible for Dependents' Educational Assistance (DEA) benefits.  The Court held that the veteran's dependent was eligible for these benefits regardless of whether the veteran's total disability was based on the paired-organ statute or some other statute.  The question at issue in this opinion is whether the Court's holding in Kimberlin is applicable to eligibility for benefits under the CHAMPVA program.  Section 1713 of title 38 states that medical care for certain dependents will be provided if the veteran has a total disability, permanent in nature, from a service-connected disability.  By its language, 38 U.S.C. § 1160 does not confer service-connected status to veterans who meet the requirements of the paired organ statute; rather, the statute states that the VA will pay the veteran a rate of compensation under chapter 11 as if the combination of lost organs was service connected.  Section 1713 does not link the definition of a service-connected disability to the receipt of compensation under chapter 11 for permanent and total service-connected disability.  Because section 1160 limits the as if presumption to the rating determination for compensation under chapter 11, and because neither the CHAMPVA statute nor the implementing regulations reference chapter 11 as a basis for establishing whether a veteran's disability is service connected, the General Counsel concluded that Kimberlin does not require BVA to grant CHAMPVA benefits to the dependents of veterans entitled to the benefit of section 1160.  M21-1, Part IV, paragraph 23.14 discusses eligibility for CHAMPVA benefits.  The note following 23.14b(e) clearly indicates that total disability compensation granted solely under 38 U.S.C. § 1160 does not establish entitlement under 38 U.S.C. § 1713.  Since that statement is consistent with the holding in this opinion, no changes are required.





RECOMMENDATIONS:  None.
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