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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,
Hantiff,
VS, |P 98-1697-C B/S
PREFERRED MANAGEMENT CORP.,, d/b/a/

PREFERRED HOME HEALTH CARE, ET AL.
Defendant.

)
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)
)
)
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ENTRY ON PENDING POST-TRIAL MOTIONS
I. Introduction.

Pending before the court are three podt-trid motions: plaintiff’ s unopposed Mation to Amend
Judgment; plaintiff’s Motion for Equitable Relief; and defendants Motion to Stay Money Judgment and
Approve Irrevocable Letter of Hold in Lieu of a Bond. We address al three motions here. We
GRANT plaintiff’s motion to amend judgment. We GRANT in part and DENY in part plaintiff's
motion for equitable rdief. Andwe DENY defendant’s motion insofar as it asks usto gpprove its
proffered letter of hold in lieu of abond, but GRANT defendant’ s motion insofar asit asks usto stay
execution of the money judgment, with the proviso that the stay be extended for thirty days only, during
which time Preferred is ordered to post a bond sufficient to secure the money judgment againgt it. The
bond that defendant postsin the thirty days following this entry must take into account today’s GRANT
of plaintiff’s motion to amend the judgment to include an additiona $12,176.79 ($7,474 in back pay

plus $4,702.79 in interest on the back pay) on behaf of Mary Mulder.



Il. Discussion.
A. EEOC’ s Motion to Amend Judgment.

The EEOC asks us to amend the judgment by adding an award of $12,176.79 ($7,474 in back
pay plus $4,702.79 in interest on the back pay) in favor of Mary Mulder. The EEOC prevailed on its
congructive discharge clam on behdf of Ms. Mulder and, before trid, the parties had stipulated back
pay in the amount of $7,474. The EEOC then calculated pre-judgment interest on that amount by using
the IRS s fluctuating interest rate, a method gpproved by the Seventh Circuit. EEOC v. O’ Grady, 857
F.2d 383, 391-391 (7" Cir. 1988).

A prevaling plantiff is presumptively entitled to back pay. Hertzberg v. SRAM Corp., 261
F.3d 651, 659 (7" Cir.), cert. denied, 122 S.Ct. 1070 (2001). Sheisaso entitled to interest “asa
norma incident” of the make-whole awvard. Loeffler v. Frank, 486 U.S. 549, 558 (1988).

Preferred has not challenged elther the EEOC' s request to amend the judgment or the amount
requested. We conclude that both the request and the amount are reasonable. Accordingly we
GRANT the EEOC s motion to amend and here amend the judgment to include the award of

$12,176.79 in favor of Ms. Mulder.

B. EEOC’ s Motion for Equitable Relief.
The EEOC seeks equitable relief in the form of an injunction prohibiting future acts of
discrimination in hiring on the bagis of rdigion, and againg future harassment on the basis of rdigion,

and aso requiring Preferred to post a notice announcing employees' rights under Title VII and a means
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for addressing any complaints of discrimination or harassment based on religion. For the reasons that
follow, we GRANT plaintiff’s motion with the modifications noted below.

Title VII vests the court with broad equitable authority. 42 U.S.C. 8 2000e-5(g); Albemarle
Paper Co. v. Moody, 422 U.S. 405, 420, 95 S.Ct. 2362, 2372, 45 L.Ed.2d 280 (1975). This
includes the authority to issue an injunction to deter future unlawful conduct where there is areasonable
concern that the discrimination may continue or where the work environment is hodtile. E.E.O.C. v.
llona of Hungary, Inc., 97 F.3d 204, 214 (7th Cir. 1996); EEOC v. Gurnee Inn, 914 F.2d 815,
817 (7th Cir.1990); Dombeck v. Milwaukee Valve Co., 40 F.3d 230, 238 (7th Cir.1994). Indeed,
an injunction is presumed to be warranted where, as here, the plaintiff has proven a pattern or practice
of discrimination (here in the form of harassment) based on rdigion. U.S v. Balistrieri, 981 F.2d 916,
933-934 (7™ Cir. 1993) (housing discrimination case which Seventh Circuit analogized to employment
discrimination cases.). See EEOC v. Massey Yardley Chrysler Plymouth, 117 F.3d 1244, 1253
(11 Cir. 1997) (Eleventh Circuit observed: “the Seventh Circuit suggested that the EEOC is normally
entitled to injunctive relief where it proves discrimination against one employee and the employer failsto
prove thet the violation is not likely to recur.”).

We agree with the EEOC that an injunction is warranted especialy where those who engaged
in the unlawful conduct represent the highest officers in the company and where there is no indication
that those officers are either no longer in power or that their conduct has changed. Preferred opposes
the EEOC’ s request for an injunction on the ground that an injunction againg future discrimination or
harassment is not required because Preferred did not redlly discriminate in the past. That argument

borders on the impertinent and is not well calculated to convince us that an injunction is not warranted.
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Firg, it assume facts contrary to the jury’s conclusion. And second, it offers us no basis for optimism
about Preferred management’ s future conduct.

We a0 agree that requiring Preferred to post a notice substantialy identica to the one that the
EEOC gppended to its motion for equitable relief is reasonably calculated to reduce or eliminate future
acts of discrimination and/or harassment based on rdligion and to notify employees of their rights under
TitleVIl. See EEOC v. Massey Yardley Chrysler Plymouth, 117 F.3d at 1253 (district court
abusad discretion in not granting injunction, including posting of notice).

Subgtantidly identical, however, does not mean identical. Accordingly, we order the EEOC to
submit: (1) a proposed injunction consstent with this opinion; (2) a proposa stating the duration that it
seeks to maintain the Notice on Preferred premises and the location(s) of the Noticesin Preferred
fecilities, and (3) arevised Notice congstent with the following revisons to the proposed Notice
accompanying its motion. First, snce the Notice indicatesin bold text that it is posted pursuant to the
order of this court, the first paragraph should be stricken as repetitive. Second, in the fifth (or find
paragraph) the words “and is encouraged to exercise thet right” should be stricken from the sentence:
“An employee has the right, and is encouraged to exercise that right, to report alegations of
employment discrimination in the workplace.” Employees properly informed of their rights are capable
of determining whether and when to exercise them.? We reserve judgment about Preferred’ s objection

that the injunction is overbroad until we review the revised injunction and the notice accompanying it.

"We rgect Preferred’ s objection, however, to the inclusion of a statement concerning
retdiaion. We view that Satement as merely areminder to employees of ther right to complain about
discrimination without fear of reprisal and not an indication that Preferred actudly has retdiated againgt
employees for complaining.
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Findly, we rgect the EEOC’ s suggestion that Preferred be ordered to report on an annua
bass regarding dl complaints of rdigious harassment and how they have handled those complaints.
We find such arequirement to be unnecessarily intrusive and we expect Preferred to conform to the
requirements of the injunction, just as we would expect any defendant to conform to thelaw’s
requirements. However, we will gpprove a provison in the EEOC' s proposed injunction which orders
Preferred to maintain afile conasting of any and dl employee satements, whether ord or written,
complaning of rdigious discriminaion or harassment. Preferred may maintain thefile in its Human

Resources Department with access limited to upper managemen.

C. Preferred’s Motion to Stay Money Judgment and Approve Irrevocable Letter of Hold in
Lieu of a Bond.

Preferred asks us to Stay execution on the money judgment until after “the ultimate digpostion
of any appdllate proceedings’ and to approve the security it has offered in the form of a“letter of hold”
inlieu of abond. Before addressing the merits of its motion, we express our disapprova and frustration
that the parties were unable to agree between them on a compromise method for providing the
necessary security againg default of the money judgment. Asthis decison makes clear, courts are
good at providing zero-sum answers to issues brought before them; only willing parties can work out
compromises convenient to both of them.

Fed.R.Civ.P. 62(b) and (d) provide for the posting of security, usualy in the form of a

supersedeas bond, when a party seeksto stay execution of a judgment pending amotion for anew tria



(62(b))? or appeal (62(d)).> Two obvious points are worth noting. First, providing security during the
pendency of post-trid motions or gppedsis a practica means of cregating confidence that an dready-
rendered money judgment will be satisfied.  As Judge Posner has observed:

The philosophy underlying Rule 62(d) is that a plantiff who has won in the trid court should

not be put to the expense of defending his judgment on apped unless the defendant takes

reasonable steps to assure that the judgment will be paid if it is affirmed. Posting a supersedeas
bond is the smplest way of tendering this guaranty but in appropriate cases aternative forms of

security aredlowed. . . .

Lightfoot v. Walker, 797 F.2d 505, 506-507 (7th Cir. 1986).*

Second, posting abond is the usual means of providing such security. Olympia Equipment v.
Western Union Telegraph Co., 786 F.2d 794, 796 (7th Cir.1986). Accordingly, while courts have
discretion to gpprove dternative methods of creating security, the party seeking an dternative to abond
bears some burden to show the “reasonable steps’ it has taken to dlay the concerns that the prevailing

party and the court may have as to the likelihood that the judgment will be paid. Here, Preferred

criticizes the EEOC' s opposition to its motion, but addresses none of its concerns.

Rule 62(b) provides: “In its discretion and on such conditions for the security of the adverse
party as are proper, the court may stay the execution of or any proceedings to enforce ajudgment
pending the disposition of amotion for anew trid or to dter or amend ajudgment made pursuant to
Rule 59, or of amoation for relief from ajudgment or order made pursuant to Rule 60, or of amotion
for judgment in accordance with a motion for a directed verdict made pursuant to Rule 50, or of a
moation for amendment to the findings or for additiond findings made pursuant to Rule 52(b).”

3Rule 62(d) istriggered after aparty files its notice of appeal, an event that has not occurred
here. It provides. “When an apped is taken the appellant by giving a supersedeas bond may obtain a
stay subject to the exceptions contained in subdivision (a) of thisrule. The bond may be given at or
after the time of filing the notice of appea or of procuring the order alowing the apped, as the case
may be. The ay is effective when the supersedeas bond is approved by the court.”

“We use the standard under Rule 62(d) both because it is substantialy identical to the standard
under Rule 62(b) and because Preferred has indicated that it is likely to apped the underlying verdict.
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The Seventh Circuit has outlined severd factors to congder in determining whether to waive a
supersedeas bond and approve an dternative means of security. They include: (1) the complexity of
the collection process; (2) the amount of time required to obtain ajudgment after it is affirmed on
gpped; (3) the degree of confidence the court has in the availability of funds to pay the judgment; (4)
whether defendant's ability to pay the judgment is so plain that the cost of a bond would be awaste of
money; and (5) whether defendant isin such a precarious financial Stuation that the requirement of
posting a bond would place other creditors in an insecure position. Dillon v. City of Chicago, 866
F.2d 902, 904-05 (7™ Cir. 1988), summarizing, Lightfoot and Olympia Equipment.

The EEOC has addressed only the first and third of these criteria. Preferred addresses only the
cost of abond as afactor that we should consider in gpproving its letter of hold, a point to which will
return shortly. For now, we note that two points raised by the EEOC are sufficient to warrant our
conclusion in disgpproving the letter of hold and requiring Preferred to post abond. Firgt, the nagging
uncertainty over Preferred’ s continuing financia hedlth, a concern that has surrounded this litigation
since the discovery phase; indeed, it was a subject of expert testimony during trid. Second, the
revocable nature of the letter of hold, according to which Nationd City Bank may, on thirty days
notice, refuse to extend the letter of hold past August 8, 2003.°> That provision may be subject to
severd legd interpretations, afact which, by itsdf, undermines the very security that the letter of hold is

supposed to ensure. Instead of security, the letter may create an opportunity for more litigation.

®\We note the tension between aletter of hold that is guaranteed only until August 8, 2003 and
Preferred’ s request for astay “ pending ultimate disposition of any appellate proceedings,” which might,
of course, continue well past August 8, 2003.
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Preferred gtates, without support, that abond will cogt it $28,000, or ten percent of the
gpproximate total of the judgment. (It dso notes that, if it ultimately prevails, the amount of the bond
will be taxed to the EEOC.) Judge Posner has suggested that “[t]he cost is usudly one percent of the
amount of thebond. . ..” Lightfoot v. Walker, 797 F.2d 505, 506-507 (7th Cir. 1986). In that
event, $2,800 would be the correct figure. We are in no position to evaluate cost as afactor because
Preferred has offered no evidence in support of its assertion.

For these reasons, we GRANT that portion of Preferred’ s motion which asks us to stay
execution of the money judgment, but DENY that portion of its motion which asks us to approve its
letter of hold as an dternative to abond. Accordingly, we stay execution of the money judgment for
thirty days, during which time Preferred is ordered to secure a bond which includes the $12,176.79 in
back pay and interest discussed earlier.

It is so ORDERED this day of September 2002.

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana



Digtribution To:

7 Jo Ann Farnsworth

Equa Employment Opportunity Comm
101 West Ohio Street

Suite 1900

Indianapolis, IN 46204

Danid C Emerson
Andrew M. McNell

Amy Rankin

Bose McKinney & Evans
2700 Firgt Indiana Plaza
135 N. Pennsylvania St
Indianapolis, IN 46204



