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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA,
Plantiff,

S |P 99-1692-C-M/F

SOUTHERN INDIANA GASAND

ELECTRIC COMPANY,
Defendant.

N N N N N N N N

ORDER ON MOTION FOR PARTIAL SUMMARY JUDGMENT
REGARDING UNIT 3 REFURBISHMENT

Defendant Southern Indiana Gas and Electric Company (“SIGECO”) has filed a motion for
summary judgment on the United States' (“the Government”) daims againg it under the Clean Air Act, 42
U.S.C. § 7401, et seg. This particular motion concerns various projects SSIGECO completed at one of
itsfadilitiesin 1997. SIGECO had sought and obtained a determination from the Indiana Department of
Environmental Management (“IDEM”) that none of the Act’ srequirementswas gpplicable to the project.
Nonethd ess, the Government clams that IDEM’ sdecisionwasincorrect, and it is now seeking injunctive
relief and avil pendtiesasaresult of SSIGECO' s dleged violation of the Act. SIGECO contends thet the
Government isbarred from pursuing itsdams because: (1) the Act makesIDEM’ sdecisionbinding onthe
Government; (2) IDEM is the Government’s agent for implementing the Act’s programs and the
Government is bound by IDEM’s determination because of their agency relationship; and (3) the
Government is equitably estopped from asserting aview that isinconsgstent with IDEM’ s determination.

The Court has reviewed the parties arguments, and for the reasons explained below it DENIES



SIGECO’' s mation for summary judgmen.

. EACTUAL BACKGROUND

The few facts necessary to resolve this particular dispute are not contested. SIGECO performed
arefurbishment project in 1997 a Culley Unit 3 (“Unit 3") that involved the outlet sections of the Unit 3
secondary superheater with new steam tubes, the replacement of sections of the Unit 3 turbine with new
blades of amore advanced design, and other miscellaneous repairs. Satement of Facts §1. The Unit
3 refurbishment took advantage of advances in design and technology to both improve Unit 3's efficiency

and to increase the capabiility of Unit 3 to generate dectricity. 1d. 2.

In early 1997, SIGECO approached IDEM regarding the potential application of the Act's
requirements to the Unit 3 refurbishment. SIGECO made a number of written and oral submissions to
IDEM regarding the project. 1d. 3. On August 22, 1997, SIGECO made aformal written request for
a determination that the project was exempt from permitting requirements because it was “routine
maintenance, repair or replacement.” Id. 5. SIGECO dso filed a congtruction permit application for the
Unit 3 refurbishment for usein the event the IDEM determined that apermit was necessary under the Act.
Id. 6. In addition, SIGECO filed a petition for an interim construction permit, a device that alows
congtructionto beginwhile a source waitsfor a construction permit to be granted or adecisonto be made
that no permit isneeded. Id. 7. SIGECO's petition for an interim permit gpparently was granted, and
SIGECO performed the Unit 3 refurbishment onthe basis of that permit. 1d. §118-9. SIGECO completed

congtruction of the project in late December 1997. 1d.  10.



On January 28, 1998, IDEM formally determined that the Unit 3 refurbishment was not subject
to the Act’s requirements thet are at issie in thiscase. 1d. {11. This determination was based upon
IDEM’ sdecisionthat the Unit 3 refurbishment fdl withinthe“routine maintenance, repair, and replacement”
provisoncontained ingpplicable regulations.  1d. 12. After recaiving IDEM’ sdetermination, SIGECO
released Unit 3 for norma operations, and resumed its business of generating electricity for the citizens of

Indiana. 1d. §14. IDEM has not withdrawn its determination. Id. g 16.

At some point, the Government decided that IDEM’ sdetermination was inaccurate, and that the
projects at Unit 3 did not fal under the “routine maintenance, repair, and replacement” provisions of the
goplicable regulaions. The Environmenta Protection Agency (“EPA”), the federa agency responsible for
enforcing the Act, sent SIGECO anatice of itsviolationof the Act onNovember 3, 1999. It then filed this

lawsuit seeking injunctive relief and the impogtion of civil pendties

. SUMMARY JUDGMENT STANDARDS

As gtated by the Supreme Court, summary judgment is not a disfavored procedura shortcut, but
rather isan integrd part of the federd rulesasawhole, whichare designed to securethe just, speedy, and
inexpendve determination of every action. Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986); see
United Assn of Black Landscapers v. City of Milwaukee, 916 F.2d 1261, 1267-68 (7" Cir. 1990),
cert.denied, 111 S. Ct. 1317 (1991). Motions for summary judgment are governed by Rule 56(c) of the
Federa Rules of Civil Procedure, which providesin rdevant part:

The judgment sought shall be rendered forthwith if the pleadings, depositions, answersto
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interrogatories, and admissions on file, together with the affidavits, if any, show that there

iS o genuine issle as to any materia fact and that the moving party is entitled to a

judgment as a matter of law.
Once a party has made aproperly-supported motion for summary judgment, the opposing party may not
amply rest uponthe pleadings but must instead submit evidentiary materids which “set forthoecific facts
showing that thereisagenuineissuefor trid.” Fep. R. Civ.P. 56(e). A genuineissue of materid fact exists
whenever “there is aufficdent evidence favoring the nonmoving party for ajury to return averdict for that
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). The nonmoving party bears the
burden of demondtrating that such a genuine issue of materid fact exiss. MatsushitaElec. Indus. Co. v.
ZenithRadio Corp., 475 U.S. 574, 586-87 (1986); Logan v. Caterpillar, Inc., 246 F.3d 912, 923 (7"
Cir. 2001). Itisnot the duty of the court to scour the record in search of evidenceto defeat a motion for
summary judgment; rather, the nonmoving party bears the responshility of identifying the evidence upon
whichherdies. Bombard v. Fort Wayne Newspapers, Inc., 92 F.3d 560, 562 (7" Cir. 1996). When

the moving party has met the sandard of Rule 56, summary judgment is mandatory. Celotex, 477 U.S.

at 322-23; Shields Enters,, Inc. v. First Chicago Corp., 975 F.2d 1290, 1294 (7™ Cir. 1992).

In evaluating amotion for summary judgment, a court should draw dl reasonable inferences from
undisputed facts in favor of the nonmoving party and should view the disputed evidence in the light most
favorable to the nonmoving party. Estate of Cole v. Fromm, 94 F.3d 254, 257 (7" Cir. 1996), cert.
denied, 519 U.S. 1109 (1997). The mere existence of afactua dispute, by itself, isnot sufficient to bar
summary judgment. Only factud disoutesthat might affect the outcome of the suit in light of the substantive

law will preclude summary judgment. Anderson, 477 U.S. at 248; JPM Inc. v. John DeereIndus. Equip.
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Co., 94 F.3d 270, 273 (7" Cir. 1996). Irrelevant or unnecessary facts do not deter summary judgment,
even whenin dispute. Clifton v. Schafer, 969 F.2d 278, 281 (7" Cir. 1992). “If the nonmoving party
falls to establish the existence of an eement essentia to his case, one on which he would bear the burden
of proof a trid, summary judgment must be granted to the moving party.” Ortiz v. John O. Butler Co.,

94 F.3d 1121, 1124 (7" Cir. 1996), cert. denied, 519 U.S. 1115 (1997).

[1l. DISCUSSION

A. THE EFFECT, IF ANY, OF IDEM’SDETERMINATION

Thereisno dispute that in 1998, IDEM issued a determination to SIGECO that its activities with
respect to Unit 3 “will not trigger the requirements under [New Source Performance Standards] NSPS
or [Prevention of Significant Deterioration] PSD.” SIGECO Ex. 11.' IDEM agreed with SIGECO that
“the replacement of the exisingsteamtubesand turbine blades can be considered a ‘like-kind replacement’
under 326 IAC 2-2-1 for purposesof PSD.” Id. Inaddition, IDEM found that “thisactivity by SIGECO
falsunder the * maintenance, repair, and replacement’ exemptionfor 326 IAC 12-1for NSPS.” Id. Based
uponthis determination, SIGECO released Unit 3 for norma operations. The Government now clamsthat

IDEM’ sdeterminationwas incorrect, and seeksto hold SIGECO lidblefor itsdleged violations of the Act.

1 The NSPS and PSD provisions of the Act contain complicated statutory and regulatory
provisons. To resolve this motion, however, it is not necessary to examine the particular requirements
of those provisons. Instead, the Court’s only task isto determine what effect, if any, IDEM’s 1998
goplicability determination had on the Government’ s ability to bring an enforcement action.
Accordingly, the Court need only discuss the relevant enforcement provisions contained in the Act.
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SIGECO grongly contendsthat IDEM’ s determinationforecl oses any action by the Government.
For one thing, SSIGECO clamsthat it would be unfair to subject it to ligbility under the Act for relying upon
a determination from IDEM, which is the state agency the Government authorized to issue such
determinations. Relying upon one district court case and dicta from the Seventh Circuit, SIGECO
contends that the Government cannot now collaterdly attack, through this enforcement action, IDEM’s

determination.

In United Statesv. AM General, 34 F.3d 472 (7*" Cir. 1994), the EPA filed suit againgt asource
that had obtained a permit from the county health department. The EPA proceeded under 42 U.S.C. §
7413(b)(3), which dlows for aremedy againgt a personwho attemptsto construct or modify a sationary
source after afinding of violationby the EPA. Becausetherewasno violaion after afinding of aviolaion,
the court found that the suit was not authorized by statute. SIGECO seizes upon language in the opinion
that noted that the court found nothing in the Act that would alow the EPA to “mount a collateral attack
on apermit by bringing acivil pendty action as many asfive years after the permit had been granted and
the modification implemented.” 1d. at 475. The Seventh Circuit continued to discuss, however, whether
the EPA could have proceeded under § 7413(b)(1), the provisonat issueinthiscase. It dated that “it is
an unsettled question whether operating under a duly issued permit, dbeit one that should not have been
issued because it falled toimpaose requirementsfound ina state implementationplan, violatesthat plan. The

datutory language implies‘yes .. ." Id. at 474 (citing 42 U.S.C. 8§ 7413(a)(1)).

Thus, AM General isnot directly on point because the Government in that case was proceeding
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under adifferent enforcement statute. In this case, the Government proceeds under 42 U.S.C. § 7413(a),
which provides that the Adminigtrator may bring a civil action in accordance with 8§ 7413(b) whenever it
finds that any person has violated or is in violaion of any requirement or prohibition of an applicable
implementationplanor permit. Under 8 7413(b)(1), the Administrator can seek injunctiverdief and acivil
pendty of up to $25,000 per day for vidlaions of any requirement or prohibition of an applicable

implementation plan or permit.

SIGECO dsordiesuponUnited States v. Solar Turbines, 732 F.Supp. 535 (M.D. Pa. 1989),
whichwasanactionby the EPA under 42 U.S.C. § 7477 for injunctive relief to prevent Solar Turbine from
undertaking aparticular constructionproject. The court held that the action could not go forward because
astate agency had issued a permit to Solar Turbines for the very congtructionthe Adminigtrator sought to
hat. It found that “EPA cannot as a matter of law pursue enforcement action against an owner/operator
who has committed no violation that can be attributed to it other than to act in accordance with a permit
it received froman authorized permit-issuing authority, but which permit EPA believes the issuing authority
improperly granted.” 1d. at 539. “Accepting EPA’s position would not only be contrary to the generd
enforcement scheme of the Clean Air Act, but would aso lay wasteto asource’ s ability to rely ona permit
it has been issued by an authorized state permitting agency.” 1d. a 540. Agan, however, in Solar
Turbines the EPA proceeded under 8 7477, and the court thus had no occasion to address the ability of

EPA to bring an enforcement action under the “plan or permit” language in § 7413(a) and (b)(2).

Asone other digtrict court hasnoted, the Solar Turbines decison may make sense from a policy
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sandpoint. See United Statesv. Campbell Soup, No. CI1V-S-95-1854, 1997 WL 258894, a *5 (E.D.
Cd. March11, 1997). “Perhapsadateissued permit should be asafe harbor. Otherwise vast economic
consequences potentidly may befdl a company that has attempted to comply in good faith with a sate
permit.” 1d. Smilarly, it might make sense as amaiter of policy to alow a source like SIGECO to rely
on a state agency’ s determination with respect to its obligations under the Act without fear of a later
enforcement action by the Government. On the other hand, as noted in the Campbell Soup opinion, there
is another sdeto this policy consderation. For instance, there may be cases where a state erroneoudy
grants a source a permit that allows it to construct and/or operate in sucha manner that places the public
hedth at risk. In such acase, should the Government be absolutely prohibited from taking action agangt

the source to remedy the violation?

The plainlanguage of 8 7413 indicatesthat in sucha Stuationthe Government is not precluded from
acting. Indeed, that section’ sbroad language providesthat the Administrator can bring an action whenever
it findsthat any person has violated “any requirement or prohibition” of “an applicable implementationplan
or permit.” Thereisno language in the Act that precludes the Government from initiating an enforcement
action if asource has dready obtained a permit — or in this case, an gpplicability determination —from a
date agency. Maybe thereis a sound policy reason for providing suchasafe harbor provisoninthe Act,
but that decison must be left to Congress. As the court noted in Campbell Soup, however, equitable
congderations may play animportant part in the consderation of any remedy. Based upon aplain reading
of § 7413, the Court finds that the Government’s action is not barred by IDEM’s 1998 applicability

determination. To the extent SIGECO seeks summary judgment on that basis, the Court DENIES its
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motion.

B. WASIDEM’SDECISION BINDING ON THE GOVERNMENT?

SIGECO next argues that because the Government delegated dl of its authority to IDEM to
implement the NSPS and PSD programs, IDEM was the Government's agent and its applicability
determinationisthereforebinding. Whilethe Government delegated certain authority to | DEM with respect
tothe NSPS and PSD programs, it o retained authority to enforce the Act. For example, withrespect
to the PSD program, the Government provided that “[i]f the State enforces the delegated provisonsin a
manner inconggent with the terms and conditions of this delegation or the Clean Air Act, USEPA may
exercse its enforcement authority contained in the Clean Air Act with respect to sources within the State
of Indiana subject to the PSD provisons” Sam Portanova Declaration, Government’s Ex. 27, at

EPASPW1007164.

With respect to the NSPS program, the Act itsaf providesthat whenthe Adminigrator finds that
astate procedure for implementing and enforcing the NSPS program is adequate, he shall delegate to the
State any such authority he has to implement and enforce such standards. 42 U.S.C. 8 7411(c)(1). The
very next section, however, clearly statesthat “nothing in this subsection shdl prohibit the Administrator
from enforcing any applicable standard of performance under this section.” 42 U.S.C. § 7411(c)(2).
When it delegated such authority to the State, it again provided that “[t]his ddegation in no way limitsthe
Adminigrator’ sconcurrent enforcement authority as provided in Sections 111(c)(2) and 112(d)(2) of the

Clean Air Act.” 1d. at EPASPIN002269.



Thus, contrary to SIGECO’s position, the Government did not completely divest itsdlf of al
authority to enforcethe provisons of the Act. Insteed, the Act and the |etters delegating such authority to
the State of Indiana expliditly reserve the Government’ sright to independently enforce the NSPS and PSD
provisons. Evenif IDEM were an agent of the Government, the scope of that agency and its authority
would be defined by the Act and those letters. Because the Government has the power to act onitsown
to enforce the Act, IDEM’ s applicability determination is not binding on the Government. To the extent
SIGECO’ s motion is based upon the premise that IDEM was an agent of the Government, and thet the

Government was bound by IDEM’ s gpplicability determination, the Court DENIES SIGECO’ s motion.

C. ISEQUITABLE ESTOPPEL APPLICABLE?

Hndly, SIGECO assertsthat the doctrine of equitable estoppel bars the Government frombringing
this enforcement action. Equitable estoppel againgt the government is disfavored and israrely successful.
Gibsonv. West, 201 F.3d 990, 993 (7" Cir. 2000). To establish equitableestoppel, SIGECO must show
the following eements: (1) the Government knew the facts; (2) the Government intended that its conduct
would be acted upon, or acted so that SIGECO hadaright to believe it was so intended; (3) SIGECO was
ignorant of the facts, and (4) SIGECO reasonably relied on the Government to its substantia injury.
Edgewater Hospital, Inc. v. Bowen, 857 F.2d 1123, 1138 (7" Cir. 1988). Inadditiontothesedements,
SIGECO must also show that the Government's action amounted to affirmative misconduct. 1d. There
isno evidencethat SIGECO wasignorant of the fact that the Government had retained authority to enforce
theact. Indeed, that authority was a matter of public record because it was contained inthe Act itsdf, and

inthe | etters de egating the authority, whichwere published inthe Federal Register. Evenif it wereignorant
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of that fact, however, itsequitable estoppel dams dill fals because thereis no evidence of any afirmative
misconduct on the part of the Government. SIGECO pointsto IDEM’ s gpplicability determination as an
example of afirmative misconduct, but the Court disagrees. Instead, there was smply a disagreement
betweenthe Government and IDEM regarding aninterpretation of the Act’ sregulations. With no evidence
of any afirmative misconduct, SIGECO hasfaled to prove the dementsof equitable estoppel. Asareaullt,

the Court DENIES SIGECO' s motion on that basis, aswdll.

V. CONCLUSION

In sum, the Court concludesthat nothinginthe Act precludesthis enforcement action with respect
to the 1997 project on Unit 3, despite the fact that SIGECO recelved an gpplicability determination from
IDEM that indicated the NSPS and PSD programs wereingpplicable. Inaddition, IDEM’ sdetermination
was not binding onthe Government, and SIGECO has provided no basis for invoking equitable estoppd.
Accordingly, the Court DENIES SIGECO’s Motion for Summary Judgment Regarding the Unit 3

Refurbishment in its entirety.

IT 1S SO ORDERED this day of July, 2002.

LARRY J. MCKINNEY, CHIEF JUDGE
United States District Court
Southern Digtrict of Indiana

Digtribution attached.
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