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Before: Ju d g e Hodg don
This ca se is before m e on a  com pla int of discrim ina tion brou g ht by the Secreta ry of

La bor on beha lf of Benito Oca sio Herna ndez a g a inst Sa n Ju a n Cem ent Com pa ny u nder Section
105( c)
of the Federa l M ine Sa fety a nd Hea lth A ct of 1977, 30 U.S.C.       ' 815( c).  For the
rea sons set forth below , I find tha t, while M r. Oca sio eng a g ed in a ctivities protected u nder the
A ct, the Respondent w a s not m otiva ted in a ny pa rt by tha t a ctivity in su spending  him  for
eig ht da ys.

The ca se w a s hea rd on Ju ne 7 a nd 8, 1995, in Ha to Rey, Pu erto Rico.  Roberto Torres
A ponte, Jose Lu is M ojica ,
M a rcos E. Rivera  a nd the Com pla ina nt testified in su pport of his ca se.  Victoria no G a rcia
Sa ntia g o, Florentino Corea no M oreno a nd Rola ndo M elendez Sa ntia g o testified for the
Respondent.  The pa rties a lso filed briefs which I ha ve considered in m y disposition of this
ca se.

M OTION TO DISM ISS
A s a  prelim ina ry m a tter, the Respondent a rg u es tha t this ca se shou ld be dism issed

beca u se the Secreta ry ha s not followed his own ru les.  Specifica lly, the com pa ny contends tha t
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Com m ission Ru le 41( a ), 29 C.F.R. ' 2700.41( a ), which requ ires the Secreta ry to file a
discrim ina tion com pla int "w ithin 30 da ys a fter his w ritten determ ina tion tha t a  viola tion ha s
occu rred" ( em pha sis a dded), w a s not com plied with beca u se the com pa ny never received su ch a
w ritten determ ina tion.  This a rg u m ent is withou t m erit.

 Initia lly, it shou ld be noted tha t the ru le in qu estion is the Com m ission's a nd not the
Secreta ry's so tha t the w ell settled principle of la w  tha t a n a dm inistra tive a g ency m u st follow
it's own ru les wou ld not be a pplica ble in this ca se.  Secondly, when rea d in conju nction with
Section 105( c)( 3) of the A ct, 30 U.S.C. ' 815( c)( 3), which requ ires tha t "[w]ithin 90 da ys of
the receipt of a  com pla int . . . the Secreta ry sha ll notify, in w riting , the m iner . . . of his
determ ina tion whether a  viola tion ha s occu rred" ( em pha sis a dded), it is a ppa rent tha t the
w ritten determ ina tion referred to in Ru le 41( a ) is the w ritten determ ina tion requ ired by the
A ct to be g iven to the Com pla ina nt.  Thu s, there is nothing  in either the A ct or Ru le 41( a )
tha t requ ires a  w ritten determ ina tion to be g iven to the com pa ny.

Fina lly, a lthou g h the record is silent concerning  w hether the Secreta ry filed this
com pla int within 30 da ys of notifying  the Com pla ina nt tha t a  viola tion ha d occu rred, the
Com m ission ha s long  held tha t the tim e lim ita tions in discrim ina tion ca ses a re not
ju risdictiona l a nd tha t dism issa l is only a ppropria te "if the opera tor dem onstra tes m a teria l leg a l
preju dice a ttribu ta ble to the dela y."  Secreta ry on beha lf of Ha le v. 4 -A  Coa l Com pa ny, Inc.,
8 FM SHRC 905, 908 ( Ju ne 1986) ( cita tions om itted); see a lso Secreta ry on beha lf of Na ntz
v. Na lly & H a m ilton Enterprises, Inc., 16 FM SHRC 2208, 2215 ( Novem ber 1994); Boswell v.
Na tiona l Cem ent Co., 14 FM SHRC 253, 257 ( Febru a ry 1992).  In this ca se, the Respondent
ha s not a lleg ed a ny preju dice resu lting  from  its

fa ilu re to receive a  w ritten determ ina tion, a nd, in fa ct, ha s
a dm itted tha t it w a s not preju diced by not receiving  a  w ritten determ ina tion.  ( Tr.1, 87- 8.)1

The Respondent's cla im  tha t the fa ilu re of the Secreta ry to provide it with a  w ritten
determ ina tion tha t a  viola tion occu rred shou ld resu lt in the dism issa l of the com pla int is
u nsu pported by either the fa cts or the la w .  Therefore, the m otion to dism iss is DENIED .

FA CTUA L SETTING
The ba sic fa cts a re not dispu ted.  On A pril 18, 1994, Victoria no G a rcia , a

                                               
1  There is a  sepa ra te tra nscript, beg inning  w ith pa g e one, for ea ch da y of the hea ring .

 A ccording ly, the tra nscript for Ju ne 7 will be cited a s "Tr.1" a nd the tra nscript for Ju ne 8
will be cited a s "Tr.2."



m a intena nce forem a n, told Lu is M ojica , a  m echa nic, a nd Benito Oca sio, his helper, to g o the
a sh silo a nd retrieve a  vibra tor for u se in a nother pa rt of the pla nt.  A lthou g h M ojica  a nd
Oca sio w ere a ppa rently a w a re tha t the silo w a s in a  restricted a rea  du e to da ng erou s
conditions, they both proceeded to the a rea .  On a rriving , they discovered the a rea  block ed off
by pylons a nd yellow  ribbons.  Una ble to perform  their du ties, they retu rned to the lock er a rea
to a w a it fu rther a ssig nm ent.  G a rcia  w a s inform ed tha t the vibra tor w a s not obta ined beca u se
the a rea  cou ld not be entered.

On A pril 20, 1994, G a rcia  a ssig ned M ojica  a nd Oca sio, a long  w ith M a rcos Rivera , a
w elder, to repa ir a  screw  conveyor.  W hile w a iting  for the a cetylene for the w elder to be
brou g ht to the conveyor, Oca sio took  a  piece of steel to the hea vy equ ipm ent shop to ha ve it
cu t into a  pla te to be u sed for hea ting  food.  W hen G a rcia  observed Oca sio in the shop, he
told Oca sio to retu rn to his work pla ce.  Oca sio did so.

Shortly therea fter, Oca sio sa w  G a rcia  com ing  by the conveyor a nd ca lled him  over.  A
confronta tion over the incident in the shop ensu ed resu lting  in both pa rties a ccu sing  the other
of a  la ck  of respect.

G a rcia  reported this confronta tion to his su pervisor, Florentino Corea no.  Corea no a sk ed
G a rcia  to m a k e a  w ritten report of the incident.  A fter consu lting  w ith Rola ndo M elendez, the
Director of Hu m a n Resou rces a nd Indu stria l Rela tions,  Corea no w ent to where Oca sio w a s
ea ting  brea k fa st, told him  he w a s su spended a nd directed him  to g o to M elendez' office with his
u nion deleg a te.

M elendez discu ssed the incident with Oca sio a nd his deleg a te in his office.  A t tha t
tim e, M elendez ha d Ga rcia 's w ritten report a nd som e notes he ha d m a de on the report ba sed on
his telephone conversa tion with Corea no.  ( Com p. Ex. 2.)  M elendez inform ed Oca sio tha t he
w a s su spended u ntil a  m eeting  w ith the u nion w a s held the next da y, A pril 21, a t which tim e
a  fu rther decision on discipline wou ld be m a de.

The m eeting  w ith u nion w a s held on A pril 21, bu t Oca sio did not a ppea r, so his ca se
w a s not discu ssed.  A t the next m eeting , A pril 29, Oca sio w a s present a long  w ith Ga rcia ,
M ojica , M a rcos Rivera , Corea no a nd the u nion officia ls.  A fter interviewing  the witnesses,
M elendez conclu ded tha t a n eig ht da y su spension w a s su fficient a nd term ina ted it.

The A pril 18 episode concerning  the a borted a ttem pt to g et the vibra tor w a s not
m entioned by a ny pa rty a t either the
A pril 20 or A pril 29 m eeting  w ith M elendez.  However, by A pril 29 M elendez w a s a w a re
tha t Oca sio w a s cla im ing  tha t his su spension w a s the resu lt of his refu sa l to enter the restricted
a rea  to obta in the vibra tor beca u se Oca sio ha d filed a  discrim ina tion com pla int with the M ine
Sa fety a nd Hea lth A dm inistra tion ( M SHA ) on A pril 21, ( Resp. Ex. N.), a nd the com pa ny ha d
been inform ed of the com pla int som etim e before A pril 29.
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FINDINGS OF FA CT A ND CONCLUSIONS OF LA W
In order to esta blish a  prim a  fa cie ca se of discrim ina tion u nder Section 105( c) of the

A ct, a  com pla ining  m iner bea rs the bu rden of esta blishing  ( 1) tha t he eng a g ed in protected
a ctivity a nd ( 2) tha t the a dverse a ction com pla ined of w a s m otiva ted in any pa rt by tha t
a ctivity.  Secreta ry on beha lf of Pa su la  v. Consolida tion Coa l Co. , 2 FM SHRC 2768 ( 1980),
rev'd on other g rou nds su b nom . Consolida tion Coa l Co. v. M a rsha ll , 663 F.2d 1211 ( 2d Cir.
1981); Secreta ry on beha lf of Robinette v. United Ca stle Coa l Co. , 3 FM SHRC 803 ( 1981);
Secreta ry on beha lf of Jenk ins v. Hecla - D a y M ines Corp. , 6 FM SHRC 1842 ( 1984); Secreta ry
on beha lf of Cha con v. Phelps Dodge Corp. , 3 FM SHRC 2508 ( 1981), rev'd on other g rou nds
su b nom . Donovan v. Phelps Dodge Corp. , 709 F.2d 86 ( D .C. Cir. 1983).

The opera tor m a y rebu t the prim a  fa cie ca se by showing  either tha t no protected
a ctivity occu rred or tha t the a dverse a ction w a s in no pa rt m otiva ted by the protected a ctivity.
 Pa su la , 2 FM SHRC a t 2799- 800.  If the opera tor ca nnot rebu t the prim a  fa cie ca se in this
m a nner, it nevertheless m a y defend a ffirm a tively by proving  tha t it w a s a lso m otiva ted by the
m iner's u nprotected a ctivity a nd wou ld ha ve ta k en the a dverse a ction for the u nprotected
a ctivity a lone.  Id. a t 2800; Robinette , su pra  a t 917-18. 

In this ca se, the Com pla inant a rg u es tha t he eng a g ed in protected a ctivity when he
refu sed to enter the da ng er a rea  in the silo to retrieve a  vibra tor a nd tha t beca u se of tha t
refu sa l, the com pa ny su spended him  for eig ht da ys.  In response, San Ju a n Cem ent a vers tha t
M r. Oca sio w a s su spended for his insu bordina tion to his forem a n two da ys la ter a nd m a inta ins
tha t the su spension ha d nothing  to do with his refu sa l to enter a  da ng erou s pla ce.  M r. Oca sio
contends tha t the insu bordina tion is m erely a  su bterfu g e for a ction ta k en beca u se of the
protected a ctivity.  The evidence, however, does not su pport the Com pla inant's contention tha t
his su spension w a s for ha ving  eng a g ed in protected a ctivity.

It is well settled tha t when a  m iner refu ses to work  in conditions he believes,
rea sona bly a nd in g ood fa ith, to be da ng erou s, his refu sa l is protected u nder the A ct.  Sim pson
v. FM SHRC , 842 F.2d 453 (D .C. Cir. 1988); M iller v. FM SHRC , 687 F.2d 194 ( 7th Cir.
1982); Secreta ry on beha lf of Pra tt v. River Hu rricane Coa l Co. , 5 FM SHRC 1529 ( Septem ber
1983); Secreta ry on beha lf of Bu sh v. Union Ca rbide Corp. , 5 FM SHRC 993 ( Ju ne 1983);
Ha ro v. M a g m a  Copper Co. , 4 FM SHRC 1935 ( Novem ber 1982); Robinette, su pra . 
Consequ ently, I conclu de M r. Oca sio eng a g ed in protected a ctivity when he declined to g o
beyond the pylons a nd ribbons m a rk ing  the da ng er a rea  to g et the vibra tor.

However, M r. Oca sio ha s fa iled to show tha t his su bsequ ent su spension w a s m otiva ted by
tha t refu sa l.  The only evidence to su pport his cla im  is his own testim ony and a t every
significant point his testim ony is u ncorrobora ted.  Fu rtherm ore, his portra ya l of his testim ony
a s corrobora ted, when in fa ct it w a s not, a m ong  other fa ctors, reflects a dversely on his
credibility.
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M r. Oca sio testified tha t he a nd M ojica  w ent to the silo a rea  a s directed by Ga rcia , bu t
cou ld not enter beca u se it w a s cordoned off.  He sta ted tha t Ga rcia  ca m e u p to them  in tha t
a rea  a nd a sk ed if the vibra tor ha d been rem oved a nd when they told him
tha t it ha d not beca u se of the da ng er, M r. Oca sio "noticed tha t he [G arcia ] beca m e very u pset,
a nd he rem oved his ha rdha t in order to throw it on the floor."  ( Tr.1, 26.) 

The Com pla inant rela ted tha t he encou ntered Ga rcia  la ter in the a fternoon and Ga rcia
a g a in told him  to rem ove the vibra tor.  He cla im ed tha t when he a g a in refu sed beca u se of the
risk , G arcia  sa id "[t]ha t if I didn't rem ove it, I wou ld pa y dea rly." 
( Tr.1, 29.)  M r. Occa sio testified tha t M ojica  w a s not present du ring  this encou nter.

Concerning  the sa m e incident, M r. G arcia  testified tha t he told M ojica  a nd Oca sio to
g o to the silo to g et the vibra tor a nd tha t la ter he sa w  them  sta nding  nea r the silo a nd M ojica
yelled "Ga rcia , it sa ys tha t you  ca n't com e in."  ( Tr.1, 136.)  Ga rcia  sa id tha t he did not reply
to them , bu t "[s]ince I a lrea dy ha d a n em erg ency, I decided rig ht there to ju st k eep w a lk ing
a nd m ention it to M r. Felipe Santia g o tha t there w a s a n em erg ency dea ling with sa fety."  ( Tr.1
137.)  He denied tha t he insisted tha t the Com pla inant enter the restricted a rea  or tell him
tha t he wou ld "pa y dea rly" if he did not.  ( Tr.1, 138.)

A  third version of the incident w a s g iven by M r. M ojica . 
He testified tha t Ga rcia  directed Oca sio a nd him  to g o to the silo to g et a  vibra tor, tha t when
they g ot to the silo they fou nd the a rea  cordoned off, so they retu rned to the tool shed. 
A ccording  to M r. M ojica , a fter the initia l order he did not see G arcia  a g a in and the
Com pla inant, a lone, "went over there a nd told Ga rcia  tha t we cou ldn't g o into the a rea  beca u se
it w a s fenced in."  ( Tr.2, 53.)  M r. M ojica  sta ted fu rther tha t Oca sio did not "sa y a nything "
a bou t Ga rcia's response when inform ed tha t they cou ld not g et the vibra tor.  ( Tr.2, 54, 63.) 
Fina lly,
M r. M ojica  rela ted tha t Ga rcia  ha d never m entioned the vibra tor to him  a g a in, nor ha d he
been su bjected to a ny type of a dverse a ction for refu sing  to rem ove the vibra tor.

If G arcia  ha d rea cted a s described by the Com pla inant, tha t is ta k ing  off his ha t a s if
he w a s g oing  to throw it on the g rou nd a nd a ccosting Oca sio a  second tim e to insist tha t he
retrieve the vibra tor a nd threa tening  tha t he wou ld pa y dea rly if he did not, then it wou ld be
possible to infer tha t there w a s som e connection between the refu sa l a nd the su spension. 
However, no other evidence su pports the Com pla inant's version.

A ccording  to G arcia  a nd M ojica , the refu sa l to enter the silo w a s not consequ entia l.  In
a ddition, M ojica  w a s not present to see G arcia  becom e a ng ry a t the refu sa l a s cla im ed by
Oca sio.  Fina lly, if Oca sio w a s a lone when he told Ga rcia  tha t they wou ld not g et the vibra tor,
a nd Ga rcia  rea cted a ng rily, a nd if G arcia  la ter threa tened Oca sio, it is cu riou s tha t Oca sio
never m entioned a ny of this to M ojica , or tha t M ojica  w a s never disciplined for the refu sa l in
view of G arcia's a lleg ed a ng er.
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Essentia lly, wh a t the evidence in this ca se shows, if the Com pla inant's testim ony is not
a ccepted, a s I do not, is a  refu sa l to enter a n u nsa fe a rea  on A pril 18, a nd a  su spension on
A pril 20.  Other tha n the proxim ity in tim e, there is nothing  to connect one with the other. 
A t the tim e the Com pla inant w a s su spended by the personnel director on A pril 20, the
personnel director w a s not even a w a re of the A pril 18 incident.  Nor did a nyone, inclu ding
Oca sio, m ention it to M r. M elendez when he m et with Oca sio a nd his u nion deleg a te to inform
them  of the su spension.

The Com m ission ha s held tha t "[c]oincidenta l tim ing  ca n be indica tive of discrim ina tory
m otiva tion."  M eek  v. Essroc Corp. , 15 FM SHRC 606, 612 ( A pril 1993); Bra dley v. Belva
Coa l Co.,
4 FM SHRC 982, 992 ( Ju ne 1982); Cha con, su pra  a t 2511.  However, in these ca ses there were
other indica tions of discrim ina tory intent.  Here there is nothing  else.

A ccording ly, I conclu de tha t the Com pla inant ha s not m et his bu rden of proving  tha t
his su spension w a s ba sed in any pa rt on his refu sa l to enter a  da ng erou s a rea .  Fu rtherm ore, I
conclu de tha t even if M r. Oca sio ha d esta blished a  prim a  fa cie ca se, the com pa ny ha s
su ccessfu lly rebu tted the ca se by proving  tha t the su spension w a s for the confronta tion with
G arcia  on A pril 20 and not for the refu sa l on A pril 18, which the person su spending  him  did
not even k now  a bou t.

ORDER
Since the Secreta ry ha s fa iled to show tha t M r. Oca sio's eig ht da y su spension w a s, in

any pa rt, the resu lt of his refu sa l to enter a  restricted a rea , it is ORDERED  tha t the
com pla int of
the Secreta ry filed on beha lf of Benito Oca sio Hernandez a g a inst San Ju a n Cem ent Com pa ny
u nder Section 105( c) of the A ct is DISM ISSED .

                              T. Todd Hodgdon
                              A dm inistra tive La w  Ju d ge
                              ( 703) 756-4570
Distribu tion:
Ja m es A . M a g enheim er, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor, 201 V a rick
Street, Room  707, New York , NY  10014 ( Certified M a il)
Ra fa el Cu eva s K u inla m , Esq., Cu eva s, K u inla m  &  Berm u dez, Ha to Rey Tower Bldg., Su ite
903, 268 M u noz Rivera  A venu e, Ha to Rey, PR  00918 ( Certified M a il)
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