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OCR Docket Number: .
Issue date: . -

Signed by: '
Dr.
Superintendent
) g Public Schools
] ’ Re: )
‘Dear Dr.

The U.S. Department of Education, Office for Civil Rights (OCR) has
completed its compliance review to determine whether :

Public Schools (District) is providing services to limited-English
proficient, national-origin minority (LEP) students in 2a mannexr
consistent with the requirements of Title VI of the Civil Rights
Act of 1964, 42 U.s.C. § 20004 (Title VI), Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794 (Section 504), Title II
of the Americans with Disabilities Act of 1850, 42 U.S.C. §§
12131-12161 (Title II), and their implementing regulations. While
on-site, OCR reviewed nine elementary schools ,

- . - . -

OCR is responsible for enforcing Title VI and its implementing

" regulation, Title 34, Code of Federal Regulatiomns (C.F.R.), Part

100, which prohibit discrimination on the basis of race, color, or
national origin in programs or services receiving Federal financial
assistance from the U.S. Department of Education (Department). OCR
i3 also responsible for enforcing Section 504 and its implementing
regulation at 34 C.F.R., Part 104, and "Title 11 and its
implementing regulation at 28 C.F.R., Part 35, which prohibit
discrimination on the basis of disability. The District is a
recipient of Federal financial assistance from the Department and
a publi¢ educational entity. Accordingly, OCR has jurisdiction to
conduct the compliance review. :

During the on-site review, OCR examined pertinent documents and
interviewed administrators, staff, and faculty at the elementary,
middle, and high schools. We held a public meeting for interested
parents and other members of the community, and we privately
interviewed an individual who expressed interest in the case. OCR
reviewed whether the District discriminates against LEP students on
the basis of their limited English proficiency by not providing
them services mnecessary to participate meaningfully in the
District’'s educational program. Based on our findings, we have
determined that

&oid
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the District discriminates against LEP students on the basis of
national origin and disability by not providing them equal
educational opportunity. The bases for our conclusions are
summarized below.

Legal Standard

The Title VI implementing regulation at 34 C.F.R. § 100.3(a) and
(b), provides that recipients may not, directly or through
contractual or other arrangements, on the ground of race, color, or
. national origin, restrict an individual in any way in the enjoyment
of any advantage or privilege enjoyed by others receiving any
service. A recipient may not deny or restrict services or benefits,
provide different services or provide services in a different
manner, treat an individual differently from others in determining.
whether he satisfies any requirement or condition that indiwviduals
must meet in order to be provided any service or’ other benefit
provided under the program, deny an individual the opportunity to
participate in the recipient’s program, or afford an indiwvidual an
opportunity to do so that is different from that afforded others.

OCR's May 25,1970 ©policy memorandum, "Identification of
Discrimination and Denial of Services on the Basis of National
Origin" (May 1570 memorandum), advises school districts of their
responsibility under Title VI to provide equal educational
opportunity to national-origin minority students who are deficient
in English-language skills. Where inability to speak and understand
the English 3language excludes such students £from effective
participation in a district’s educatiocnal program, a district must
take affirmative steps to rectify the language deficiency in order
to open its instructional program to these students. The policies
delineated in the May 1970 memorandum were upheld in Lau v.
Nichols, 414 U.S. 563 (1974) (Lau).

More recently, in Castarfieda v. Pickard, 648 F.24 9895 (sth Cir.
1581) (Castaneda), the appeals court delineated a three-pronged
standard for determining whether LEP students have equal and
meaningful access to a district’s program. Under this compliance
standard, a progrum for LEP students is acceptable if:

. ! [}

- 1. The district is pursuing a program informed by an educational
theory recognized as sound by some experts in the field, or,
at least, deemed a legitimate experimental strategy;

2. The programs and practices actually used by the district are
reasonably calculated to implement effectively the educational
theory adopted by the district; and

3. The district has taken action if the program, after a
legitimate trial, fails to prcduce results indicating that the
language barriers confronting students are actually being
overcome.
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OCR’s December 3, 1985 policy memorandum, "The Office for Civil

Rights’ Title VI Language Minority Compliance Procedures" (December

1985 memorandum), and the September 27,1991 poli memorand

"Policy Update on Schools’ Obligations Towar% N:gional Orilgu;::;
Minority Students With Limited-English Proficiency (LEP students)"
(September 1591 memorandum), clarify OCR’s standard for determining

_ compliance with the May 1570 memorandum, in light of court cases

and OCR’'s enforcement experience. The above policies and procedures
guided OCR’s review to determine whether the District is in
compliance with Title VI in providing equal educational
opportunities to LEP students.

The District is subject to the Bilingual/Multicultural Education
Act (Act), enacted by the State . in 1973. The stated
purpose of the Act "is to ensure equal education opportunities for
students in . - The Act states that districts will be
eligible for State funding of bilingual instructional programs,
provided that the programs: .

o "Provide for the educational needs of linguistically and
cultural different students, including Native American
children, and others who may wish to participate”;

o Use two language as media of instruction for any part or all
of the curriculum; )

° Use specially-trained teachers; and .

o "Emphasize the history and culture associated with the

students’ mothexr tongue."
The Act empowers the State school board to "issue guidelines for

_the development and implementation of programs.!

Guidelines developed’ by the State school board, pursuant to the
Act, state that egqual educational opportunities will be provided,
in part, through an English language development (ELD) program such
as English as a second language (ESL), with ongoing evaluation of
English-language proficiency; core academic instruction will be
delivered through the students’ home language, in accordance with
their assessed needs. To be eligible for funding, a district’s

program must include a process for identifying students.

"pPriorities for bilingual instruction shall be given to non-English
speakers, partial English speakers, and bilingual students whose
cognitive and affective development can best be served by such a
program."” In its experience in conducting compliance reviews in New
Mexico, OCR has found that identification and assessment
procedures, program models, and staffing patterns that are eligible
for State funding under the Act and the guidelines of the State
school board do not necessarily satisfy the requirements of OCR

policy.
Identification and Assessment

The May 1970 memorandum states that districts must take affirmative
steps to rectify mnational-origin minority students’ language

Qois
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deficiencies where inability to speak and understand the English
language prevents LEP students from effective participation in the
district’s program. The September 1551 memorandum states that a
district should have procedures in place for identifying and
assessing LEP students to ensure that all language minority
students who are unable to participate effectively in the regular
jnstructional pregram are receiving alternative language services.
Thus, such procedures should be designed and implemented to ensure
that a district identifies all language-minority students who are
unable to speak, read, write, and understand the English language.

In order to account for the effect of language on test results, the
gtaff at some school districts consider students’ "dominant
language” or rprimary language,” often using the terms

interchangeably. However, determining that a student is dominant in

English is not equivalent to determining that the student is
proficient in the language skills required to participate
meaningfully in an English-only academic environment without the
benefit of alternative language services. Language dominance is
gsimply a relative measure of two or more languages spoken by an
jndividual, indicating the one language that the individual uses
most commonly, productively, and comfortably. Language proficiency,
on the other hand, is a measure of how well an individual can
speak, read, write, and comprehend a language relative to the
standard éxpected of native speakers of the language. A Derson
whose dominant or primary language is English is not necessarily
proficient in English.

In conducting the review, OCR assumed that any student with a
primary (i.e., first-learned) or home language other than English
(PHLOTE student) who. cannot read, write, speak, and understand
English at grade level is likely to be LEP. Performance below grade
level may be indicated by a low percentile ranking (generally below
the fortieth percentile) in total reading or language subtests on
regionally- oI nationally-normed standaxrdized tests. Reading
performance below grade level generally can also be inferred from
placement in a Chapter 1 reading program.

The "Bilingual/Multicultural Education for Culturally and
Linguistically Different students Handbook" (bilingual-program
handbook) provides suggested guidelines for identifying students
who should be tested with the Language Assessment ‘Scales (LAS).
Language information is requested at the time of registration by an
vEthnic/Language Survey," located on the back of the enrollment
card. The language survey asks parents to describe the student’s
use of English and other languages. Parents are asked to respond by
selecting from the following scale of language dominance:

A = Speaks or understands no English '
B = Speaks and understands very little English
C = Speaks and- understands English and another language

equally well

Qo7
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D = Speaks mostly English, but speaks or understands another
language )
E = Speaks only English

According to the bilingual-program handbook, a response indicating
language category A or B requires subsequent testing with the LAS.
The Supervisor of Cross Cultural Education (bilingual supervisor)
confirmed that a response of A or B on the "language category"
question will prompt language assessment with the LAS-0; a response
of C may also result in assessment, but students in category D or
E are not assessed. OCR found that the effect of these screening
criteria is to exclude any PHLOTE student who is either "bilingual®n
or dominant in English from receiving the benefit of alternative
language services, without regard to the student’s proficiency in
English. o

. The format of the language survey appears likely to cause
difficulty for parents to provide accurate, meaningful responses.
The language questions and all additiocnal questions are confined in
a space measuring eight inches wide and about two-and-one-half
inches deep, in a font and size that may be challenging to read.
Response blanks are scattered throughout the space, with no clear
indication which survey items require a response and which are for
supplemental information. The bilingual supervisor concurred that,
in its present form, the language survey does not always produce
accurate results, either because it is not understood or it is
filled out incorrectly. While reviewing students’ records, OCR
identified several incomplete or inconsistent language surveys,
suggesting that parents may have been confused by the format.

OCR found that the language survey and the guidelines for its
interpretaticn are likely to fail to identify for English-language
assessment all students who may be LEP. Not only is the format
likely to produce invalid results, but the survey questions and
guidelines for interpreting them are insufficient to identify all
students who may be LEP (i.e., PHLOTE students), including:

= Students who first learned to speak a language other than
English; - - - : :
o Students who can speak or understand another language,

: regardless of how well they appear to speak or understand
English; and
o Students in whose home a language other than English is
commonly spoken.

The bilingual-program handbook provides 1limited guidelines for
assessing the English language proficiency of identified students.
The handbook states that students in language category A or B must
be administered the LAS, but the handbook does not clearly state
whether the assessment is limited to the oral version of the LAS
(LAS-0). A sample "LAS Group Summary"™ form includes sub-test
categories corresponding specifically only to the LAS-O. Students’
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identified as “culturally and linguistically different" are
assessed with standardized tests, such as the Gates MacGinite, the
Iowa Test of Basic Skills (ITBS), and the Stanford.Achievement'Test
(SAT). A student scoring below the fortieth percentile on any
subtest of a standardized test qualifies for English Language
Development (ELD) services. These criteria fail to require that
every PHLOTE student be assessed for proficiency in reading,
writing, speaking, and understanding English at appropriate grade
levels. That is, these procedures fail to ensure compliance with
the requirement under OCR policy that the District provide
appropriate services to all national-origin minority students whose
limited ability to communicate in English impedes their ability to
participate meaningfully in an English-only classroom.

In one school, some PHLOTE students in kindergarten are assessed
with the Kindergarten Developmental Progress Record Assessment
(KDPR), in lieu of the LAS-O. OCR learned that all kindergarten
students are routinely assessed by classroom teachers with the
KDPR. The KDPR is not a formal assessment instrument, but it
provides teachers four categories to describe students’ performance
regarding developmental areas of strength, growth, need for more
time or experience, and special coéncern (especially impediments to
learning). The assessment booklet includes objective guestions to
ask the student as well as subjective elements for the teacher to
assess. The District furnished no indication that the KDPR is
designed to provide an objective assessment of English-language
proficiency. OCR found that the District could not demonstrate that
the KDPR is a valid instrument for assessing PHLOTE students’
proficiency in English.

Evidence from other interviews conducted on site and documentation
reviewed is summarized below:

o Scheols do not follow common procedures to identify PHLOTE and
LEP students.

o Indian Programs staff persons doubt that District procedures
identify all Native American PHLOTE and LEP students.

° Staff perscns do not consistently ensure that language surveys

- are completed.

o Staff persons do not consistently ensure that data included on
language surveys are rational and consistent from cne item to -
the next.

o Identification of PHLOTE students is often based on teacher

observation or interviews, rather than the language survey.

o Although staff may consider the language survey oo tbe
registration cards to identify category A and B students, in
some instances teacher opinion and preference are the
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overriding factors in identifying students to be assessed.
o Some schools have no procedures for assessing PHLOTE students’
proficiency in English.

o) English-language proficiency assessment generally " does not
include all four language skills. s yi ¢

o) Standardized instruments (such as the Gates MacGinite or ITBS)

' are admini;tered only at scheduled times during the academic
year, rather than as PHLOTE students are identified.

o Some PHLOTE students are not assessed for English-language
proficiency if the classroom teacher does not want the student
placed into the alternative language program . '

o Identification of LEP students is often based on subjective
criteria, such as teacher observation or interviews, rather
than objective assessment instruments.

o A large number of PHLOTE students are excluded from assessment
for English language proficiency, including many in category
C and essentially all in category D.

o For some PHLOTE students, the Short Form of the LAS-O is used
exclusively to assess language proficiency, contrary to the
publisher’s instructions.

o The records of at least 25 students reviewed by OCR indicated
that they were probably LEP!, but have not been identified as
LEP by the District.

OCR found that the District has not established policies and
procedures for initially identifying all PHLOTE students and
assessing thoroughly their ability to speak, read, write, and
understand the English language. Accordingly, OCR found that the
District has failed to establish procedures to identify and assess
LEP students to ensure that all language-minority students who are
unable ro participate effectively in the regular instructional
program receive alternative language services. '

Program Design and Delivery

The September 1591 memorandum, based on Castafieda, provides
standards by which to determine whether a district’s program for
LEP students complies with Title VI. In its analysis, OCR
considered whether the program design is educationally sound,

IBased on (1) language survey results and (21 standardized test
scores or placement in Chapter 1 reading programs.

@o20
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whether the program has been implemented as intended, whether
participation is available to all identified students, whether
staffing needs are satisfied, whether instructional materials are
adequate, and whether objective criteria have been established for
exiting LEP students from the program.

cifics out the

OCR'’'s December 1985 policy memorandum states that OCR considers two
general areas when considering whether a schoecl district is in
compliance with Title VI. Pirst, OCR considers whether there is a
need for the district to provide alternative language services to
LEP students. Second, OCR considers whether the district’s
alternative language program is likely to meet the educational
needs of language-minority students effectively. The September 1991.
memorandum states that a district may demonstrate that its program
is likely to be effective by showing that the educational approach
used is considered Sound by some experts in the field or that it is
a legitimate experimental strategy. Under the December 1985
memorandum, districts with small populations of LEP students may be
relieved of the requirement to develop a formal program
description. Such lack of formality, however, does not exempt a
district from demonstrating whether its program is likely to be
effective in meeting the educational needs of language-minecrity
students.

OCR’'s understanding of experts’ expectations of programs in
bilingual education that are recognized as sound include
instructional strategies to promote acquisition of English
proficiency and the expectation that all or part of the
content-area instruction is delivered in the primary or home
language of the LEP student. As the student acguires greater
proficiency in English, her understanding of the content area will,
theoretically, transfer tc English. Thus, without presuming to
evaluate the educational benefit of language arts instruction in
LEP students’ primary or home language, OCR will find that a
bilingual education program that is designed only to promote
proficiency in a language other than English does not satisfy a
school district’s obligations toward LEP students under Title VI
and its implementing regulation.

The bilingual supervisor informed OCR that LEP students in the
District reguire altermative language programs. Many LEP students
are unable to participate in the District’s full curriculum "until
a certain level of English proficiency is achieved.”

The District offers three alternative language programs. The
State-funded English as a Second Language (ESL) (only) program is
established at ten schools, including two reviewed by OCR. The
State-funded "Bilingual/ESL Program" is established at 55 schools,
including five reviewed by OCR. "ESL tutorial" services are_offered
at 31 schools, including three reviewed by OCR. The remaining 13
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schoocls, including two reviewed by OCR, offer no alternative
language services to LEP students. :

The District’s ESL program is designed to promote English-language
acquisition for pa:thipating' LEP students. On its face, the
District’s ESL program is recognized as sound for the education of

) LEP students.

The bilingual/ESL (i.e., bilingual education with ESL)2? program
may include some or all of the following options: ESL classes,
sheltered English in content areas, native-language instruction in
content areas, ELD language arts classes, native-language
acguisition classes, and native-culture classes. Suggested academic
use of the "home language," according to the bilingual-program
handbock, includes the option to teach only the home language
within the context of language arts (i.e., acquisition of the four
skills in the home language), rather than content-areéa instruction.

OCR found that the District’s description of the bilingual/ESL

program may include instructiocnal options that, taken together, are
not recognized as sound or considered legitimate experimental
strategy. The service options available within the bilingual/ESL
program include no assurance that all LEP students will receive
appropriate English language instruction.

OCR was informed that "the District provides only Spanish/English
bilingual programs because teachers are only available for
Spanish/English instruction." To the extent that Native American
LEP students, Asian LEP students, and other LEP students for whom
Spanish and English are second languages receive alternative
language services primarily through a Spanish-based bilingual
program, these students are not served under a program model that
is recognized as sound or considered legitimate experimental
strategy. Academic instruction in Spanish, using an approach that
assumes that Spanish or English is the primary language, is
functionally equivalent to submersion for students whose primary or
home language is not Spanish or English. The primary objectives of
bilingual education - transfer of academic and literacy skills from
the primary language to a secondary language - is not a reasonable
educational objective when the language of instruction is not the
primary language. Accordingly, OCR accepts that the bilingual/ESL
program is recognized as sound, only to the extent that it
includes:

o ESL instruction or ELD instruction (from staff persons
qualified to teach ESL); and

o) Content-area instruction in a language native to every
*This program is also referred . to as the

Bilingual-Multicultural program.

&o22
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participating student.
Title VII Indian Programs staff persons stated that the District’s
Spanish-based bilingual education programs are not addressing the
needs of Native American LEP students. Home-language instruction in
the bilingual program is only delivered in Spanish. Native American
students have enocugh difficulty with English, according to the
Indian Programs staff persons, and their difficulty is compounded
by having to learn a "home language" that is not their home
language. :

OCR received a report of . - High School cluster schools’
participation in the Bilingual-Multicultural program, dated October
1993. Analysis of the data in the report indicates that 14% of the
Native American students and 32% of the Asian students in the.

High School cluster participate in programs that
include "home-language" instruction in Spanish. ' :

Student 1 attends * Elementary School; his native language is
Navajo, and he is apparently LEP, based on a very low ITBS reading
score. Elementary School participates in the State-funded

bilingual/ESL program. Staff persons informed OCR that the students b
served in the program include Hispanics, Native Americans, and
Asians. The purpose of the program is reportedly "to pursue
learning activities in (Spanish] in understanding, speaking,
reading, and writing" and "to provide students the opportunity to
develop, maintain, and expand communication and literacy skills in
Spanish and English." The ESL component serves only Hispanic
students who are monolingual or nearly monolingual speakers of
Spanish. Staff members identified no other ethnic group
participating in ESL. Although Student 1 attends a school providing
alternative language services that are otherwise recognized as
sound, the services are not sound to meet his needs because the
bilingual education prcgram does not include his native language,
and he is apparently excluded from the ESL program.

Within the ESL tutorial program, tutors "assist students with
whatever the classroom teacher identifies as an instructional
need." Several administrators and teachers stated that this procgram
is not recognized as sound or considered legitimate experimental

- strategy. LEP students receive tutorial assistance for as little as
one hour per week, usually in a pull-out setting, and without
direct oversight by a licensed teacher. -

CCR was informed that schools with small numbers of LEP students
provide only ESL tutorial services - or no alternative language
services at all - because "schools with small LEP populations do
not generate adequate funding to support" formal alternative
language programs. Formal ESL programs are "provided by schools
with a significant number of ESL students," specifically, " 15 or
more identified category A and B students." On the other hand,
"tutors are assigned to schools with small numbers of ESL
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students.” When selecting ESL tutorial services for a school
"funding is the primary factor that is considéred. It is quité
expensive to place ESL teachers at schools that have few ESL
students.” A ‘memorandum from the Cross Cultural Center to
principals and other contact persons, dated August 1993, states:
*Budgetary restrictions allow for limited services. Therefore the
Cross Cultural Center will assign tutors based on a priority of
student needs."

ELD, as generally described to OCR by District staff persons, is
not an alternative language program designed to meet the specific
needs of LEP students. OCR was informed that, as taught at District
schools, ELD instruction is equivalent to whole language
instruction with simplified English. ELD is an instructional
strategy for all students (regardless of ethnicity or experience
with another language) who score below the fortieth percentile in
. reading. It can be taught by a certified classroom teacher,
regardless of endorsement.  Accordingly, OCR found that the
District’s ELD preogram is intended for any student requiring
remediation in language arts. Because it is not intended
specifically for second-language learners nor taught necessarily by '
teachers who are trained in second-language acquisition, the
District’s ELD services are not equivalent to ESL.

Interviews identified other instructional programs primarily for
minocrity students that are not recognized as alternative language
programs, including sheltered English, Title V Indian Educatioen,
and Title VII Indian Education. Sheltered English is often used
effectively by school districts to help LEP students keep up
academically with theix peers, but sheltered-English instruction is
acceptable for serving LEP students only to the extent that each
LEP student also participates in a recognized alternative language
program. The Title V Indian Education program is not an alternative
language program because it 1is intended to provide academic
tutoring, rather than to foster second-language acquisition. The
Title VII Indian Education program is not an alternative language
program because classrooms are chosen for these services based on
the number of Native American students in each classroom and the
teacher’s willingness to participate; instructional topics are
related to science rather than English-language acquisition.

A. . Elementary School offers no alternative language
services for LEP students. Asked to provide a rationale for not
providing an alternative language program, school staff persons
replied that all of the students are English-speaking. The
community has a large Hispanic population, but because a majority
of the families have been established in the U.S. for four
generations, there is no need for an alternative program for LEP
students. Because the English language is becoming predominapt in
the Hispanic community, the staff persons explained, there 1is no
need for a program for LEP students. The last LEP student to attend
the school was, reportedly, a Mexican migrant who attended the
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school briefly eight years ago.
Student 2, enrolled at A’ - Elementary School, is one of the
25 students identified by OCR above as likely to be LEP, based on
‘his ;Language survey and a recent record of receiving Chapter 1
reading services. OCR cannot presume to substitute its educational
judgments for those of District gstaff. Nevertheless, OCR can
observe that the District’s ratiocnale for not providing alternative
language services at A. Elementary School is related to the
predominant language used in the Hispanic community and the length
of time that the Hispanic community has been established in the
U.S., rather than objective criteria related to the needs of
individual students. : ‘

A region bilingual specialist informed OCR that participation in ‘a
formal alternative language program is a site-based decision. The
District, she explained, does not reguire programs, even if
indicated by student need. There are schools that should have
programs but do not because they choose nct to. To illustrate, she
named an elementary school where nearly half of all students are -
probably LEP. The principal wanted to apply for participation in a
State-funded program, but teachers objected. Consequently, the
region bilingual specialist concluded, the school has no formal
alternative language program to meet the needs of its LEP students.

Although a district may choose tc exclude an LEP student from a
formal alternmative language program upon request of the parent, the
district retains the general proscription under the Title VI
regulation from discriminating against a language-minority student
on the basis of a lack of English-language skills. OCR learned that
students are withdrawn from District schools’ alternative language
program when the parent requests that the student not participate.
School staff were unable to articulate for OCR what kinds of
services that LEP students receive under these circumstances to
meet their English language and academic needs. The District'’'s
failure to take informal steps designed to meet the individual
needs of these LEP students indicates a failure to comply with the
regulation.

Overall, OCR found that the Digtrict has not made available to all
* LEP students sufficient alternative language program sexrvices that
are recognized as sound or considered legitimate experimental
Strategy. At some sites, bilingual education programs using
languages that are not native to some LEP students are the only
alternative language services available to the students. At some
gites with LEP students who are not Hispanic, ESL services are
limited to Hispanic students. ESL tutorial services, relied on
exclusively in many schools to serve LEP students, are acknowledged
by administrators and staff not to be a sound means of educating
LEP students. Administrative decisions regarding what program
services to provide are frequently based on available funding, the
skills of available .instructional staff, the numbers of LEP
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students, the predcminant language of the language-minority
community, the lack of' recent immigrants within the language-
minority community, and the preferences of building staff, rather
than the educational needs of individual language-minority
students. LEP students who do not participate in established
alternative language programs or services at the request of their
parents are not assured of receiving services tailored to meet
their individual English-language and academic needs. .

am ic] io

According to the December 1585 memorandum, a district must provide
alternative language services to all language-minority students who
need such services. A district will be in violation of Title VI if
it does not provide services designed to overcome effectively the
language barriers of all its LEP students.

OCR found that schools with small populations of LEP students serve
cnly "high priority" LEP students, that is, category A and B
students. The raticnale provided by the District is that schocols
with small LEP populations do not generate adequate funding to
suppert alternative language programs. Additionally, there is a
limited number of qualified teachers, and most of these are placed
in schools with State-funded bilingual/ESL programs.

OCR also found that some LEP students in schools with State-funded
alternative language programs are not served in those programs.
PHLOTE students (i.e., "linguistically/ culturally diffezent
~students") who are dominant in English but below the fortieth
percentile in reading on achievement tests may receive a sheltered
approach to academic ‘instruction, but not ESL.

Additional data available to OCR include:

o A District memorandum states that a school should have at
least three LEP students in language category A or B enrolled
before requesting the assignment of an ESL tutor from the
Cross Cultural Center.

" -

o Two identified LEP students in kindergarten at an ESL school
are not served. The ESL teacher is at the school only half the
day. The two students are in kindergarten sessions during the
other half of the day.

o As shown above, some Native American students who are ‘.LEEP are
excluded from the ESL services available to Hispanic LEFP
students at a school with a bilingual/ESL program.

o Classrcom teachers were reported at times to: > refuse to
send LEP students to ESL;

° prefer that LEP students be served in Chapter 1l;
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° .forget to send their LEP students to the pull -out
session; or -
° feel the time of the pull-ocut is too inconvenient to send

LEP students to ESL.

o LEF students have been Placed on a waiting list for the
bilingual program because of a lack of space.

° LEP students do not receive ESL because a lack of qualified
- teachers limits scheduling - options.

o According to one region bilingqual specialist, because many
school staff persons do not understand who the LEP students
are, they are not working with all LEP students only the
-identified category A and B students. :

Student 3's home language is Vietnamese. He was in ‘grade three at
Elementary School during school year 1993-94. He received ESL

services for two years prior to school year 1993-94, at the end of

which his teacher wrote: "Although he’s now reading at a second
grade level, his lack of knowledge of English word meaning prevents
his full participation in science, social studies, and in math."

Although Student 3‘s school year 1993-94 teacher speaks no

Vietnamese and has not been trained in alternative language service

delivery, she reported that she is providing all of his language

services, and not having him served in ESL.

Overall, OCR found that the District does not provide alternative
language services to all language-minority students who need such
services.

Staffing:

OCR’s September 1991 policy memorandum requires a district to
provide the staff necessary to carry out properly its chosen
pregram. A district lacking adequate staff must either hire
formally-qualified teachers trained to provide alternative language
services or required that teachers already on staff work toward
attaining those .formal qualifications. A district must complete

. this transition within a reasonable period, and should be able to

= show that its teachers have mastered the skills necessary to_teach
effectively in a chosen alternative language program. According to
Castafieda, if a District shows that it has unsuccessfully ;r:}ed to
hire qualified teachers, then it must provide adequate tralning to-
teachers already on staff to comply with Title VI. Such training
rust take place as soon as passible.

According to the bilingual-program handbook, resource teachers in
bilingual education or ESL must be certified in their teaching area
or acquire a waiver if they are paid with State funds. I_.lgensed
teachers who qualify may receive an endorsement in bilingual
education or ESL from the State. Other licensed teachers who do not
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hold an endorsement or waiver "may work in a bilingual program as
part of a team with an endorsed bilingual teacher,” provided that
they are not paid out of State funds.

From interviews, OCR learned that the qualifications for ESL tutors '

are limited to holding a high school diploma or eguivalent. No

additional experience or training in any field is regquired,
" including experience or training in ESL.

According to the bilingual supervisor, the staffing pattern for the
bilingual/ESL program requires bilingual-speaking teachers (who may
be endorsed, on waivers, or not endorsed), regular classrcoom
teachers, ESL teachers, bilingual teaching assistants, and ESL
teaching assistants. He noted that bilingual teachers who are not
endorsed and other regular classrcom teachers deliver lessons
prepared by a bilingual-endcrsed teacher, but seldom with the
endorsed teacher present. He noted that, because ‘the District’s
goal should be for all LEP students to be served by trained staff,
the use of teachers who lack apprcopriate endorsement to deliver
bilingual education or ESL services should only be an interim .
measure.

The bilingual supervisor informed OCR that more ESL teachers are
needed District-wide to serve in schools with small numbers of
students. He added that the use of tutors in lieu of qualified
teachers is not satisfactory; however, to provide gualified staff
persons at all schools that have small numbers of ESL students is
quite expensive. Numerous interviews with building-level staff
confirmed that tutors and teachers lacking appropriate endorsement
are often selected to provide alternative language services to LEP
students because of the fiscal buxrden associated with instruction
by qualified staff.

Licensed teachers in the bilingual education and ESL programs who
were interviewed by OCR were generally .able to demonstrate their
qualifications to deliver the services. Nevertheless, at schools
with State-funded alternative language services, such as La Mesa
Elementary School, OCR was informed that not enough qualified
teachers were available to provide ESL services to all identified
LEP students. - - :
The District furnished documentation to OCR of 18 training sessions
on serving LEP students that were offered to teachers during school
year 1993-94. Based on the descriptions offered, about two-thirds
of the sessions apparently focused on pedagogy for LEP students.
Participation in offered training is optional for all staff. From
interviews, OCR learned that few unendorsed teachers participate,
and maybe 60°'> of endorsed teachers receive the training, according
to. a region bilingual . specialist. OCR also learned that training
intended specifically for ESL tutors is not provided. only thr:se.of
gseven responding ESL tutors reported having received any training
in alternative language service delivery in the previous two years;
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several reported receipt of no training at all.

Overall, OCR found that the District lacks enough teachers who are
qualified to teach bilingual education or ESL to meet the needs of
all LEP students. Instruction of LEP students by unqualified staff,
including licensed teachers lacking endorsement or waivers and
teachers’ aides, is offered in lieu of instruction by qualified
staff. The rationale for using teachers’ aides in lieu of qualified
teachers is based on funding, rather than the English-language and
academic needs of LEP students. Although the District sponsors
training in alternative language service delivery, many ESL and
bilingual-education teachers and ESL tutors do not participate.
Despite acknowledgement that the use of unqualified instructional
staff should be no more than an interim measure, the District digd
not demonstrate that it is taking affirmative steps to provide all

LEP students with alternative language program instruction by .

qualified staff within a limited pericd.

Instructional Materials and Resources:

According to the December 1985 memorandum, in order to ensure that
alternative language program services are delivered effectively,
districts are expected to provide adequate resources, such as
instructional materials and equipment, in accordance with the
requirements o©f the program. The. adequacy of resources is
determined by the timely availability of required equipment and
instructional materials.

Materials appropriate to Spanish-English bilingual education
programs and ESL programs are not consistently available to LEP
students and alternative language program staff persons from school
to school. In some cases, site-based decisions regarding priorities
for purchasing instructional materials with 1limited budgets
reportedly result in a disproportionate lack of instructicnal
materials that are appropriate to meet the needs of LEP students.
At two elementary schools, staff informed OCR that LEP students use
the same instructional materials as cother students, rather than
materials adapted to the needs of students who are learning
English. At a third elementary school, OCR was informed that
Spanish-language -texts are used mainly only in kindergarten and
grade one for reading stories. Region bilingual specialists
explained that instructional materials in Spanish and English are
available, but administrators or staff persons chocose not to
purchase these materials; other schools do not have sufficient
funds to purchase materials that are appropriate to LEP students.

Overall, OCR found that the District fails to providg adequate
resources, such as instructional materials and equipment, 1in
accordance with the requirements of the altermative language
programs selected. :

@o2s
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The September 1991 memorandum provides three means to determine the
sufficiency of criteria .established by a district for determining
whether LEP students no longer require alternative language
gservices. First, the exit criteria should be based on objective
standards for which the district can explain how it ensures that
students will be able to participate meaningfully in the regular.
educational environment. Second, the exit criteria should ensure
that students can speak, read, write, and comprehend English
sufficiently to participate meaningfully in the district’s
educational program. Third, the exit criteria must provide a
meaningful opportunity for LEP students to be reassigned to the
regular educational environment. In addition to these criteria, if
a district’'s alternative language program  has the effect of
interrupting opportunities for normal academic progress, the
district is obligated to remedy the resulting academic deficits’ .

' The bilingual-program handbook includes no criteria’for exiting oxr
reclassifying LEP students from the alternative language programs.

In narrative data, the District described exit criteria (if
applicable) for its programs and services for LEP students.
students do not exit from the bilingual education program because
it is "also for maintenance of the home language, and students take
the Spanish compeonent for enrichment." LEP students exit from the
ESL program by scoring at level 5 (out of 5) on the LAS-O, with the
recommendation by the ESL teacher, in collaboratiorn with classroom
teachers, school counselors, or the principal. Students who exit
ESL based on the LAS-O score may remain in ELD instruction until
they achieve above the fortieth percentile in "academic
proficiency" on a standardized achievement test. LEP students who
receive ESL tutoring may continue until they score above the
fortieth percentile on a standardized achievement test.

The bilingual supervisor confirmed that LEP students can exit out
of the ESL program or the ESL component of the bilingual/ESL
program with a score on the LAS-O at level 5 and teacher’'s
recommendation. He added that the availability of testing in
reading and writing proficiency would help teachers determine that
exiting is appropriate. Students may continued to receive sheltered
English instruction until they achieve at the fortieth percentile.

. The bilingual supervisor also noted that LEP students might be
exited based on teacher recommendation alone, but this is not
supposed to happen.

The statements of the region bilingual specialists generally
corroborated the District’s narrative and the statement of the
bilingual supervisor. One region bilingual specialist added that
there is no limit on the time a student can receive ESL tutorial
services, "as long as funds are available to suppeort [the]
program.”

As found above, the District’s ELD and sheltered English programs
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are not recognized as educationally sound approaches -for sexrvi
the needs of LEP students in the absence of other altematigg

language services, such as ESL. To the extent that LEPD students who

are orally proficient in English but not fully proficient in -

reading and writing skills are reclassified from ESL to ELD or
sheltered English instruction, the District cannot ensure that it
is meeting these students’ English-language and academic needs, in
accordance with OCR policy.

In addition to reiterating the criteria above, building-level staff
persons interviewed ‘by OCR provided the following information
regarding reclassifying and exiting LEP students: :

(o) At : Eleméntary Schocl, students are expected to read,
write, speak, and understand English well enough to

participate meaningfully in the English-only classroom before -

leaving the ESL tutorial program; but the s€chool has not
established criteria for exiting LEP students.

o} At Elementary School, students are expected to read,
write, speak, and understand English well enough to

participate meaningfully in the English-only classroom before -

exiting ESL; but no formal testing is used for exiting.
Students qualify to exit when they can perform at grade level
or the regular classroom teacher and ESL teacher agree "that
proficiency in English and academic proficiency can best be
achieved in the classroom with total inclusion.” Students exit
+ESL to sheltered English services, from which they do not
exit.

o . Elementary School has established no exit criteria for
students receiving ESL tutoring services.

o At . . .. Elementary School, students exit from ESL
services when they score at level 5 on the LAS-0O, with no
testing of reading or writing proficiency in English.

o At . Avenue Elementary School, LEP students may exit the
ESL program based on the LAS-O or mutual agreement between the
ESL teacher; the classroom teacher, and the parent.

o) At " Middle School, LEP students may exit the ESL tutoring

sexrvices based on the LAS-0 or satisfactory performance in the

regular classroom.

o .. High School has no established criteria for exiting
ESL tutorial services. LEP students discontinue the services
based on the recommendation of a teacher.

Student 4 is & Hispanic student who was in grade two at
Elementary School during school year 1993-94. During school year

- 1992-93, he scored at 'level 1 (out of S5) on the LAS-O. No LAS-0

do31
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score was available in his record for school year 1993-54. In March
1394, the classroom teacher had the student removed from ESL at her
request. The teacher wrote in the student’s record:

I am requesting that [Student 4] start attending the Chapter 1
Reading Program for the rest of this school year. He has made such
significant gains in ESL that I feel he is ready to try a full
reading program in English. (Emphasis added) *

Based on subjective criteria, rather than an objective assessment
of English-language proficiency, Student 4 was reclassified from an
academic mocdel that is recognized as sound for LEP students into a
reading program that is not designed to meet the needs of
second-language learners. ,
Student 5 is a Hispanic student who was in grade two at
Elementary School during school year 1553-94. During school year
1992-93, he scored at level 5 on the LAS-0, but his records for
school year 1992-93 reflect low grades in reading and writing
skills. The teacher wrote in the student’s record, May 1893: "He
had received ESL services until budget cuts eliminated his
program." Despite an apparent lack of proficiency in reading and
writing English, altermative language serxvices for Student 5 were
discontinued for reasons related to funding, rather than his
educational needs. )

Despite the District’s assurances that LEP students are expected to
master the four skills in English, OCR found that LEP students are
.generally tested objectively only in oral English skill (if at all)
to qualify for exiting. An assessment of English-language
proficiency that does not evaluate proficiency in reading and
writing is insufficient to ensure that each exited LEP student is
prepared to participate meaningfully in the English-only classroom.
Overall, the evidence is sufficient to conclude that the District
fails to ensure that LEP students are not exited from altermative
language services until they are prepared to participate
meaningfully in the regular classroom. The exit criteria do not
ensure that LEP students can read, write, speak, and understand
- English and are academically prepared sufficiently to participate
meaningfully without the assistance of altermative language
services. File reviews indicated that alternative language services
for some LEP students were discontinued before the students were
reclassified as non-LEP, according to the District’s standards.

Foxrmer LEP Students:

The September 1991 memorandum states that once exited from the
alternative language program, former LEP students should bg able to
participate meaningfully in the regular educational environment.
That is, they should be able to keep up with their nonjLEP peers
academically and participate successfully in essentially all
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aspects of the curriculum without the use of simplified English
materials. - -

OCR evaluated the District’s efforts to monitor the progress of
students who have exited from alterative language services to
ensure that these students have meaningful access to the full
curriculum once they have exited. OCR also considered whether
former LEP students are sufficiently prepared to participate

meaningfully without the use of simplified English materials. OCR
learned:

o "According to the District’s narrative, each school is
responsible for monitoring the progress of former LEP students
by reviewing periodic grade reports, scores from the
Gates-MacGinite Reading Test, ITBS, and the High
School Competency Exam.

o A region bilingual specialist informed COCR that former LEP
students’ ability to participate in the District’s regular
curriculum without simplified English materials depends of the
students’ abilities to achieve academically.® Each scheool is
responsible for modifying the curriculum so that former LEP
students can participate.

o The pi‘incipal of an elementary school stated that former LEP
students’ academic progress is not monitored.

o After stating that she has no former LEP students in her
class, a grade-four classroom teacher informed OCR that she
'would have no way of knowing which of her students might
"formerly be LEP..

o) A grade-five classrcom teacher stated that former LEP students
are watched closely to see if they need to be referred back to
ESL. She added that she would not know who her former LEP
students are if they exited prior to the previous school year.

o An English teacher and a multicultural science teacher at a
middle school informed OCR that they were unaware which of
their students may have exited an alternmative language

. program. : ‘

o A high school English teacher informed CCR that he will give
former LEP students simplified English materials "if neededq, "
but a student who has received ESL for one year can function
well in the regular program.

OCR found that building-level staff persons are not fully informed
of former LEP students who are enroclled in their classes; thus,
teachers. are not prepared to monitor whether these students are
prepared .to perform meaningfully outside of the alternative
language program. The willingness of staff persons to furnish
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simplified materials for former LEP students suggests that these
students are exited out of alternative language services before
they are prepared to participate meaningfully.

Program Evaluation

OCR policy memoranda require districts that have designed and
" implemented programs for LEP students to have procedures for
monitoring the program to ensure that it is effectively meeting the
needs cof LEP students. According to the December 1985 memorandumn,
OCR expects a district to maintain data regarding its
implementation of an altermative language program and the progress
of students who participate in the program.' The September 1951
memorandum states, further, that a district that does not
periodically evaluate its program or modify identified deficiencies
is in vioclation of Title VI. )
Asked to describe formal procedures for evaluating program
effectiveness, the District identified the annual review of the
Bilingual-Multicultural program, which is conducted by the State.
OCR found that the State inquiry includes only the 55 schools
implementing the program. The State inquiry emphasizes the
identification procedures and program implementation, but it does
not request evidence that the services provided are successfully
meeting the English-language and academic needs of LEP students.

The District also - informed OCR that <region assistant
superintendents are responsible for producing an annual program
review for each school. However, OCR found that such reviews do not
"specifically address the effectiveness of alternative language
services. .

Finally, the District stated that the District Research,
Development, and Accountability (RDA) Unit conducts periodic
program evaluations. A "Research, Development and Accountability
Response for U.S. Department of Education Office For Civil Rights"
(RDA report) appears to identify disparities between the success
rates of various ethnic and language groups in the District.
Neverthelesa, the RDA report includes no conclusions regarding the
effectiveness of alternative language programs or services. The RDA

- director advised OCR that the RDA report cannot be used to draw
conclusions about the effectiveness of alternative language
services, nor was it intended to ‘"present a comprehensive
assessment of any particular program." According to the RDA
director, evaluation of alternative language programs is the
responsibility of each school.

By contrast, school staff persons consistently identified no formal
building-level evaluation procedures, but some stated their belief
that the RDA Unit is responsible for evaluation of alternative
language programs. Although school administrators and staff members
expressed their awareness that LEP students’ academic performance



03/18/98 WED 06:38 FAX 202 260 3040 OCR/PRGM LEGAL Qo3s

Page 22 - Dr.

and graduation rates are below the District average, OCR found neo
indication that such data has been used to identify needed
modification to the District’s services for LEP students. Likewige,
neither District-level staff nor building-level staff identified
for OCR any modifications to alternative language programs or
services that were initiated in light of a program evaluation.

The District has failed to comply with its cobligation under the
regulation implementing Title VI to monitor its alternative
language program and to modify any aspects found to be deficient.
The District failed to show that reviews by the State department of
education are designed to evaluate the effectiveness of the
alternative language services selected and implemented by the
District. Despite acknowledged indications of insufficient services
for LEP students, the District has taken no steps to modify its
alternative language programs in response to such indications.

Parental Notice

The May 1570 memorandum requires districts to provide the parents
of language minority students with notices containing the same
information that is provided to the parents of other students. To
be adequate, such notices must be furnished in a language
appropriate to the parents. The intent of the May 1570 memorandum
is to clarify each district’s responsibility to communicate as
effectively with language-minority parents as it would with other
parents, despite any language barrier. The burden of ensuring
effective communication is the District’s; the District may not
transfer the burden to the languageminority families.

The District furnished copies of numerous manuals, newsletters, and
forms printed in language other than English, nearly all of which
were in Spanish. From interviews and documentation, OCR learned
that consistency in ensuring that language-minority parents receive
adequate notice in an appropriate language varies from school to
school. To illustrate:

o The bilingual supervisor informed OCR that the manner of
communication with the home is a site-based decision. "Some
schools provide notices to parents in the parents’ home

. language; others do not," he said.

o A region bilingual specialist noted that the District n.eeds'to
monitor schools’ efforts to communicate with language-minority
parents. .

©  Two region bilingual specialists stated that consistency in

communicating orally or in writing with parents varies by
school, depending on resource-related factors such as
availability of bilingual staff members.

o The principal of an elementary school stated that bilingual
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staff help interpret at conferences when needed and requested.
Nevertheless, he noted that insufficienf bilingual staff
members are available at the school to ensuras
consistently-effective communication.

1% Two classroom teachers at an elementary school stated that
notices in another language are not needed at the school. By
contrast, the student language data base furnished to OCR by
the District lists 131 Btudents at the school whose home
language is other than English. '

o A grade-five classroom teacher who acknowledged that her
ability to speak Spanish is limited, informed OCR that she can
communicate unassisted in conferences with parents who speak
Spanish. .

.0 Asked how teachers know when there is a need to send notices
home in a language other than English, a classroocm teacher at
a middle schcol replied that the staff person sending
something home "knows" which language to use. Asked whether
this knowledge of the home language comes from the language
survey on the registration card, the teacher replied that

‘ teachers do not refer to the registration cards to learn the

— language used at home. "I think we forget those are therxe.™

o A classroom teacher at a high school informed OCR that
teachers are never given the home-language information from
the registration cards. Teachers learn that an interpreter is
needed when they speak to parents and discover that there is
an obvious language difficulty.

o The principal of an elementary school with a State-funded
bilingual/ESL program informed OCR that all written notices
for the school are issued in English and Spanish. She added,
"Bilingual staff members act as translators. In addition to
Spanish speakers. . ., we have Navajo, Keres, and Towa
speakers." .

o The bilingual resource teacher at another school stated that

there is no- one in the school or District who can translate

. for the parents of her Chinese, Vietnamese, and Native
American students.

o At least ten administrators and teachers at four schools
informed OCR that they rely on students, siblings, or other
members of the family to interpret at parent conferences or to
translate notices that are sent home in English.

Overall, OCR found that the District provides some notices in
an appropriate language other than English, but the District
fails to ensure that language-minority parents consistently
receive notices containing the same information that is
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provided to the parents of other students in the language best
understocd by the parents. -

Pacllities

Based on the general prohibitions of different treatment under
Title VI, LEP students should receive the benefits of facilities,
equipment, and services that are comparable to those available to
other students with respect to such factors as space, quantity,
quality, condition, availability, appearance, and usefulness.

The ESL tutor at Elementary Schecol had no assigned room for
providing pull-out assistance to LEP students. One room she often
used is a half-sized room that is used as a kitchen and includes
ovens for firing ceramics. %

The ESL tutor at . Middle Scheol provided pull-dut services to
LEP students in the library, in lieu of an available classroom. He
reported that working in the library is inappropriate because it
becomes very noisy when other students are there. When the library
must remain quiet, it is difficult to work with words orally.

ESL pull-ocut services at Elementary School were also
provided in the school library. The principal explained that the
school is short on space; consequently, club meetings and tutorials
have to be assigned to the library.

Staff persons at - . Elementary School used the words "cramped”
and "crowded" to describe the classrooms assigned for ESL and
bilingual instruction. An ESL classroom was so crowded that some
LEP students in kindexgarten had to be placed on a waiting list for
appropriate services. In addition, the tables and chairs in the ESL
classroom were reported to be too large for primary-grade children.
OCR was also informed that ESL classes at ' Elementary School
are displaced from their classrooms for about two weeks, six or
more times per year, to accommodate other activities not directly

related to the ESL program. : National Laboratories has an
agreement with the school to provide science -demonstrations. In
exchange, the _school wmust provide space. Space £for the

demonstrations is created by moving ESL classes out of their
assigned classrooms.

Facilities for the instruction of LEP students at other schools
reviewed Dby OCR were found generally to be comparable.
Nevertheless, OCR found that the District fails to ensure that LEP
students consistently receive alternative language services in
facilities that are comparable to the facilities enjoyed by other
students.

Special Education

Qoa7
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The regulation implementing Title II, at 28 C.F.R. § 35.130(a) and
(b) (1) (ii) and (iv), prohibits public entities from discriminating
against qualified persons with disabilities by providing them
different aids or services than are provided to others unless such
action is necessary to provide them with aids or services that are
as effective as those provided to others.

The regulation implementing Section 504, at 34 C.F.R. § 104.35,
provides that a recipient that operates a public elementary or
secondary education program shall conduct an evaluation of any
person who, because of disability, needs or is believed to need
special education or related services before taking any action with
respect to the initial placement of the person in a regular or
special education prcgram. OCR’s interpretation of the regulation
includes the requirement that the District establish standards and
procedures for the evaluation and placement of such persons
ensuring, among other things, that tests are’ selected and
administered so that test results accurately reflect a student’s

- special education needs rather than English proficiency skills.

The regulation implementing Section 504, at 34 C.F.R. § 104.36,
provides that a recipient must establish a system of procedural
safeguards for students who need or are believed to need special
education or related aids and services that includes notice, an
opportunity for the parents or guardian of the person to examine
relevant records, an impartial hearing with opportunity for
participation by the person’s parent or guardian and representation
by counsel, and a review procedure. Such procedural safeguards must
be communicated in a language that is best understood by the
parents or guardian.

The May 1970 memorandum states that districts may not assign
students to special education programs on the basis of criteria
that essentially measure and evaluate English language skills. The
September 1991 memorandum adds that districts may not refuse to
provide both alternative language services and special education to
students who need both.

Referral, Evaluation, and Placement

In reviewing whether a district’s special education referral and
evaluation procedures are in compliance with OCR policy, OCR
generally considers whether staff members use objective data and
professional judgment to account for the effect of the language

development and proficiency of language-minority students. If a-

student is not proficient in the language skills required to
complete an assessment instrument, the results may not be val_:.d. If
district staff rely primarily on invaliid test data, in lieu of
cther sources of information about the student, the district may be
in violation of Section 504 and Title II.

As noted above, a person whose dominant or primary language is

Qoa3s
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English is not necessarily proficient in English. Accordingly
determining that a student is dominant in English or determininé
that a student’s primary language is English is not equivalent to
determining that the student is proficient in the language skills
required to produce valid, reliable results on a special education
evaluation instrument.

" According to District policy, included in the 'Op'erat:ional

Standards" for special education (special education manual),
revised April 1993, referral for special education will include a
review of a student’s "language proficiency and dominance.?® Staff
perscns are directed to "attach Language Usage Data form when
appropriate, ® but "when appropriate™ is not defined .

Instructions on the Language Usage Data form state that it "must be.
submitted as part of a special education referral packet for any
student with bilingual/cultural/linguistic !

considerations." Among the items requested on the form are:

> Languages used by the family and in the home;

> The student’s use of English and another language in wvarious
school settings; '

> A staff person’'s rating of the student’s use of English and
native language in instructional and non-instructional

) settings; : _

> The extent to which English and another language are used by
the teacher and educational assistant in the classroom;

> History of alternative and remedial service receipt, including

alternative language programs and Chapter 1; and

S ‘LAS-0 level.

Other special education forms that refer to language proficiency or
dominance include the Initial Referral Checklist, the
Socio-Cultural Worksheet, the Initial Case. History, and the
Re-Evaluation Case History. Analysis indicates that these forms
appear to use ' the terms "language proficiency," "language
dominance," and "primary language" interchangeably.

According to the special education director, LEP students are
referred for special .education like other students, but language
data must also be collected. Special education staff persons who do
evaluations and make placement decisions expect the referring
school to distinguish between disability issues and language

issues. Documenting this distinction is the primary purpose of the

Language Usage Data form.

A region bilingual specialist explained that she is responsible for
assessment of language dominance, following completion of the
Language Usage Data form by the referring teacher. If the student
has not been properly identified from the start by means _of the
language survey card, then the referring teacher probably will not
be aware of the need to complete the Language Usage Data form, and

@oas
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language-related factors will not be assessed. If the region
bilingual specialist finds that the student is English-dominant
then the student will probably be assessed in English for speciai
education. If she recommends an English-dominant student for
assessment of English-language proficiency, she still may be
overruled by the diagnostic coordinator. Consequently, the

. English-language proficiency of a PHLOTE student who is dominant in
English will probably not be assessed or considered for the
student’s special education evaluation and placement.

Two special educators at separate elementary schools informed OCR
that, unless a concern about language proficiency is raised prior
to the referral, a student’s language proficiency is not considered
during the special education evaluation. Language testing
information is almost never requested for a student who is not
already in the bilingual/ESL program.

A third special educator at another elementary school stated that
no student at her school has required a special education
evaluation in a language other than English. Student 6 is a
Hispanic student at the special educator’s school who is placed in
special education for a specific learning disability. Student 6 is
PHLOTE, with a home language of Spanish and student languages of
English and Spanish. OCR found no record that her proficiency in
English had ever been assessed by the District. Thus, OCR found no
basis for the special educator to state with certainty that no
student has required evaluation for special education in another
language.

According to the special education manual, the evaluation
procedures and interpretations of standardized test results from a
multidisciplinary evaluation "must be specialized for some
bilingual and multicultural students. The procedures and
interpretations will differ from those typically used with
monolingual English speaking students.” Diagnostic materials are:

> "provided in the student’s native language. . ., unless it is
clearly not feasible to do so;"
> "validated for the specific purpose for which they are used;
and -
" > "...administered by trained personnel, ...in conformance with

the instructions provided by their publishers."

The special education manual also states: "All evaluation data. .
.is reported in writing for presentation to IEP team members."

The District furnished a list of tests and assessment materials
normed for Spanish speaking students that are used to evaluate
Spanish-speaking students with limited or no English-speaking
skills. There are reportedly no tests developed specifically for
other language-minority groups in the District, such as Native
American, Vietnamese, and Laotian students. The District also
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furnished a list of tests and assessment materials that “"are either
non-verbal in their administration and response format or. . .yield
scores of non-verbal cognitive ability," including: )

> Wechsler Intelligence Scales (WISC-III, WISC-R, and WPPSI-R),
performance intelligence score, and

> Kaufman Assessment Battery for Children (K-ABC), nonverbal
standard score.

Student 7 is a Hispanic student who was in grade two at

Avenue Elementary School during school year 1993-%54. He is placed
in special education for a specific learning disability. Records
indicate that he is PHLOTE (including language category B on the
language survey), but OCR found no record of English-language
assessment. For purposes of comparison with achievement test
results, the special education diagnostician used the K-ARBRC

composite IQ standard score, rather than the nonverbal standard
score, as the estimate of Student 7's current ability.

Student 8 is a Hispanic student who was in grade six at - - Middle
Schoecl during school year 1993-94. He is placed in special
education for a specific learning disability. Records indicate that
he is PHLOTE (including student’s language indicated as Spanish on
the language survey), but OCR found ne record ¢f English-language
assessment. His teacher informed OCR that Student 8 "cannot read a
speck." For purposes of comparison with achievement test results,
the special education diagnostician used the WISC-R fullscale IQ,
rather than the performance intelligence score, as the estimate of
Stvdent 8's current ability.

The District informed OCR that evaluation of LEP students can
include one or more of the following procedures:

> Administration of tests and assessment materials normed for
Spanish-speaking students by a "bilingual evaluator";
> Administration of tests and assessment materials that have not

been translated formally or normed for LEP students by a
"bilingual examiner" using the student’s native language; or

> Administration of tests and assessment materials that have not
been translated formally or normed for LEP students with the
assistance of an interpreter. ’

. Tests and measures that are used for other than language-minority

students are used with language-minority students but "with extreme
caution...in interpreting results.... The impact of limited English
proficiency on these test results is carefully considered when
making eligibility decisions."

"According to the bilingual director, the decision to use a

bilingual assessor or interpreter is made on a case-by-case basis,
depending on need and resources. The District does not have many
staff persons nor community resources who can perform or assist in

Qo041
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bilingual assessment. The District sorts out those students who
*really need" a bilingual assessment. The District tries to balance
between assessing in English and the extra wait (possibly several
months) for a bilingual assessment. Interpreters are used to assist
diagnosticians with languages other than Spanish or English. They:
interpret evaluaticn instruments only when special education staff
perscns feel this is appropriate.

The bilingual director informed OCR that test scores are only a
part of the evaluation process. The District, he said, relies more
heavily on “authentic assessments". and parental input for
language-minority students than for other students.

The special . education manual states that the IEP committee
determines the amount of special education services to be provided
to eligible students. The IEP committee is "a multidisciplinary
group of persons, including persons knowledgeable aBout the child,
the meaning of the evaluation data, and the delivery of services
options." OCR was informed that staff persons from the Indian
Education Office are not allowed to sit in on IEP committee
meetings for Native American students or to provide input on
cultural differences. "We are totally out of the picture," said a
resource teacher. ’

As directed by the special education manual, the IEP committee is
to ensure that each student’s placement is in the least restrictive
environment appropriate to the student’s needs. A special educator
told OCR that, if more ESL classes were available, the school might
be able to integrate special education students into more regular
education classes. That is, the lack of ESL classes may result in
inappropriately restrictive placements for language-minority
students with IEPs.

The special education director asserted that only students who have
disabilities are placed in special education by the IEP committee.
A student. cannot be labeled learning disabled until the IEP
committee rules out lack of educational opportunities and lack of
language experience.

Student 9 is a Native American student who was in grade three at .

. Elementary School during school year 1993-94. He is placed
in special education for a specific learning disability. Student
9’s language survey had not been completed, and OCR could not
locate his record on the student language data base. His records
include no data from assessment of English-language proficiency,
nor placement in an alternative language program. A portion of his
initial multidisciplinary evaluation report, dated February 1994,
reads:

While [Student 9] presented strong effort, his verbal
responses often “wound around" and were very difficult to
follow. [Student 9] repeated back EVERY question and
direction that was given to him. His responses were
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delayed and he seemed to have much difficulty recalling

the words he needed. - _
OCR asked the student’s special education teacher if such verbal
behavior is not uncommon for some Native American speakers with a
background in their native language other than English. She replied
that the diagnostician and staffing team should have investigated
the case further to consider linguistic or cultural factors.

Student 10 is a Hispanic student who was in grade seven at

Middle Schoecl during school year 1993-54. He is placed in
special education for a specific learning disability. Records
indicate that he is PHLOTE (including home language and student‘s
language indicated as Spanish on the student language data base).
The student language data base indicates that Student 10 scored at
level 2 (cut of 5) on the LAS-O, but his confidential diagnostic
report for reevaluation, dated November 1993, indicates that his -
"primary" language is English, with no more specific mention of
language proficiency. His IEP dated January 1994, reads in part:
"[Student 10] has difficulty processing oral directions, reading,
or completing a page without skipping lines.”™ No discussion of the
student’s possible lack of language experience is reflected in the '
referral, evaluation, or placement records reviewed by OCR. A '
former ESL teacher who is familiar with Student 10 expressed her
doubts to OCR that this student should be in special education.
Likewise, a special educator indicated that she suspects Student 10
requires only ESL, not special education.

Analyzing Student 10’'s records, OCR notes documentary evidence
indicating that evaluation staff either disregarded or were
uninformed of objective data indicating that Student 10 is LEP.
There is no indication that the special education evaluation was
conducted in any language other than English. Documentation
available to District staff indicated the 1likelihood of an
influence of another language on the student, and staff persons
knowledgeable about the student doubt that his placement is
appropriate. Nevertheless, the student was identified as having a
learning disability and placed in special education. Accordingly,
the documentary evidence suggests and does not preclude the
possibility. that Student 10 was placed in special education on the
basis of criteria that essentially measured English-language
skills, rather than a true disability.

Student 11 is a Hispanic student who was in grade ten at

High School during school year 1593-94. He is placed in special
education for a specific learning disability. Records indicate that
he is PHLOTE (including home language and student’s language
indicated as Spanish on the student language data base). The
student language data base indicates that Student 11 scored at
level 5 (out of S5) on the LAS-O, indicating oral proficiency in
English (date unknown). A speech-language screening form, dated
March 19587, indicates:

> The student’'s mother speaks no English, and his father speaks
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little.
> "As English is not spocken in the home, he thay be e £
have difficulty with English in school.® Y *pected to

Student 11 ‘s Bilingual Diagnostic Request, dated April 1987,
includes:

> Chronological age: nine years, seven months.

> The student has been exposed to-and instructed in English for
less than five years. .

> The student has received no native-language instruction from
_the District. .

> Spanish is used most often in the home.

> Hand-written comment: "Is it reasonable to assume that the
child has had sufficient contact with English. . .so as to

expect him to perform at par with his peers?" OCR found na
direct response in the record.
Student 11 ‘s Special’ Education Referral Packet, dated April 13587,
includes:

> "Student speaks and/or understands the following languages:
Spanish, English."
> . .Language Proficiency 1level as determined by Cross

éultural Center: C - which is: speaks and understands another
language which is English."

Student 11 ‘s Referral for Support Evaluation, dated September

1987, includes: .

> °Child is proficient in both English/Spanish. Spanish spcken
in the home." :

Student 11 ’s family case history, dated September 1587 notes that
Student 11 first learned to speak Spanish.

Notes on the cover of Student 11 ‘s WISC-R, dated September 1987,
read: [Student 11 1l‘s £irst language is Spanish. Spanish is the
only language his parents speak with any proficiency. ([Student 111
indicates that he feels more proficient in English than in Spanish.
(Emphasis added.).- )

{ .
Student ‘11 ‘s initial confidential communication evaluation report,
dated October 1587, includes:
> Under the section ‘P"languages Spoken": "According to
information on the permission to test document, ([Student 11)
understands and speaks both English and Spanish. Spanish was

his first language. His parents speak Spanish in the home, but

his father can speak some English.” )

> Under the r"Summary and Clinical Impressions” sectlon:
-vAlthough he did speak Spanish first, his English skills have
been judged to be proficient. Therefore, we would not expect
the communication problems to be due to second-language

. interference."

> Test interpretation: ". . .moderate weaknesses in auditory and

Bo4s
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verbal abilities."®
Student 11 ‘s initial confidential diagnosti-c ‘report, dated
November 1987, includes: P e

> "The language spoken in the home is reported to be Spanish."

> No direct reference to student'’s language proficiency.

> ‘Test observations include "frequent requests for repetition of
oral directions and a low level of elaboration when responding
verbally."

> "Some of the factors which may have influenced [Student 11 1l’s
test results include mixed language background."

> "In the opinion of the diagnostician, the test scores obtained

were valid estimates of [Student 11]’s skill levels."
The November 1987 initial confidential diagnostic report includes
no additional narrative to explain how a "nlixed language
background" could affect the test results or to what extent the
multidisciplinary team should view the test results cautiously.

"Analyzing Student 1l’s records, OCR notes that the student is
PHLOTE but never assessed for English-language proficiency in
reading or writing skills. At least two educators questioned the
student’s cognitive skills in English, and another misinterpreted
the significance of "Language Proficiency level"™ C to indicate
mastery of English. Documentation indicates that the decision to
administer the WISC-R in English was based on the students
preference (i.e., dominance), rather than objective data on
_language proficiency. There is no indication that the special
education evaluation was conducted in any language other than
English. Overall, the. documentation indicates that District staff
persons were aware of the likelihocod of influence of another
language on  the student, but the record includes no documentation
of steps to respond to that information when evaluating him.
Accordingly, the  documentary evidence suggests and does not
preclude the possibility that Student 11 was placed in special
education on the basis of criteria that essentially measured
‘English-language skills, rather than a true disability.

The following summarizes OCR’s findings from this portion of the

- review:

o Special education forms appear to use the terms "language
proficiency,” "language dominance," and "primary language’
interchangeably. '

o The decision to perform an evaluation in a language other than

English reportedly depends on resources, in addition to the
needs of the student.

o The language background of each student is reportedly rarely
considered if the language survey is not completed accurately,
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;t ia not requested by the referring teacher, -or the studeht
is not already participating in the bilingual education
program.

o Language screening prior to referral for special education
evaluation is often limited to a determination of language
dominance, regardless of language proficiency.

o The referral, evaluation, and placement records of several
language-minority students include.no indication of testing
for English-language proficiency, testing or screening for
special education in a language other than English, or
discussion of the effects of limited-English proficiency on
the meaning and wvalidity of test results. , .

o Resource teachers who are directed by the Indian Education
Office are apparently instructed not to participate on special
education placement staffing teams or to provide input to the
placement decision.

o Although the District has established a variety of strategies
- for evaluating languageminority students for special
education, these strategies are not reflected in the records
of several students reviewed by OCR.

Overall, OCR found that the District fails to ensure that
language-minority students are not assigned to special education
programs on the basis of criteria that essentially measure and
.evaluate English-language skills.

Parental] Notificationr of Procedural Safegquards

According to the special education manual, a parent who gives
consent to action proposed by the District must be "fully informed
of. all information relevant to the activity. . .in his/her native
language, " understand and agree to the proposed action in writing,
and understand that granting consent is voluntary. To ensure that
these criteria are met for language-minority parents, notice must
be "provided in the native language of the parent. . .unless it is
. clearly not feasible to do so." Along with a description of the
* proposed action and the basis for choosing it over available
alternatives, the notice must include a full explanation of
procedural safeguards. A disclaimer included in the special
educaticn manual states that the District’s obligation to provide
notice in appropriate languages does not mean that the District 1is
obligated to translate all forms into all other languages; the
information can be provided through an oral interpreter.

The special education manual includes procedures designed to
promote the participation of language-minority parents in thg IEP
'process. Notice of the IEP meeting 9%will be provided in a
communication mode that is understandable to the parents." The IEP
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committee meeting will be conducted "in a communication mode that
is understandable to the parents.” District perséonnel will provide
and document any interpretation or translation assistance needed by
the parent. "Copies of bilingual forms or records of interpretation
shall be included in the student’s confidential file." "A record of

verbal. . .translation having been provided shall be noted in the -

comment section of the IEP." CCR found the District’s poclicies to
provide for language-minority parents adequate notice of procedural
safeguards and opportunities for participating on IEP committee to
be sufficient, if fully-implemented, to satisfy OCR's policy.

The District informed OCR of its program "to train school and
community interpreters to facilitate parental understanding of the
special education process®™ and "to help make informed consent
meaningful for the families in which English is not the primary
language of the home." Trained interpreters are to be knowledgeable
in the special education process, special education terminology
(especially related to eligibility criteria), issues of
confidentiality, ethics of interpretation and translation, and
informed consent. Although the District noted that participants are
required to demonstrate proficiency in English and a second
language, the means of such demonstration were not specified.

By school year 1993-94, the District trained three interpreters,
whose native languages are Spanish, Vietnamese, and Laotian. The
notice of their availability states: "These interpreters can only
be used for limited English proficient students/parents who are
involved in the special education process."

The special education director informed OCR that written notice of
procedural safeguards- is available in Spanish and English. Notice
in other languages is available through oral interpreters, such as
those trained as described above. The District furnished copies in
English. and Spanish of at least 17 forms. used for special
education, including the notice of "Procedural Safeguards" and
"Notice to Parents: Individualized Education Program Instructional
Component Meeting.® The District also furnished a "Consent for
Initial Multidisciplinary Special Education Evaluation" in English
only; the form includes a check-off item to indicate that
procedural safeguards were provided in a specified language other
than English. :

An educatiomal diagnostician who has worked for the District for
several years informed OCR that she does not recall ever having
seen Spanish-language forms explaining parents’ rights and
procedural safeguards. If the Spanish-speaking parent does not
understand English sufficiently well, she explained, a bilingual
interpreter or staff person assists the IEP team.

Another educational diagnostician stated that the Indian Education
Office provides interpreters for Native American parents. A
resource teacher from the Indian Education Office contradicted the

QosT
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educational diagnosticia_n, noting that she and other staff persons
from the Indian Educat_lon Office are not allowed to sit i en
special education staffing meetings for Native American Studexts.

The special education department chairperson at an elementary
school informed OCR that several special education forms have been
updated over the last several years in English, but outdated
versions of Spanish-language forms have not been replaced.
Specifically, she identified the notification of referral for
initial evaluation, the notification of referral for reevaluation,
the notice to parents of IEP meeting, the IEP, the permission to
place, and the IEP goals and ocbjectives forms as out of date in the
Spanish versions.

At_the same school, a bilingual special educator who can read,.
write, speak, and understand Spanish confirmed the department

chairperson’'s statement. She explained that Spanish-<language forms'
.with notice of procedural safeguards used to be available,

but not since the list was revised in English. Paraphrasing her

explanation of how Spanish-speaking parents receive proper notice,

she stated:
I orally translate the procedural safegquards. I follow
the English form, which states at the end: "You have the
right to receive all information written in Spanish." The
parents and I just laugh when we come to that because the
notice is not available. :
She added that she has translated the revised IEP forms on her own,
and has shared them only with one other elementary school.

At another elementary school, a special educator who cannot read,
write, speak, or understand a language other than English asserted
that the outdated Spanish-language forms are adequate. The
terminoclogy on the newer English-language forms is different, she
said, but conceptually, the older forms, including the
Spanish-language procedural safeguards, are still current.

The language data base entry for Student 11 indicates that his home
language is Spanish. A referral packet, dated April 1987, indicates
that the parents require an interpreter. The permission to test
form, signed September 1987, is in Spanish. All other notices to
the parents that were located by OCR in the student’s file are in
English, with no indication that translation or interpretation was
provided. Thus, documentation included in Student 11’s confidential
record indicates that his parents have not consistently received
notice of their rights and procedural safeguards in an appropriate
language.

Student 12 is a Hispanic student who was receiving special
education services for a specific learning disability at

High School during schcol year 1993-94. The language data base
entry for Student 12 indicates that his home language is Spanish.

A permission to place.form, dated April 1988, was presented to the

o438
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mother in English, with no notation to indicate that the form was
orally translated. A permission for individual evaluation form,
dated November 1589, was alsc presented to the mother in English,
with no notation to indicate that the form was orally translated.
The case manager who witnessed the parent’s signature, noted on the
form: "Mom spoke limited English. Not sure we communicated very
well.® The record includes no indication of efforts to follow-up on
or to resolve the communication difficulty. Thus, documentation
included in Student 1 2’'s confidential record indicates that his
parents have not consistently received notice of their rights and
procedural safeguards in an appropriate language.

Overall, OCR found that the District’s policy for informing
language-minority parents of their rights and procedural safeguards
is sufficient, and the District has taken steps to apply its
policy. Nevertheless, the evidence demonstrates that such parents .
are not fully informed consistently, as required undér District and
OCR policy. Because student files lack documentation to indicate
that parents were informed of the content of English language forms
in a language that they understand best, OCR is unable to conclude
that parents received proper notice. Furthermore, the District’'s
use of ocutdated forms for Spanish-speaking parents is to treat such
parents differently on the basis of national origin. Accordingly,
OCR found that the District fails to notify language-minority
parents of their specific 'special education rights and procedural
safeguards in the language they can best understand.

Dual Services

The special education director informed OCR that all special
education services are available to all LEP students who qualify
for such services, and all alternative language program services
are available to students with disabilities who are LEP. The
bilingual supervisor, however, stated that bilingual teachers have
told him that they do not feel qualified to go into special
education classrooms. "To my knowledge," he said, "many LEP
students in special education do not participate in alternative
language programs."”

A region bilingual specialist informed OCR that sometimes students

. are withdrawn from alternative language programs and placed in
special education, once they are determined to have a disability.
Once in special education, LEP students do not all receive
alternative language services any longer. He noted that the "lucky
ones" may get bilingual-speaking special educators oOr bilingual
tutors, but this is unusual.

OCR learned that Avenue Elementary School operates a
bilingual special education program for LEP students with specific
learning disabilities who require special education services for at
least half of the academic day in order to meet their individual
needs. The program teacher, who has been trained for bilingual
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special education, provides English-language develcpment
instruction, as well as all required academic instruction in
English and Spanish.

A special educator at a middle school stated that it is unfortunate
. that there are not more bilingual special education programs within
the district. He added that some special education students at his
school receive bilingual tutoring, but he did not identify
qualified alternative language program instruction for LEP students
in special education.

Two "bilingual resource teachers at an elementary school with a
bilingual/ESL program informed OCR that all aspects of the
alternative language program except ESL are available to special
education students. Until recently, schoocl staff persons were Jf
the understanding that students could not be "double served" in
alternative language programs and special educatior!, but now they
know that this was not correct. Nevertheless, ESL is not serving

- special education students because most of the ESL classes are
already overcrowded.

Overall, statements from staff persons in at least three regions
indicate that LEP students with disabilities are excluded from
receiving alternative language services for reasons other than
their individual educational needs. At least one elementary school
limits access to ESL for LEP students with disabilities because of
an insufficient number of ESL teachers to serve all LEP students in
the school. Consequently, OCR found that the District discriminates
against LEP students with disabilities on the basis of disability
by failing to provide all of these students with alternative
language services.

Gifted and Talented Programs

According to the September 1991 memorandum, a district wmay not
categorically exclude LEP students from gifted and talented
"programs. If a district has a process for locating and identifying
gifted or talented students, it must alsc locate and identify
.gifted gr talented LEP students who could benefit from the program.
Educational justifications for excluding an LEP student from such
. a program should be comparable to justifications used in excluding
a non-LEP student. :

OCR’s .review in this area focused on two district programs, ;he
Gifted Pregram and the High Potential Programs (HPP). Qualification
standards for the Gifted Program are established by the .
Department of Education (. ‘. The HPP wasg initiated to identify
a population of students, including language-minority stgdgnts.
whose potential has historically been overlooked due to tradltlogal
measures of giftedness, such as those required by . That is,
the HPP is for culturally different or disadvantaged students who
are potentially gifted but do not meet B standards for
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According to data furnished by the District, 29% of all students
enrolled District-wide are either in the bilingual/ESL program, the
ESL pregram, or ESL tutorial. Only 4% of all students in the Gifted
Program and HPP combined are in these programs. OCR’s findings
regarding the identificaticn and assessment of LEP students give
reason to doubt the accura¢y of these figures for purposes of
tabulating the total number of LEP students enrolled in the
District. Nevertheless, assuming the District used the same data to
identify LEP students in the Gifted Program and HPP, the data are
useful to illustrate the apparent contrast between LEP students’
rates of total enrcllment and their rates of participation in these

programs.
The Gifted Program in the District is administratively part of the
special education program. The special education maniial states that
the same policies, procedures, and criteria that apply to other.
special education prcgrams generally apply to the Gifted Program as
well. Staff persons confirmed that students are referred,
evaluated, and determined eligible for the Gifted Program in the
same manner as students suspected of having disabilities, including
referral by parents or teachers. Procedures for screening and .
formal testing for the HPP are similar .as those for the Gifted
Program. According to an administrative assistant in special
education, LEP students are tested for the Gifted Program and HPP

by a bilingual test administrator "when appropriate as determined
individually for each student by the educational diagnostician.®
Por Gifted Program testing, the diagnostician’s determination is
"based on information from the parents, school, and informal

_ assessment in determining what kind of evaluation is needed."

Information gained by OCR from several interviews is summarized

below: )

© An elementary school principal informed OGR that no written
information is provided to parents regarding the opportunity
to refer their children for the Gifted Program. He added that
parents know they can refer their children without such notice
being provided.

o) A bilingual resource teacher at a middle school informed OCR
that he is not familiar with the screening procedures for the
HPP. The teacher was unaware that the Gifted Program is also
available at the schocol.

o) A region bilingual specialist informed OCR that she assesses
the oral language proficiency of LEP students referred for the
Gifted Pregram, as 'is done when LEP students are referred to
other special education programs.

o The principal of a middle school étated that the testing of
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LEP students for the Gifted Program and HPP is not conducted
in the student’s native language. "Many LEP students are
dominant in English,.and they are tested in English. There is
an attempt to give the students the opportunity to be tested
in the language they are most comfortable with in the testing
situation."”

) o A former ESL teacher at a middle school informed OCR that the

eligibility criteria for the Gifted Program tend to screen out
LEP students "because the testing is done in English by people
who are usually only monolingual English speakers."™ She
believes that the attitude of staff persons at the school is
that LEP students are not qualified for gifted services.

o] An ESL teacher at an elementary school ﬁamed an LEP student
who has been "suggested" for referral, but she probably doces
not have gufficient grasp of English to pass the eligibility
tests. : :

o Of seven principals responding, only one indicated that LEP
students participate in the Gifted!Program or HPP at their
schools. The single affirmative response was contradicted by
a bilingual rescurce teacher who informed OCR that two former
LEP students are in the Gifted Program and one former LEP
student is in the HPP.

o The administrative assistant in special education did not
identify any of 92 staff members teaching in the Gifted
Program as endorsed in alternative language service delivery
lor proficient in other languages.

o The administrative assistant in special education stated that
HPP teachers do not instruct in a language other than English
unless they happen to be bilingual. -

o Of five principals responding, four indicated that the Gifted
Program or HPP teachers at their schools are neither trained
nor endorsed in alternative language services delivery. One
principal added that "it is not currently a State requirement
to be trained in ESL in order to teach gifted- programs."

OCR found that the District does not ensure that LEP students have
equal opportunity to participate in programs for gifted students.
Although OCR did not conduct a valid statistical analysis, LEP
students appear to be underrepresented in the Gifted Program and
the HPP. Procedures for determining eligibility £for the Gifted
Program are the same as for other special education programs, under
which, as found above, the District fails to ensure that evaluation
results for language-minority students do not essentially measure
and evaluate English-language skills. Although LEP students are not
explicitly excluded from the Gifted Program, staff persons perceive
the eligibility standards for the Gifted Program to present a

Qos:
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barrier to LEP students’ qualifying to participate. Although the
qualification standards for HPP differ from those for the Gifted
Program, the referral and evaluation procedures are the same as for
the Gifted Program and other special education programs. Referral
to the Gifted Program and HPP can be initiated by the parent, but
none of the forms or notices furnished to OCR in ancther language
related directly to the Gifted Program or HPP. Referral to the:
Gifted Program and HPP can be .initiated by the teacher, but several
alternative language program teachers were either unaware of the
opportunities available for gifted or potentially-gifted LEP
students, or unable to explain to OCR how students qualify for
these programs. Teachers in these programs. are generally not
qualified to provide alternative language services, and native-
language instruction is generally not available, unless the teacher
happens to be bilingual. Accordingly, OCR found that the District
failed to ensure that it locates and identifies gifted or talented
LEP students who could benefit from special programs.

- Conclusion

The evidence indicated that the District does not provide equal
educational cpportunity to LEP students. OCR identified compliance
failures in the following areas: -

o Procedures to identify and assess LEP students to ensure that
all language-minority students who are unable to participate
effectively in the regular instructional program receive
alternative language services;

o -Providing sufficient alternative language program services
‘that are recognized as sound for the education of LEP students
or considered legitimate experimental strategy;

o Providing alternative language services to all
language-minority students who need such services;

o Providing enough teachers who are qualified to teach the
program models selected by the District (bilingual education
and ESL) to meet the needs of all LEP students;

- O Providing adequate rescurces, such as instructicnal materials
and equipment, in accordance with the requirements. of the
alternative language program models selected; .

° Ensuring that LEP students were not exited from alternative
language services until they are prepared -to participate:
meaningfully in the regular classroom;

o Monitoring reclassified former LEP students to confirn'! that
these students are prepared to perform meaningfully outside of
the alternative language program;

’
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o Compliance with the obligation tc monitor the alternative‘
language programs and to modify any aspect found to be
deficient;

o Ensuring that language-minority parents consistently receive

notices containing the same information that is provided to
the parents of other students in the language best understood
by the parents; ,

o Ensuring that LEP students consistently receive alternative
language services in facilities that are ccmparable to the
facilities enjoyed by other students;

=] Ensuring that language-minority students are not assigned to
special education programs on the basis of criteria thdt
essentially measure and evaluate English language skills;

o) Notifying language-minority'parehts of their specific special -
: education rights and procedural safeguards in the language
they can best understand;

] Providing alternative language services to all LEP students
with disabilities; and

o Ensuring that all gifted ofuzzi;hﬁéd LEP students who could
benefit f£rom special programgs are located.

Accordingly, OCR has concluded that the District discriminates
against national-origin minority students on the basis of their
limited-English proficiency and disability by not providing them
services necessary to, participate meaningfully in the District’s
educational program, in violation of Title VI and its implementing
regulation, 34 C.F.R. § 1 00.3(a) and (b), Section 504 and its
implementing regulation at 34 C.F.R. § § 104.35 and 104.36, and

Title II and its implementing regulation at 28 C.F.R. § 35.130.

The District has submitted the enclosed Agreement for Corrective
Action to correct the cited violations. Accordingly, OCR is closing
this review effective the date of this 1letter. This letter
addresses only _the issues 1listed above and should not be
interpreted as a determination of the District’s compliance or
noncompliance with Title VI, Section 504, or Title II in any other
respect. Individuals participating in an investigation are
protected under Federal law against harassment, retaliation, or
intimidation by 34 C.F.R. § 100.7(e). ‘

Continued compliance is contingent upon the District implementing

the provisions of its Agreement. Failure to perform the actions in _'

question may result in a finding of noncompliance. Compliance with
commitments and assurances will be monitored to ensure full
implementation. .

’
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Under the Freedom of -Information Act, it may be necessary to
release this document and related correspondence and records upon
request. In the event that OCR receives such a request, we will
seek to protect, to the extent provided by law, perscnal
information which, 1f released, could constitute an unwarranted
invasion of privacy.

We thank you and your staff, particularly Ms. ) ", .-, for the
cocperation extended to OCR’s staff throughout the course of the
investigation. We are pleased that the District is wvoluntarily
taking action which will ensure its continuing compliance with
Title VI, Section 504, and Title II.

If you have any questions regarding Ehis_}etter, please call Mr.

, Investigator, at }, or you may call me
at A ‘ '
Sincerely,
branch Chief
Compliance Enforcement Division
Enclosure

cc: Honorable . - .
Superintendent of Public Instruction

'iMs. e .
‘Director of Faderal and State Bilingual Programs
' | . - Department of Education

Ms. .
Technical Assistant, EEO
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AGREEMENT POR CORRECTIVE ACTION
Public Schcecols

Pursuant to compliance review number 08545027 of . Public

- Schools (District) by the U.S. Department of Education, Office for

- Clvil Rights (OCR), under the authority granted by Title VI of the
Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of
1973, and Title II of the Americans with Disabilities Act of 1930,
the District agrees toc take steps designed to ensure that all
national-origin minority limited-English proficient (LEP) students
in the District who are in need of language assistance services
receive such services. Specifically:

A.

By Pebruary 15,1996, the District will identify all LEP
students enrolled at all schools and grade levels.

1.

By September 1, 1995, the District will submit for OCR’s

review and approval: '

a.

A home language survey (HLS) designed to identify
all students whose primary or home language is
other than English (PHLOTE students). The survey

.will ask parents the following questions in an

appropriate language: i. What language is spoken in
your home most of the time?

ii. What language does your child speak most of
the time?

iii. What was your child’'s first language?

iv. What languages does your child speak and/or
-understand? - :

Any response con the HLS indicating a language other
than English will identify the student as PHLOTE.

A strategy for the distribution and subsequent
collection of the HLS forms to ensure that an HLS
is completed for every student enrolled in the
District.

Procedures to screen identified PHLOTE students to

. determine ' which of these students regquire

assessment of English-language proficiency. Such

"screening procedures will not be included in the

plan required under Part B below.

The District may exclude from such assessment any-

PHLOTE student whose record documents achievement
at the fiftieth percentile or higher in xeading
on any one of the following normed-referenced
tests, since Octocber 1, 19954:

i. Iowa Test of Basic Skills,

ii.  Gates MacGinite, or :

Qoss
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iii. Stanford Achievement Test.

No other measure of achievement may be substituted for these.

d.

An objective | means of  assessing the
English-language proficiency of every identified
PHLOTE student who requires such assessment, in the
modalities of speaking, reading, writing, and
understanding. Assessment of students in
kindergarten and grade one may be limited to oral
English skill.

Criteria, based on assessment results, for
determining which PHLOTE students are LEP.

By January 30, 1996, the English-language testing of all
identified PHLOTE students who require such assessment
will be complete. '

By February 15, 1996, all test results will have been
evaluated to identify every LEP student in the District.

By March 1, 1996, the District will furnish to OCR the
following documentation: ,

a.

For each level and subtest of any published test of
English-language proficiency used (if applicable),
copies of pages from the manual(s) that may assist
OCR in understanding the publisher’s designated
fluency scores for English-language proficiency.

For all students in kindergarten and grades one and
two at Elementary, a copy of the home
language survey.

c. In a separate list for each school identified
below, identify by name each student
identified with a primary or home language
other than English, in accordance with this
part of the Agreement. For each student,

- indicate:

i. grade level,

ii. the student’s primary or home language,

iii. the criteria (including normed-referenced
test scores) used to exclude the student
from English-language assessment, if
applicable,

iv. all English-language assessment scores,

' if applicable, and ] _

V. whether the student was classified as LEP

after the English language assessment.

s

Qos7
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Schools to include: ° . Elementary,
Elementary, Elementary,
Elemeptary, . Elementary,
Elementary, Middle, ) High, and
High.
~ B. By April 1, 1596, the District will develop and submit for

OCR’s review and approval a written plan for pProviding
educational services to all its LEP students. All parts of the
Plan, at a minimum, will begin to be implemented by September
1, 1996, or no later than the beginning of the first semester
following approval of the plan, whichever is earlier.

‘The District’s plan will contain, at a minimum, the following
written components that address educational services for LEP

students at each school. The District will adopt or develop:

1.

A statement describing the District’s policies and goals
for providing educational services to LEP-students at the
elementary and secondary lavels.

The specific steps that the District will take, including
time-frames, to ensure that all newly-enrolled PHLOTE
students are identified.

The specific steps that the District will take, including
time-frames, to assess the English-language proficiency
of all newly-enrclled PHLOTE students to determine which
are LEP.

The extent of the language assessment will be guided by
the type of educaticnal services that the District
decides to implement for its LEP students. At a2 minimum,
assessment will be designed to determine whether PHLOTE
students possess sufficient English-language skills to
participate meaningfully in the regular educational
environment. The District will determine whether PHLOTE
students can speak, read, write, and comprehend English,
if all -four language skills are expected of their grade-
level peers.

Procedures to establish and maintain a roster (or other
appropriate instrument) of LEP students, by school,
grade, and alternmativé language services).

These procedures will be designed to ensure that each

identified LEP student continues to be recognized as
requiring appropriate services, despite changes in
classroom  assignments, school assignments, and

alternative language services, as long as the student is
LEP.

rd
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Procedures for appropz;iraitie placement of LEP students into
alterr;a.t ive language services or other
educaticnally-appropriate services.

These procedures will delineate the extent ta which
educational ‘services will be provided to each category of
LEP students, based on educational need. For example, it
is expected that students who speak no English will
receive more intensive English-language assistance than
students who speak some English. These procedures will
also ensure that LEP students are not placed in special
education classes because of their lack of English
language skills.

Procedures to ensure that parents or guardians are
informed of the purpose of the special agsistance or
alternative language services offered by the District in
an appropriate language and medium of communication.

Procedures to ensure that the parents or guardians of
PHLOTE students are notified adequately of school
activities that are called to the attention of other
parents in an appropriate language and medium of
conversation.

Explanation of the alternative language service models

and methods to be used to provide LEP students with equal

-educational opportunities. Include:

a. A general statement that all identified 1_.EP
students will receive appropriate alternative
language services, based on educational need.

b. For each alternative language service model
selected, a written summary of the model, when the
services will be implemented at which schools, and
the specific grade levels at which the specific
services will be implemented;

c. A description of how these services will assist LEP
students to become proficient in English;

d. "How the services will relate to the Disﬁrict;’s
curriculum in both the regular and the special
educational settings; and

e. How the District will meet the English-language
acquisition and other academic needs of LEP
students whose parents or guardians refuse
placement in formal alternative language programs.

To ensure that the District has appropriate staffing to

implement its Bervice models for LEP students, the

Qoss
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10.

11.

¥
g

District will provide as part of its plan:

a. The training and qualifications of staff needed to
implement each gervice model;

b. A process for evaluating instructors in alternative
language service settings to ensure that their classroom
performance corresponds with the altermative language
models and methods chosen by the District;

c. The extent to which the staff needed to implement the
services are currently available;

d. Where qualified, trained staff are not available, the
interim steps the District will take to provide staffirg
for the sexrvice models; '

1

e. The efforts the District will make to recruit qualified,’

trained staff to implement the alternative language
service models selected on a permanent basis;

£. The amount and type of training to be provided to
existing staff tc implement the alternative language
sexrvice models selected on a permanent basis; and

g. The steps the District will take to ensure the
availability of qualified, trained staff to implement the
alternative language service models selected on a

permanent basis, if voluntary measures are not

successful.

The specific steps that the District will take, including

time-frames, to provide the instructional matexials necessary
and appropriate to carry out properly its chosen alternative
language service models for the instruction of LEP students.

A description of the criteria that the District will use to
determine when a LEP student has obtained sufficient
proficiency in English to reduce the amount of time spent in
an alternative language service setting or to exit such
services altcgether. At a minimum, these criteria will ensure:

a. That determination of English-language proficiency is
based on objective standards, such as standardized test
scores, for which the District can explain why students
meeting those standards will be able to participate
meaningfully in the regular classroom;

b. That students exiting alternative language services can
read, write, speak, and comprehend English well enough to
participate meaningfully in the District’s program;

’

dioso
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c. That LEP students have a realistic opportunity to exit

12.

13.

14.

. 15.

from alternative language services; -

d. That the academic progress of students who exit from
alternative language services is formally reviewed
pericdically (i.e., at least twice annually for two
years) and that documentation is maintained; and

e. That appropriate steps are taken to remediate language or

: academic deficiencies identified in students who exit
from alternative language services, including re-entry
into alternative language services, if necessary.

The specific steps that the District will take periocdically,
including timeframes, to evaluate the effectiveness of its
services for LEP students. These steps will include procedures
for formal evaluation of the District’s impleméntation of the
components of this plan and procedures for formal reporting of
identified deficiencies and required modifications. :

Some factors to include in such procedures are whether current
and former LEP students are:

a. Satisfying established goals for student participation
and achievement in the District’s alternative language
service models; and : '

b. Being retained in grade or are dropping out at rates

similar to those of their non-LEP peers.

) ” - .- -
'‘Other factors to.include in such procedures are whether former
LEP students are:

c. Keeping up with their non-LEP peers in the regular
educational environment; and

d. Able to participate successfully in essentially all
aspects of the school's curriculum without the use of
; simplified English materials.

The specific steps that the District will take to ensure thg.t
modifications required to remediate identified deficiencies in
the services for LEP students are implemented timely. The plan
will designate (by name, title, or function) the person(s)
responsible for implementing these steps.

The specific steps that the District will take to ensure that
LEP students generally receive the benefits of instruc.:tz_.ogxal
facilities that are comparable in quality to the facilities
enjoyed by other students.

The specific steps that the District will take, including

dos1



03/18/98 WED 07:17 FAX 202 260 3040 OCR/PRGY LEGAL

Agreement for Corrective Action -49-

. 16.

‘time-frames, to ensure that LEP students have equal and

meaningful opportunities to participate in special opportunity
gservices, such as those for gifted and talented students.

The specific steps that the District will take, including
time-frames, to ensure that disabled PHLOTE students are

appropriately placed and served with special education or .

related aids and services. Include: .

A description of the criteria and procedures that
the District will use to ensure that PHLOTE
students are not assigned to special education
services on the basjis of criteria that essentially
measure and evaluate English language skills. At a
minimum, these criteria will: '

i. Require that objective adsessments of

proficiency in English and the home language

. (whenever possible) are administered and

considered before any PHLOTE student is

tested, evaluated, or placed in special
education services;

ii. Require testing or evaluation using only those
language skills in which the student is
objectively known to be proficient (whenever
possible);

iii. Provide for testing or evaluation by qualified
staff; and

iv. Provide for documentaticn of:

(1) compliance with the procedures required

above and .
(2) any exceptions made to these procedures
and the rationale for the exceptions.

A description of the criteria and procedures that
the District will use to ensure that the parents
and guardians of all PHLOTE students who need or
are believed to need special education or related
aids and services are informed of their specific

.rights and procedural safeguards in a language they

can best understand.

A description of the critefia and procedures that
the District will use to ensure that LEP students
who are in need of special education or related
aids and services are not restricted from receiving
both special education services and altgrnat:we
language services concurrently, as appropriate.

4
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17. The specific steps that the District will take, including
time-frames, to ensure that PHLOTE students already
receiving special educational services (excluding gifted)
have not received this placement on the basis of criteria
that essentially measured and evaluated English-language
skills. Include: :

a. Identification and assessment of all PHLOTE
students presently receiving special education or
related aids and services to determine which
students are LEP, in accordance with the procedures
specified in the District’s written plan for
providing educational services to all LEP students;

b. Review of the initial and subsequent placement
records of each LEP student who is receiving’
special education services, to determine whether
such placement was based on test data or other
evaluative data that is unreliable or invalid
because of the English-language skills required for
-reliable and valid results;

c. Diagnostic assessment and reevaluation of all LEP
students special receiving education sexrvices,
whose placement is based on unreliable or invalid
data, in accordance with the procedures specified
in the District’s written plan for providing
educational services to all LEP students; and

d. Steps to integrate any LEP students into the
regular educational environment who are found not
to qualify for special education services, in
accordance with the procedures specified in the
District’s written plan for providing educational
services to disabled PHLOTE students.

By October 15, 1995, the District will notify the parents and
guardians of all known PHLOTE special education students of
their specific rights and procedural safeguards in a language
they can best understand. Documentaticn of this notice and the
means of delivery will be retained in each student’s special
education or other appropriate record. By November 1, 1995,
the District will report to OCR its success in complying with
this requirement.

By October 1, 1995, the District will inform the parents or
guardians of all students enrolled that OCR conducted a review
of the District’s programs and services for LEP students, and
the District is developing a plan to ensure that LEP stuqents
have equal and meaningful access to the District’s services.
Written notice will be provided in a language(s) appropriate
to the parents. Where written notice in a language other than
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English is not appropriate, the District will document efforts

to notify parents and guardians in an -appropriate oral

language. The District will provide documentation of this

notice to OCR by November 1, 1995.

E. Within 30 days of OCR’s approval of all terms of the plan
required under Part B above, the District will:

1. Submit a final copy of the plan to OCR.

2. Provide a copy of the plan and training regarding the
requirements of the plan (including staff members’
responsibilities) to all building principals. The
District will document completion of this step within 15
days of completion. ' >

3. Inform the parents or guardians of all students enrolled
that the District is implementing a plan to ensure that
"LEP students have equal and meaningful access to the
District’s program. This notice will explain in detail
the purpose and benefits of the services and procedures
specified in the plan. Written notice will be provided in
a language(s) appropriate to the parents. Where written
notice in a language other than English is not
appropriate, the District will document efforts to notify
parents and guardians in an appropriate oral language.
The District will document completion of this step within
15 days of completion.

F. OCR will monitor the District’'s progress in serving LEP
students for a minimum of two years following the
implementation of all components of the. plan for providing
educational services for all LEP students. During that period,
OCR may request additional reports and documentation until the
District has demonstrated full compliance with the plan and
this Agreement.

Dr - Date

. Superintendent -
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Dear Mr.

The United States Department of Education, Office for Civil Rights (OCR), is

responsible for enforcing Title VI of the Civil Rights Act of 1964, 42
U.S.C. 2000d, ard its implementing regulation at 34 C.F.R. Part 103. Title
VI prohibits discrimination on the basis of race in educatien programs or
activities that receive Federal financial assistance. As a recipient of
Federal financial assistance, the ' (the District)
must comply with Title VI ard its implementing regulatien.

On September 2, 1993, OCR received a complaint against the District and each
of the cther districts that then comprised the ' ’ ’ Conference

(Conference or Mega). The coamplaint alleged that the District and the cther
Conference members discriminated on the basis of race by rejecting the

Scheols (- ard the Community Scheols

( " ) for membership in the Conference because . ard ’ have

substantial- black student enrollments. During its investigation, OCR also
exxamined whether Conference members discriminated on the basis of race when
they failed to allow members of the Suburban Athletic Conference (SAC) to
join the Conference because of the substantial black student enrollments of
the SAC schools. -

OCR has completed its investigation of the above-referenced complaint and
has determined that the District viclated Title VI ard its implementing

requlation with respect to the matter alleged. The basis for OCR’s
determination is provided below.

The Conference was formed in February 1992 through the merger of . schools
from three interscholastic athletic conferences:

@uvo
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High scheal, . High Schoel, ard .~ High
Scheol. During the 1991-92 school year, the Conference members collectively
errolled approximately Stidents of wham 3.8 percent were black; 20 of

the 22 schools in Mega had less than 5 percent black student errollment.

ﬂmemt:umadaptedbythe@ﬁmmdsforitsgwmwa
Board of Directors camprised of the principals of the member schools; each
schcgol to be represented by cne vote. Apr&s:.dentardotherofﬁce:sare

selectad on a rotating basis fram the Board of Directors.

The poxpose of the Conference is to pramote ard administer interscholastic
athletics, which includes scheduling, divisien aligrment, awards, and
similar matters. A committee of the Confererce, known as the

Conference Student Activities Comission was set up at the same time to
pramcte nonathletic inter-school social and academic communications amd ™|
events. The Student Activities Cammission has scheduled activities such as
science ard math fairs and debates. Urder the constitutien, applicants may
be admitted to the Conference with the cansent of three-fourths of the
menbers.

In . - - was not a member of or affiliated with any
intersdmolast:.c athletic league and had a black student enrcllment of

approximately 33 percent. In = , which is a member of the

. SAC, had a black student enrcllment of appmxmtely 54 percent,

Collectively, the SAC schools had a black student enrollment of

approximately 66 percent; five of the SAC schools had black student
enrollments in excess of 50 percent, arnd two of those five SAC scheools had
black student enrollments in excess of 97 percent. In additien to

the SAC includes . " High Scheol, High School, .
High Scheol, . High Scheol, — " High School, ard High
Schoal. . .

Priocr to Ccnference formation, interscholastic leagues in the subaxrban
Detroit/Wayne County area largely were identifiable by race. Generally,
districts with more than 30 percent black student enrollment were either

ar belonged to the SAC. OCR determined that prior to Conference
farmation, generally, predcminantly white districts failed to schedule
interscholastic athletic events aqainst districts located within their
c::m:etz.twe areas with sxgm.flcant black stude.nt enrollments. Districts in

. generally, failed or

refused to sdmedule mte.rscholastlc athlet:.c events agamst schools with
significant black student enrollments.

All of the SAC districts had scme black student enrcllments prior to 1960.
Between the mid 1960‘s and the mid 1970’s, hcwever, each of the SAC
districts experienced substantial growth in minority population with several
districts changing from majority white student enrcllments to majority or
near majority black student enrollments. The SAC began competition as an
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athletic conference during the 1974~75 school year. Its origimal members,
ard their black high school enrollment a* the {.une of romaéon, were
(97%), ~ . (98%), . (47%), ard (55%) .
(50%) joined in 1980. . joined in 1984 ard
joined in 1987, at which tima their black student enrcllments were 23% ard
43’: respectively. Prior to the formation of SAC, . . - ard
were members of the ; Conference; - ard
Hu'emmnbersofthe . . Conference; ° hadbeenamembercf
the Ccn.fererce, ard had been a member of the
‘on.terence 'I‘heothersdmlsinthesewx.ﬂerenceswere
predaminantly white. The . ard " conferences
disbarded in the early 1970’s. Many :.nd.w:.duals familiar w:.th the break wp
of the . ard conferances and with the
formation of the SAC advised OR that SAC was formed when the districts
with substantial minority enrollments were orphaned by the disbarding of
their conferences. ‘These individuals alsoc stated that the contemparanecus
belief at the time the conferences disbanded was that the majority white
conference members were not camfortable belorging to a conference which had
majority black schools. Mest of the white schools in the pre-1974 leagues
ultimately became members of the - Cenferenca.

OCR determined that the continued operation of Mega severely affects the
ability of area schools to schedule noncenference events in the suburban
area. Because SAC schools have been unable to schedule
interscholastic athletic events against appropriate competition in the
suburban area, SAC schools have incurred additiocmal expenses in
providing for SAC students to travel to and from interscholastic events
outside of the suburban "~ area. SAC athletes are also denied the

benefits of Conference awards ard recognition.

The regulation implementing Title VI at 34 C.F.R. § 100.3 prohxbxts
discrimination on the basis. of race, coler, or natiocnal origin in programs
ard activities which receive Federal funds. Specifically, 34 C.F.R.

§ 100.3(b) (1) provides that a recipient may not on the basis of race,
directly or indirectly:

(i) Deny an individual any service, financial aid, or other
benefit prcv:.ded urder the program;
®* &k *

(iii) Subject-an individual to segregaticn or sepa:ate
treatment in any matter related to his receipt of any
service, financial aid, or cther benefit urder the
program in the enjoyment of any advantage or privilege
enjoyed by others. . .

(iv) Restrict an individual in any way in the enjoyment of an advantage
or privilege enjoyed by others recesiving any service financial aid
or other benefit . . .



" 03/18/98 WED 06:36 FAX 202 260 3040 OCR/PRGY LEGAL lguuo

- Page 4 - Mr.

(v) Treat an individual differently frem cthers in determining
whether he satisfies any admissien, errollment, quota,
eligibility, membership or other requirement or cordition
vhich irdividuals must meet in order to be provided any service,
financial aid, cr other kenefit provided under the program;

(vi) Deny an irdividual an ocpportunity to participate in the
program through the provision of services or ctherwise
or affcrd him an opportunity to do so which is different
frem that afforded others. . . .

Miditicnally, 34 C.F.R. § 100.3(b)(2) prchibits recipients, in determining

the types of services, facilities, or cther berefits, or the class of R

irmdividuals to whaom, or the situations in which, such services or benefits ,

will be afforded, frem utilizing criteria or methads of administration which-

have the effect of subjecting individuals to discrimination on the basis of

race. The prchibition against such discriminaticn applies to all actions

taken by recipients, directly, or irdirectly through contractual or other —.....
ts. Members of the Conference are thus responsible for the

discrimiratcry effect of acticrs taken by the Conference, since the

Conference is authorized by its members to act on their behalf. This is

true whether or not a particular district agreed with the decision. In

addition, founding members are responsible for the discriminatory effects of

the procedures usad to form the Conference. Conference members give up the

right, for the most part, to establish their own team schedules and chocse

their opponents, thus effectively embracing the segregated pattern set wp by

the conference organizers. Because the District participated in the

formation of the Conference and is bound by the effects of the decisions

made, the Conferermce’s formation, membership and expansion decisions are the

responsibility of the District.

In order to determine whether the District complied with the requirements of
Title VI ard its irplementing regulation, OCR gathered amd analyzed evidence
concerning the original formation of the Conference and its consideration of
further expansicn. Specifically, OR reviewed the evidence to determine
whether ard members of the SAC were treated differently than
predominantly white districts because of their significant black student
errollpents. Additionally, OCR reviewed the evidence to determine whether
the process of Conference formaticn had the result of excluding districts
with significant black student enrollments or perpetuating prior racially
Separate league affiliations.

According to Conference members, . . members extended invitations to
participate in Meg2 formation discussions to 29 individual schools all of
which were members of either " or

. . and Conference members told XR that because they
wished to avoid peing labelled "league-busters," they decided to invite
entire leagues to join in Ccnference format_ion discussions, rather than to
solicit irdividual applications from districts or to extend an open
invitation to any interested district. With the exception of seven
league schools, all of the invitees decided to join.
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Conference fourders did not present any consistent criteria to explaj their
rationale for the selection of leagues invited to discuss formaty

_ - formatien.
Instead, according to Conference members invitations were based on informal
@pressions of interest by - ", ard assumed or possible
interest by a rumber of ard districts. -~ " . ard

Conference members advisad OCR that they learned that leagues were
interested in merger through informal channels, friendships and professicnal
relaticnships of district perscnnel, coaches ard athletic directors.
O:mrergrmmnbersdidngtdevelcpanyprmstoreceiveorexplcre
potential inte.r&ct of nez.ghboz_.-irq leagues. Conference members did not
Survey or advertise to determine the interest of area districts or area
leagues to participate in Conference formation discussions or membership.l
Mea members also explained tha!z' the Conference was primarily interested in
forming a conference of Class A” schools and that each of the existirg .
leaques had easily identified needs or characteristics which made them gocd. -
cardidates for merger. According to Mega members, because

. --consisted of only five (5) Class A schools, and had difficulty
scheduling ncn-league games, . ' was not viable ard,
therefore, made a suitable candidate for Mega formation.

Mega members told OCR that the . " league made 2 suitable candidate
because it was on the verge of disintegrating. Pricr to Mega formatioen,
three schools within . - were Class A schools, while the remaining
five schools were Class B schools. According to © * ard Mega
representatives, the district which contained the three Class A schools was
considering closing one of the Class A schools and redistributing its
student population ameng the two remaining Class A schools. Mega members
told OR that the five Class B schools, therefore, could not corm—te
successfully with the two remaining "super" Class A schools.

and Mega members told OCR that the two remaining Class A schools, therefore,
made a logical addition.to Mega. OCR determined that ™~ officials

$1 In January 1991, prior to discussions concerning Mega formatien, -

" members decided to expard .. . . .. from eight (8) members to
twelve (12) members. Although the expansion committee had initially wished
to serd applications only to selected districts, the superintendents of the
. . league required the league to publicly advertize the available
openings. Accordingly, . placed an advertisement to solicit
applications in local suburban newspapers. . members told OCR
that because they only received letters of interest in response to the
advertisement  from three (3) school districts, one of which was T,

a . determined not to expand in this- manner.

2 According to the " High School Athletic Association, scheols
are classified according to student enrollment. Schools with student
enrollments of more than 950 are Class A; 502 to 949 are Class B; 262 to
501 are Class C; and less than 261 are Class D.
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exterded an invitation to the entire _ league, including the Class B

schools, to join in the fcrmation of Mega. The three Class A schools never
censolidated. S : .

'Similarly, Mega members told OXR that the sole Class A school in the

lsaque also was at a campetitive advantage over the six (6) Class B scheols
and cne Class C school and, therefore, made a suitable cardidate. OR

‘datermined that even though Mega members were particularly interested in the

Class A school, officials invited the entire - league to -
join in Mega formation. Basaed on a discussion with a represantative of the
Hurcn leaque, OCR determined, hewever, that the Class A school in fact had
difficulty successfully campeting against other members. :

representatives also told CCR that the league had not expressed any
interest in participating in league merger discussions pricr to being "
approached by members of . . members did not know why they’
were approached to join in Mega formaticn.
OCR alsc determined that prior to Mega fdrmation, .~  expressed an
interest in participating in .. expansion and in Mega formation
discussions. . : bfficials admitted that - . .entacted them in
writirg in order to be considered for - . . expansion early in 1991;
however, determined not to expard at that time. Conference
officials also told OCR that they received formal letters of interest frecm
concerning Mega formation in the fall of 1991. According to the
mimites of the league reorganjzaticn committee formed by the various schools
interested in merger, it was decided that " application would not be
considered urtil after the conference was officially formed. The only other
district to formally express an interest in participating in Conference
formation discussions, also a district with a substantial black enrollment,

. learmed of the discussicns thrcugh informal channels and may have been

considered beyond the intended gecgraphic limits of the Conference.

OCR determined that, prior to the announcement of Mega’s formation on
February 27, 1992, neither Westwood, the SAC nor any SAC district expressed
any interest in participating in Conference formation. OCR determined that
although SAC representatives interacted with a number of Mega members in

professional meetings, at ' High School Athletic Association related
events and at interscholastic athletic events, no member of =~ . .
. or ' ever discussad with SAC schools the rormation

of Meqa. Conference members did not produce evidence of any correspondencas
or other communicaticn with SAC members concerning Conference fermation.
Mcreover, Conference memcers did not advertise Conference formation
discussions or survey area conferences to determine interest in Conference
affiliation.

To the extent that size, location, ard quality of program were factors
considered by Mega members, Conference members ard designated
representatives stated that. ard the SAC districts were ccrrpa.raple to
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'&notkterdistrictsof‘é.*edmnbershlpmthemnference The SAC was the

only carparable league in the immediate area not invited to participate in
Meaqa formaticn discussions. Except for the Class A member of the SAC,.

R:mlxswstheonlyClassAschooli.nthemned:.ateareamtmv:.tedto
participate in Conference formaticn.

Except for black student errollment, for purposes of Cenference formation
the SAC ard were J.nd_stm:;w.ushable. At the time of Mega formation,
the SAC virtually mirrored - : district-size distrilution; .

cnsisted of eight (8) members, s:.x (6) of which competad as Class B
districts, cne (1) campeted as a Class A district, ard cne (1) competad as a
Class C district; SAC consisted of seven (7) members, five (5) of which

campeted as Class B districts, one (1) carpeted as a c1ass A district, axd

one (1) competed as a Class C districe.

In addition to not inviting - . ard SAC scheols to participate in Meqa
formation, the Conference alsc refused to consider | . ' and the SAC
districts’ subsequent applications for wembership. Once Conferences
formation had been anmounced, four (4) SAC schools ard © filed formal
applications for membership in the Conferernce. Mega members told OCR that
they determined not to expard without considering any of the applicaticns
received. OCR determined, however, that campleted applications were
circulated amorng Confererce members. Only after it appointed an Expansion
Camittee, develcped an application form and process, ard recesived ard
circulated the completed applications, did Mega decide that it shculd not
expand beyord its original 22 schools until the league had established its
viability. Perscnal notes between members of the Expansion Comittee
established that Conference members were predispesad to excluding the
irdividual SAC districts based cn their league affiliation and a corcern
that every district in the SAC would apply for membership.

OCR determined that the Conference members could not offer a credible or
consistent justlflcatlon for limiting oonference membarshlp to virtually
all-white schools in the . and
Rurcen leagues and failing to consider schools w:.th large bplack student
enrollments, . and SAC members were apparently qualified for
participation in the ‘Conference and Conference founders disregarded an
explicit articulation of interest by ard, instead, scught Conference
members from leagues which had not expressed any interest in Conference
formation. Mega members did not explore the interest of the SAC in league
realigrment or share information of Mega’s formation with members of the
SAC. Mega invited all comparable leagues in the immediate area except the
SAC to participate in Mega formation discussions.

An invitation to ', an indeperdent district without any league

_affiliation, or to the entire SAC, would not have imperiled Mega’s stated

desire to avoid the appearance of "league-busting." Yet, inexplicably, the
Conference departed frcm this stated desire to avoid the appearance of
u)eagque-busting" when it admitted a single district frcm after
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refused to join Mega as a league. This inconsistent application of a
claimed critericn belies the Conference’s stated goal td aveid "league-
busting." ,

Subsequent to the formaticn of Mega, the Conference rejected membership
arplicaticns from Westwocd, other SAC members, and without a
crpelling justification. The admission of and SAC schools wauld
have expanded Mega memtership to 30 schools, cne more than the 29 originally
invited to participate in Mega formation discussions. No intervening events
occourred to suggest that the Conference was any more or any less viable than
it was when initially formed. The Conferenca’s development of membership
criteria amd a formal applicaticn process, ard initial invitation to 29
school districts discredit the Conference’s articulated concern over

- Conference viability.:

Based on the above, OCR determined that the District violated Title VI ard
its irplementing regulation as a result of its participation in founding a
CGniference which limited pembership-to predomirantly-white-—schools and-—---
failed to consider schools with significant black student errollments. The
Prior participation of Merma districts in racially identifiable leagues, the
fajilure to develop consistent criteria for extension of invitations, ard the
inconsistent application of purported considered factors raise a persuasive
inference that ‘ .» and the SAC schools were either rejected
or rot considered for membership because of their black student enrollments.

Even in the absence of deliberate consideration of race in Mega formaticn
ard expansion, the Conference fourders violated 34 C.F.R. 100.3(b) (2) when
they employed a methad of formaticn which had the result of excluding racial
minarities and perpetuating the prior racially separate league affiliations.
Participation in conference formation was by invitaticn only, ard was not
open generally to qualified area leagues. Assuming that the conference
foaders had narracial reasons for utilizing an invitation procedure or for
being especially interested in the leagues actually invited, the invitation-
only process created a barrier which prevented districts with substantial
black enrollments from being considered on their merits. The invitatien
only procecare can be contrasted with the procedure used by in
the winter of 1990~91 which resulted in applications from school districts
with substantial black enrollments. Additicnal interest by other schocls
with substantial black enrollment is also shown by the four more
applications recsived by the Conference after it was publicly announced.
The subjective procedure used to select districts for consideration
therefore had the result of limiting participation by black students in
Conference athletic and other events. In addition, Mega members gave no
reasons why the invitatiocn-only methcd of selection was justified or
necessary to meet their cbjectives. Even were such a raticnale presented,
clearly, other methcads of selection would have had less segregative results
withe © substantial disadvantages.
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CR understands that, in respcnse to the complaint filed with OCR ard a
threatened lawsuit by , but prior to the conclusien of OCR’s
investigaticn, the District ard the Conference admitted . ' as a member
to begin competition in the 1995-36 school year. To remedy the violatiens .
cited above, the District must erd its participatien in the Conferenca
unless the Conference: (i) invites all districts which wers members of the
Suburban Athletic Conferance (SAC) during the 1991-92 academic year to
become full and active Conference members to begin interscholastic athletic
cxpatition in the 1995-96 school year ard to participate in all other
student activities and invitaticnals to begin in the 1994-35 school year;
(ii) admits each SAC school which accepts the invitation pursuant to (i)
above; (iii) develcps criteria for all future expansicn, invitation amd
admission decisions consistent with Title VI ard its implementing regqulation
at 34 C.F.R. Part 100; and (iv) makes all future expansion, invitaticn, ard,
adnmissicn decisions on a nordiscriminatory basis. If the Conference fails .-
to implement (i) through (iv) within thirty days of the agreement, the
District must withdraw its membership in the Conference and cancel any
future events between the District and Cenference schools. :

Pursuant to the Title VI regulaticn at 34 C.F.R. § 100.7(d) (1), OCR must
Seek volurntary compliance with respect to the violation set forth in this
letter. As a matter of policy, OR prefers to resolve any findings of
violations through negotiations prior to the issuance of the letter of
firdirgs. To date, our attempts to resolve this matter through informal
negotiations have not been successful. R, therefore, must issue this
letter of firdings. Nevertheless, the District should ‘be aware that the
issuance of this letter of findings does not terminate meaningful
negotiations. OXR remains willing to contimue discussions ard explore
propesals that may lead to a satisfactory resolution. My staff is available
for technical assistance regarding any plan or proposals for a plan. In the
event that the District dcoes not develop an acceptable remedial plan, OR
will be cbligated to initiate enforcement action. This proceeding may
result in an administrative decision to suspend and/or terminate Fecderal
financial assistance to the District, or OR may refer the matter to the
Department of Justice for enforcement.

I must inform you that if, within 30 days from your receipt of this letter,
the District has not demonstrated to the satisfaction of OCR that it is in
campliance with Title VI and its implementing regulation with respect to the
viclation cited in this letter, OCR will exercise its authority to impcse a
deferral on furding to the District. Such a deferral will include new
programs for which applications are pending and applications for substantial
increases in contimuing programs. See 42 U.S.C. § 2000d-S; 20 U.S.C.
§12321i; 28 U.S.C. § 50.3.

This letter is not intended, and should not be construed, to cover any cther
issues regarding campliance with Title VI and its implementing regulations
which may exist ard which are not discussed specifically herein. Under the
Freedom of Information Act, it may be necessary to release this document and
related correspondence and records upon request. In the event that CR
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. recsives such a request, wa will seek to protect, to the extent provided by
law, perscnal information which, if released would constitute an urswarranted
invasion of privacy.

.msctuymffuillh-intmdnuithdetodctamimmintéstin.
resolving this matter informallv. Mearshile, if you have any questions :
fesl free to contact me or .- . - :.Dirftor,_ﬂq_:mtaryam

Seccrxiary Bucation Divisien ' ";,at-
' Sinceraly; :



UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THT GENERAL COUNSRL
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The Honorable Deval L. Patrick ’
Assistant Attornsy General - - Em : -
Civil Rights Division > . e

U.S. Department of Justice
. Washingten, D.C. 20530

Re:

Titla VI/Athletics
Dear Mr. Patrick: . )
The purpose of this letter is to refer to the Department of Justice
(DCJ} the noncompliance findings madae by the office for civil
Rights (OCR), United States D?a.rtnent of Education, pursuant to
Title VI of the Civil Rights Act of 1564, 42 U.s.c. §2000d, and its
implementing regulation at 34 C.F.R. Part 100 against the follewina
eighteen school Qistriets:

L A4

Public Scheols. ' The Department of Educatien rTequests that DoOJ
comnence judicial proceedings against each of these school
districts that have been found to be in violation of Title VI and
its implementing requlation at 34 C.F.R. §100.3(a) and (b).

The raferral of this case to DOJ is authorized by 42 U.s.C.
§2000d-1. Section 2000d-1 provides for action £o effect compliance
with Title VI and any requirement adopted pursuant thereto "by any
other means autherized by law.Y The Title VI regulation, adopted
by the Department. of Bducation, at 34 C.r.R. §100.8(a) provides, in
part: - ) .

Such other =means may .include . ., . a reference to the
Department of Justice with a recommendation that appropriate
proceedings be brought to enforce any rights of the United
States under any law of the United States . . . or any
assurance or contractual undertaking, . . . .

400 MARYLAND AVE. 3W. WASHINGTOX, DL 20202-2100
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Honorable Deval L. Patrick

Pursuant to §100.8(d), each district vas notified of this pending
Teferral by lettar dated June 21, 1995. During the intervening ten
days, each district has failed to submit an agrsement to raomedy the
vioclaticn of Title VI refarred to belcw. : -

On January S, 1995, OCR found each district to be in violation of

Title VI and its implementing regulation at 34 C.F.R. §100.3(a) and
(P) far founding and maintaining an athletic conference, the

" Michigan Mega Canfarsnce on a racially exclusive basis. Sihca

then, OCR has engaged in negotiations with each district through
its legal counsel. Heverthelass, each digtrict has failed to take
action which will correct the noncompliancs.

Enclosed is a copy of the letter of findings issued in this case:l_

.48 well as a copy of the letter sent cn June 21, 1555, notifying

each of the QAistricts of the pending referral. our f£iles aras
available for your review if you need any further information or
supporting documentation for this case. Our office will cooperate

with you in any wvay possible.
Sincerely,

.
-

A Ll
Judith A. Winston

Enclosure ' ]
cc: All Districts
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