IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARED NETWORK USERS ) ClVIL ACTI ON
GROUP, | NC. )
V.

WORLDCOM TECHNOLOG ES, | NC. , :
et al. : NO. 04-180

MEMORANDUM

Bartle, J. April , 2004

In March, 2000, plaintiff Shared Network Users G oup
Inc. ("Shared Network") instituted this action in the Court of
Common Pl eas of Montgonmery County, Pennsylvania for breach of
contract and for violation of the Communi cations Act of 1934, 47
U S.C 88 201-02. Shared Network sought to enjoin defendants
Wor | dCom Technol ogi es, Inc. and MCI W rldCom Inc. (collectively,
"Worl dConmt') fromcarrying out their threat to di sconnect the
t el ecommuni cati on services they were providing to Shared NetworKk.
Shared Network al so requested danages. Worl dCom count ercl ai ned
for anmounts due under their contract, quantum neruit, and unjust
enri chment .

Al nost four years l|ater, on January 16, 2004, Wbrl dCom
renoved the action to this court pursuant to Rule 9027 of the
Federal Rul es of Bankruptcy Procedure and 28 U. S.C. 88 1334,
1441(b), and 1452(a). WorldCom has noved to transfer venue to
the United States District Court for the Southern District of New
York under 28 U.S.C. § 1412. Shared Network has noved to renand

to the state court on the ground that renoval was untinely or



alternatively that the court should exercise its equitable
authority to remand and/ or abstain under § 1452(b) or
8§ 1334(c)(1).

In 2002, Worl dCom and certain of its subsidiaries
comrenced proceedi ngs under Chapter 11 of the Bankruptcy Code, 11
U S C 88 101 et seq., in the Southern District of New York where
t hey have been consolidated and are being jointly adm nistered.
On January 22, 2003, Shared Network filed a proof of claimin the
amount of $507,671.20 in the bankruptcy court in that district.
This is essentially the same claimthat is the subject of the
conplaint originally filed in the state court. On January 13,
2004, WrldComfiled an objection to the proof of claimand
asserted virtually the sane counterclaimin the bankruptcy court
which it had filed against Shared Network in the Mntgonery
County action. WorldCom seeks $884,512. 08. Three days |ater,
Wr| dCom renoved the state court action to this court.

l.

W nust first determ ne whether Wrl dCom s renoval of
Shared Network's state court action was tinely. Under § 1452(a),
"[a] party may renove any claimor cause of action in a civil
action ... to the district court for the district where such
civil action is pending, if such district court has jurisdiction
of such claimor cause of action under section 1334 of this
title." Section 1334(b) provides that "the district courts shal
have original but not exclusive jurisdiction of all civil

proceedi ngs arising under Title 11, or arising in or related to
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cases under Title 11." § 1334(b). The federal court has
original jurisdiction over Wirl dConi s bankruptcy, which arises
under Title 11. |In addition, Shared Network's state court clains
and Worl dConis counterclaimare "related to" the bankruptcy
proceedi ng because the outcone of the state court clains "could
concei vably have [an] effect on the estate being adm nistered in

bankruptcy."” 1n re Marcus Hook Devel opnent Park, Inc., 943 F. 2d

261, 264 (3d Cr. 1991) (citations omtted). Concededly, each is
a core proceedi ng which nmay be heard and determ ned by a
bankruptcy judge. See 28 U S.C. § 157.

Shared Network maintains that Wrl dCom wai ved its right
to renove by failing to do so within 30 days after the conplaint
was served in the state court action as required under 28 U S.C
8§ 1446(b). Since the original conplaint contained a clai munder
t he Communi cations Act of 1934, federal question jurisdiction
clearly existed at the outset. Nonetheless, we disagree that the
30 day deadline under 8§ 1446(b) is applicable when renoval is
predi cated on § 1452,

As noted above, the tinme under 8 1446 begins to run
once the conplaint is served. |In contrast, 8§ 1452 cannot be
triggered until the "district court has jurisdiction of such
claimor cause of action under 8§ 1334 of this title." This
cannot occur until a bankruptcy petition is filed. Such a
filing, of course, often happens long after the 30 day renova
deadline of 8§ 1446 has passed. After a bankruptcy proceeding is

instituted, the circunstances for the parties in a state court
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action change significantly. An autonmatic stay of the state
court action or at |east of certain clains is put into effect.
See 11 U.S.C. 8§ 362(a). A separate federal proceeding now
exists, and it is often in the interest not only of judicial
econony but of convenience to the parties to have everything
consol idated in one federal forum The 30 day rule under 8§ 1446
woul d underm ne this salutary purpose of 8§ 1452.

Unli ke 8 1446, any party including a plaintiff may
renove an action under 8§ 1452. Section 1452(b) also has its own
provision for preventing dilatory or otherw se unfair conduct on
the part of the renoving party. Wile 8 1446 has the 30 day
rule, 8§ 1452 permits the court to remand on "any equitable
ground."* Thus, § 1452 takes care of the problem of abusive
tactics by a renoving party in a way different fromg§ 1446. To
superinmpose the bright line 30 day renoval deadline of § 1446(b)
woul d underm ne the specific statutory schene of § 1452.

Bankruptcy Rule 9027(a) is carefully crafted to fit
with the purpose of § 1452. |t provides:

if the claimor cause of action in a civil

action is pending when a case under the

[ Bankrupt cy] Code is conmmenced, a notice of

renoval may be filed within the | ongest of

(A) 90 days after the order for relief in the

case under the Code, (B) 30 days after entry

of an order termnating a stay, if the claim

or cause of action in a civil action has been
stayed under § 362 of the Code, or (C) 30

1. As will be discussed later in this Menorandum § 1334(c) (1)
provi des for perm ssive or discretionary abstention, allow ng a
district court to abstain in the interests of comty or out of
respect for state | aw.
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days after a trustee qualifies in a chapter
11 reorgani zati on case but not |ater than 180
days after the order for relief.

Fed. R. Bankr. P. 9027(a)(2); see also In re Pacor, 72 B.R 927

(Bankr. E.D. Pa. 1987). WrldComspecifically relies on Federal
Bankruptcy Rule 9027(a)(2)(B), which allows a party to renove a
claimor cause of action at any tinme within 30 days after the
automatic stay with respect to the claimor cause of action is
termnated. It is undisputed that the stay was still in effect
when Worl dCom renpved the state court action to this court. See

In re Pacor, 72 B.R at 930.

Even assum ng that WrldComwas tinely in renoving
Shared Network's claim Shared Network maintains that WrldComis
out of tinme under Rule 9027(a)(2)(B) with respect to its state
| aw count ercl aim because it was not subject to the automatic stay
provisions of 8§ 362. That section only allows for the stay of
cl ai ns against a debtor, not clainms brought by the debtor. See

11 U.S.C. 8§ 362(a); Maritinme Electric Co., Inc. v. United Jersey

Bank, 959 F.2d 1194, 1204 (3d Cr. 1992).

Wi |l e Shared Network correctly reads 8 362, Wrl dCom
counters that since its counterclaimis related to Shared
Network's clains, the entire action was properly renoved.

Wor | dCom cont ends that the scope of what is renoved shoul d be
determ ned solely by the notice of renoval, which included
Wr| dComi s counterclaimas well as Shared Network's causes of

action. See Princess Louise Corp. v. Pac. Lighting Leasing Co. ,

77 B.R 766, 771 (Bankr. C.D. Cal. 1987).
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We are unpersuaded by Shared Network's argunent that
Wr| dComi s state court counterclai mshould be remanded because
the countercl ai mwas not subject to the automatic stay. See
Fed. R. Bankr. P. 9027(a)(2)(B). W recognize that "all proceedings
in a single case are not |unped together for the purposes of

automatic stay analysis.” Maritinme Elec. Co., 959 F.2d at 1204.

However, in the instant case, the issues before us concern
renoval and federal subject matter jurisdiction. There is |ong-
standi ng precedent allow ng the federal courts to decide not only
claims within their original jurisdiction but also other clains
as long as they all "derive froma common nucl eus of operative

fact." United Mne Workers of Anerica v. G bbs, 383 U. S. 715,

725 (1966). In this vein, 8 1334(a) and (b) state that federal
courts "shall have original and exclusive jurisdiction of all
cases under title 11" and "origi nal but not exclusive
jurisdiction of all civil proceedings arising under title 11, or
arising in or related to cases under title 11." Simlarly, 28
U S.C 8 1367(a) provides for supplenental jurisdiction "over al
other clains that are so related to clains in the action within
such original jurisdiction that they formpart of the sanme case
or controversy under Article Il of the United States
Constitution."

W see no reason why these sane principles of "judicial
econony, convenience and fairness to litigants" specifically
acknow edged in G bbs, 383 U S. at 726, and clearly recognized in
§ 1334 and 8§ 1367 should not apply when the issue invol ves
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renoval under 8§ 1452 and Bankruptcy Rule 9027(a)(2)(B). Conpar e
In re Cuyhoga Equip. Corp., 980 F.2d 110, 115 (2d Cr. 1992) and

In re Walker, 51 F.3d 562, 572-73 (5th Cr. 1995 with Chapnan v.

Currie Mdtors, Inc., 65 F.3d 78, 81 (7th Cir. 1995). As noted by

Justice G nsburg in her concurring opinion in Things Renenbered,

Inc. v. Petrarca, 516 U S. 124, 132 (1995), "Congress, when it

added 8 1452 to the Judicial Code chapter on renoval of cases
fromstate courts ... neant to enlarge, not to rein in, federa
trial court renoval/remand authority for clains related to
bankruptcy cases."”

Shared Network's clains agai nst Worl dCom were tinely
renoved under 8§ 1452 and Bankruptcy Rule 9027(a)(2)(B). Because
the notice of renoval included the entire state court action,
renmoval of the related Wrl dCom counterclaimwas also tinely.
Accordingly, we have jurisdiction over both Shared Network's
state court clainms and Wrl dComl s countercl aim

.

Havi ng determ ned that renoval of the entire action was
tinmely, we nmust now deci de whet her we should refuse to exercise
subject matter jurisdiction over this action. Shared Network
appears to nove for remand under 8§ 1452(b) and/or perm ssive
abstention under 8 1334(c)(1). Section 1452(b) provides that
"the court to which [a] claimor cause of action is renoved nay
remand such claimor cause of action on any equitable ground.™

Simlarly, 8§ 1334(c)(1) reads:



Nothing in this section prevents a district
court in the interest of justice, or in the
interest of comty with State courts or
respect for State law, from abstaining from
hearing a particular proceeding arising under
title 11 or arising in or related to a case
under title 11.

See e.qg., MCormck v. Kochar, 1999 W 1051776, at *1 (E. D. Pa.

Nov. 19, 1999). In assessing whether to abstain or to remand, a
court considers the follow ng non-inclusive factors:

the effect on the efficient adm nistration of
the bankruptcy estate; the extent to which

i ssues of state | aw predom nate; the
difficulty or unsettled nature of applicable
state law, comty; the degree of rel atedness
or renoteness of the proceeding to the main
bankruptcy case; the existence of a right to
ajury trial; and, prejudice to the
involuntarily renoved defendants.

In re U S. Physicians, Inc., 2001 W 793271, *2 (E. D. Pa.

July 12, 2001) (citing McCorm ck, 1999 W. 1051776, at *2). See
also In re RBGSC I nvestnent Corp., 253 B.R 369, 377-78 (E. D. Pa.

2000); In re Pacor, 72 B.R at 931.

Shared Network argues that comty, the right to a jury
trial, and the predom nance of state law issues all mlitate in
favor of remand. WorldCom contends that the effect on the
efficient admnistration of the estate, the degree of rel atedness
of the bankruptcy and state court proceedi ngs, and the waiver by
Shared Network of its right to a jury trial by subjecting itself
to the equitable adm nistration of the bankruptcy court al
support denying Shared Network's remand notion and transferring

the entire action to the Southern District of New York.



As stated above, the parties agree that the clains and
originally filed counterclaimin the state court action
constitute "core proceedings.” See 28 U S.C. § 157. "Thus, it
is clear that [the clains and counterclains are] ... quite
related to the bankruptcy and al so that remand woul d i npede the

efficient admnistration of the bankrupt estate.” In re RBGSC

| nvestnent Corp., 253 B.R at 382; see also In re Consol. Lews

Inv. Corp., 78 B.R 469, 477 (Bankr. M D. La. 1987). Because the

state court action was voluntarily and tenporarily stayed, Shared
Net wor k' s proof of claimand WrldComs objection thereto in the
bankruptcy court are just as far along in the litigation process
as the state court action.? The remand and subsequent del ay
woul d negatively affect the efficient adm nistration of
Wor | dConi s bankruptcy estate.

In addition, the lack of conplexity of the applicable
state | aw for breach of contract, quantum neruit, and unjust
enrichnent, together with "the absence of any special state

interest ... weigh[] strongly against abstention.” Inre US.

Physi ci ans, 2001 W. 793271, at *2; see also In re Sun \Wst

Distributors, 69 B.R 861, 867 (Bankr. S.D. Cal. 1987).

2. WrldCom in its nmenorandum of law in opposition to Shared
Network's nmotion for remand and in support of its notion to
transfer venue, states that the bankruptcy court has already set
a schedul ing conference on Shared Network's proof of claim
whereas no scheduling or pretrial conference has ever been held
and no scheduling or trial order has been entered in the state
court action.
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Shared Network argues that its right to a jury trial
will be unfairly lost if it is forced to litigate in bankruptcy
court. W are not convinced. Shared Network has voluntarily
subjected itself to the equitable jurisdiction of the bankruptcy

court by filing its proof of claimthere. See In re Asousa

Part nership, 276 B.R 55, 66 (Bankr. E.D. Pa. 2002). It could

have noved to term nate the automatic stay on the state court
action if it had been interested in expeditiously resolving the
dispute in state court before a jury. It did not do so.

In light of the above analysis, we find that neither
perm ssive abstention nor equitable remand is appropriate.
Accordingly, we will deny Shared Network's notion to remand this
action to the Court of Common Pl eas of Montgonery County.

[,

Finally, we turn to WrldCom s notion to transfer venue
to the Southern District of New York. Under 28 U S.C. § 1412, "a
district court may transfer a case or proceeding under Title 11
to a district court for another district, in the interest of
justice or for the convenience of the parties.” Qur Court of
Appeal s has outlined the factors to consider under 28 U S. C.

§ 1404(a) in Jumara v. State Farmlns. Co., 55 F.3d 873 (3d Grr.

1995). Since nuch of the essential wording of 8 1412 is simlar
to 8§ 1404(a), we view the reasoning of Junmara to be applicable
here, taking into consideration the particular circunstances

arising out of a bankruptcy.
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Wiile there is no exclusive list of factors, there are
a variety of private and public interests to be considered in
deciding a notion to transfer venue. The private interests
i nclude not only the debtor's choice of forumbut also the
conveni ence of the parties as indicated by the physical and
financial condition and the | ocation of books and records. The
public interests, on the other hand, include such matters as the
enforcenent of any judgnent, "practical considerations that could
meke the trial easy, expeditious, or inexpensive," court
congestion, and | ocal interests.

Here, we find the overwhelmngly significant factor,
outwei ghing all others, is the judicial econony to be achieved in
having the entire controversy decided in one forum in this case
t he bankruptcy court which is already adm nistering the Wrl dCom
bankruptcy. If we ruled otherwise, it is inevitable that
proceedings will be delayed and to sone extent duplicated for a
trenmendous waste of tine and noney for all concerned. Having the
Southern District of New York as the venue is particularly
conpel ling since Shared Network has filed a proof of claim
agai nst WrldComin the bankruptcy court in that district,

Wor |1 dCom has filed a counterclaimagai nst Shared Network there,
and all agree that the clains and counterclaimare core
proceedi ngs so that they may be adj udi cated before the presiding
bankruptcy j udge.

W will grant the notion to transfer.
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V.
In sum we wll deny the notion of Shared Network to
remand to the Court of Common Pl eas of Mntgonery County and
grant the notion of WirldComto transfer venue to the Southern

District of New York.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARED NETWORK USERS ) ClVIL ACTI ON
GROUP, | NC. )
V.

WORLDCOM TECHNOLOG ES, | NC. , :
et al. : NO. 04-180

ORDER

AND NOW this day of April, 2004, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of Shared Network Users G oup, Inc. to
remand to the Court of Common Pl eas of Montgonery County,
Pennsyl vani a i s DEN ED;

(2) the nmotion of Wbrl dCom Technol ogies, Inc., and M
Wr|l dCom Inc. to transfer venue to the Southern District of New
York is GRANTED; and

(3) the Cerk is directed to transmt the file in this
action to the United States District Court for the Southern
District of New York.

BY THE COURT:




