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IN THE SUPREME COURT OF THE UNI TED STATES

¢
BEN CHAVEZ,
Petitioner
V. : No. 01-1444
CLI VERI O MARTI NEZ.
e

Washi ngton, D.C.
Wednesday, Decenber 4, 2002
The above-entitled matter came on for oral
argunment before the Suprenme Court of the United States at

11: 09 a. m

APPEARANCES:

LAWRENCE S. ROBBI NS, ESQ , Washington, D.C.; on behalf
of the Petitioner.

PAUL D. CLEMENT, ESQ , Deputy Solicitor General,
Departnent of Justice, Washington, D.C.; on behal f of
the United States, as ami cus curiae, supporting the
Petitioner.

RICHARD S. PAZ, ESQ, Los Angeles, California; on behalf

of the Respondent.
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PROCEEDI NGS
(11: 09 a.m)

JUSTI CE STEVENS: We'll hear argunent in
Nurmber 01- 1444, Chavez agai nst Marti nez.

M . Robbi ns, whenever you're prepared, you nmay
proceed.

ORAL ARGUMENT OF LAWRENCE S. ROBBI NS
ON BEHALF OF THE PETI TI ONER

MR, ROBBINS: Thank you, Justice Stevens, and
may it please the Court:

The Ninth Circuit held in this case that
petitioner Ben Chavez could not assert a qualified
imunity defense to a section 1983 | awsuit alleging that
his interrogation of respondent violated the Fifth and
Fourteenth Anmendnents. W believe that ruling to be
m st aken

First, there was no constitutional violation at
all on these facts. But second, if there was a
constitutional right inplicated, that right was not
clearly established in the particul arized sense required
by this Court's qualified imunity cases. Oficer Chavez
coul d not reasonably have known that what he was doing
violated that right, and the judgnent of the Ninth Grcuit
shoul d, therefore, be reversed.

QUESTION: May | ask this question on that point
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that you addressed before you get through? Supposing he

t hought at the tine of the questioning that the

material -- the answers would be used in evidence |ater

on, and he knew that it would have been a violation of the
Constitution to use those answers |ater on. Wuld he be
entitled to qualified i munity then?

MR. ROBBINS: Yes, because the Constitution --
wel |, because the first inquiry would be has the
Constitution been violated. Wether he thought --

QUESTION:  But your -- I'mjust directing ny
guestion at -- you sort of said even assuming a
constitutional violation, he nevertheless is entitled to
good faith immunity. And |I'msaying, well, assune the --
the facts |I've just granted, including an assunption that
the -- it would have been a constitutional violation to
use the evidence.

MR ROBBINS: Well, | think -- | think the --
the answer is that while -- while he m ght have believed
that the Constitution would in tine be violated, because
he could not hinself violate it, he couldn't -- he
couldn't be liable under section 1983 for conmitting a
Fifth Amendnment violation. So the point is you don't even
get to the question of clearly established if there's no
establ i shed constitutional violation at all

QUESTION: But we -- we do sonmehow extend the
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Fifth Amendnment protection to the period before the actua

i ntroduction of the evidence in a crimnal trial. That is
to say, we -- we permt a witness to refuse to answer
unl ess the witness is given -- is given immunity from

prosecution. Now, how do you explain that, unless sonehow
the Fifth Amendnent has sone antecedent application before
the evidence is actually --

MR ROBBINS: Well --

QUESTION: -- introduced at trial?
MR ROBBINS: | -- | think you' ve put it exactly
right. It has sonme antecedent application. That is to

say, it applies prior to the nmonent at which it's actually
violated. The premise is we need to ensure against -- in
a way it's a prophylactic protection much |ike Mranda is.
That is to say, we will let you assert it in what is
concededly, for exanple, a civil litigation setting, a
sinpl e deposition. No one would suggest that that is a
use in a crimnal case. But we allow you to assert it
because if we didn't, it would conpronise your ability to
ensure that the right is protected |ater.

QUESTION:  Well, suppose in a civil case, the
judge orders the witness confined to custody until he
testifies in violation of what we can say in conmon
parlance is his Fifth Arendnent right to self-

i ncrimnation. Is that not a violation then and there
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to -- to confine the -- the defendant until he testifies?

MR. ROBBINS: | think it is consistent with a
body of well -- well-devel oped |aw that to penalize
soneone, particularly through that kind of a sanction, for
the assertion of aright is in the nature of a -- sort of
an unconstitutional condition. And there's a well -
est abl i shed body of |aw that says --

QUESTION: | -- | don't know that we usually
tal k about a violation as an unconstitutional condition.
W -- we would say, Your Honor, | want ny client rel eased
because you are violating his Fifth Arendnent rights.

MR ROBBINS: But | -- 1| --

QUESTION:. And I think in a very realistic --
real sense you are.

MR ROBBINS: Yes. | -- 1 think there is a body
of case law that says that if you are punished for the
assertion of a right, then under the Constitution you can
be relieved of that coercion.

However -- but let me be clear -- the actua
violation of the Fifth Amendnent is exactly what the text
of the Fifth Arendnent says. It says that your right is
not to be a witness against yourself in a crimnal case.
| suggest, Justice Kennedy, that the result -- that the
hol ding in Murphy against the Waterfront Commi ssion is

i nexplicable if you believe, as the Ninth Grcuit does,
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that it is sufficient sinply to coerce an otherw se
incrimnating statement because in Mirphy against the

Wat erfront Conmi ssion, the holding of that case is that
the State court was correct in requiring the witness to
testify even though there wasn't a statute that protected
hi m agai nst incrimnation because the Fifth Arendnent
itself provides the fail-safe that if you are coerced into
giving an otherwi se incrimnating statenent, it cannot be
used agai nst you.

And ny central subm ssion on the Fifth Armendnent
point -- and of course, this is before we even get to the
guestion whether O fice Chavez could have -- you know, has
qualified immunity. Qur central subm ssion on this is
that you don't even have to get to that point because the
fail-safe of the Fifth Arendnent ensurés that
M. Martinez's statenments could not be used against himin
a crimnal case if they were indeed |legally conpelled --

QUESTION:  What -- what in your opinion in the
Constitution prevents a policeman from goi ng and beating
up a W tness?

MR. ROBBINS: The Fourteenth Anendnent.

QUESTION: So, the Fourteenth Amendnment neans
that you could -- in other words, your -- your client
could have violated the Fourteenth Amendnent if -- other

t hi ngs bei ng equal --
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MR. ROBBINS: Well --

QUESTION:  -- because he was a witness. He gets
at least -- at |east the suspect --

MR, ROBBINS: Yes.

QUESTION: -- gets the sane pre-trial protection
as a witness would, and the Fourteenth Anendment prevents

coerci on being used against a witness who doesn't want to

testify.

MR ROBBINS: Well, let's be clear. |t doesn't
prevent all coercion. It prevents a subset of coercion
t hat shocks the conscience for purposes of the -- the

subst anti ve conmponent of due process.

QUESTI ON: The substantive due process.

MR. ROBBINS: Yes, Justice O Connor. That's
correct.

But -- but I think it is inportant that we not
torture the | anguage of the Fifth Anendnent to accommpdat e
the worry that police officers will torture wtnesses
because that concern is conpletely -- can be conpletely
accommodat ed, and routinely is in the courts of appeals,
under the aegis of the --

QUESTION:  You're not saying -- those things
that would violate the Fifth Arendnent weren't introduced
into trial do violate the Fourteenth Anmendnent for the

sim |l ar reasons.
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MR, ROBBINS: [|'msorry.

QUESTION:. Well, | nean, could you say --

MR ROBBINS: Yes.

QUESTION: -- that those things -- you could say
t hat .

MR. ROBBINS: Yes. You -- you could say --

QUESTION: Al right. Then why didn't he
viol ate the Fourteenth Amendnent?

MR, ROBBINS: Well, he -- well, again, let me --
l -- 1 want to answer that, but | -- | -- because this is
a qualified immnity case, | always want to drop the
footnote that we have an extra | ayer of protection here
arising fromthe fact that none of these propositions
coul d have been -- none of the propositions adverse to us
could plausibly be said to be clearly established within
the right sense of the term

Getting to your question, Justice Breyer, he did
not violate the substantive conponent of the Due Process
Cl ause because that inquiry turns on a set of concerns,
i ncluding did the acts shock the conscience. Wre they
commtted with the intent to harmthe witness in the sense
requi red by Sacranmento agai nst Lew s?

The failure of the NNnth GCrcuit in this case
wWith respect to the substantive due process anal ysis was

that it thought that any interrogation which would render
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a statenent involuntary and therefore inadm ssible at
trial nust, therefore, give rise to a freestanding
substantive due process claim actionable and enforceable
under section 1983. That's just wong.

QUESTION: M. Robbins, going back to the Fifth
Anmendnent self-incrimnation privilege, | take it the
thrust of your argunent is that a police officer who fails
to give Mranda warnings quite deliberately, doesn't say
you have a right to remain silent, doesn't say any of the
rest of it, never conmmts a violation of 1983 unless and
until there's attenpt to use the information in court. So
you can say, police officer, you're not required to give
M randa warnings if we're not going to use this testinony
in court.

MR. ROBBINS: | amsaying -- | think the answer
to that is yes. The -- the --

QUESTION: So that the Mranda is -- is not an
obligation of the police officer.

MR ROBBINS: | -- | respectfully beg to differ,
and | -- | also think -- | nust say, given the prom nence
of the Mranda discussion in the respondent's brief and in
the green -- green brief supporting respondent, | believe
the Mranda concerns in this case are an utter red
herring, and let ne say why.

The sanction for the violation of Mranda is, in

10
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fact, that the statenents taken in violation of Mranda
cannot be used in the direct case of the government.
That's the penalty for Mranda, and if that happens, you
get the statenment struck in the direct case for the
gover nment .

QUESTION: But there -- you're saying there is
no 1983 penalty. The penalty is you can't --

MR ROBBINS: | -- | think there is no 1983
penal ty, but the suggestion that as a consequence, because
you don't have a freestanding section 1983 clai mwhen the
evi dence never comes in, when the statenment is never
of fered, the suggestion that that is therefore going to
be -- send a signal to police officers that they should
violate Mranda, you know, at their -- at their discretion
| think is terribly mstaken, and for a very inportant
reason and it's this: |If you don't give M randa warnings,
you run a serious risk that the failure to give those
warnings will be taken as part of the cal cul us under the
Fifth Amendnment voluntariness inquiry. And a statenent
which is involuntary for Fifth Amendnent purposes is
unusabl e for any purpose at all, direct case, inpeachnent,
derivative use. The governnent then has to put on a
Kastigar hearing to show that all of its evidence was
i ndependently derived, which is, as the Court said in

Kastigar, a heavy burden for the governnent to neet.

11
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It is a fool's errand | suggest, Justice
G nsburg -- a fool's errand -- to go about deliberately

violating Mranda sinply because the violation will not

cause -- give rise to a section 1983 viol ation.
QUESTION: | -- 1 just have to tell you, | --
can see your -- your point on Mranda. Mranda is an

exclusionary rule. But I'"'mnot sure that all of the Fifth
Amendnent is -- is treated in that way because of the
guestions we've initially covered.

MR. ROBBINS: Well --

QUESTION. If -- if you beat the defendant to
get the defendant -- to get the confession, it seens to ne
there's a very strong argunent that that is a Fifth

Amendnent viol ation --

MR, ROBBINS: | think --

QUESTION: -- A Self-incrimnation C ause
vi ol ati on.

MR ROBBINS: | think -- respectfully, Justice
Kennedy, | think there is a wealth of this Court -- this

Court's cases that cannot be reconciled with the
proposition that coercing a statement is enough by itself
to constitute a Fifth Amendnment vi ol ation.

QUESTION: Al right. You -- | think you could
say after -- after 30 years or 50 years of -- of

jurisprudence, policenen know they're not supposed to beat

12
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up suspects or the -- the equivalent. And -- and you can
say, all right, at this point, | would think that does
shock the conscience for a policeman to beat a confession
out of sonebody, and so | don't care if you call it
Fourteenth or Fifth.

But then the question here would be, why in
heaven's nane, when the person i s undergoing serious pain,
or he thinks he's dying, where the doctors are saying, get

out of here, et cetera, whatever they're saying, and he

continues to press and then says, well, you're going to
get your treatnent after you confess -- not confess --
after -- after you answer ny question. Wat were you
doi ng? Then we'll treat you. He says, you want your
treatment, you' d better -- you better say sonething,

et cetera, et cetera. Wy isn't that the equival ent of

beati ng sonebody up?

MR, ROBBINS: Well, let ne attenpt, if -- if |
m ght, Justice Breyer, to -- to very quickly answer
Justice Kennedy's question. | -- 1 think the belief that

the Ninth Circuit held that it's enough under the Fifth
Amendnment sinply to coerce a statenent that would

ot herwi se be incrimnating cannot be reconciled with
Murphy and with the -- with Balsys, with the immunity
cases, with all the cases that stand for the proposition

that so long as the use inmunity has not been conprom sed,

13
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you do not yet have a substantive Fifth Amendnent
viol ation.

To turn, Justice Breyer, to your question, |
acknow edge that there is coercion in this case. W
don't -- we don't blanch on that. There was coercion and
the facts of this case are tragic, but the -- but the
reality is this. This officer was there to find out a
very inportant piece of information under extraordinarily
exi gent circunstances.

QUESTION: Well, was this tried belowwith a
Fourt eent h Anendnent substantive due process clainf?

MR. ROBBINS: | don't know that it was
denom nat ed substantive due process. | think --

QUESTION: Is that in the case?

MR ROBBINS: | --

QUESTION: | nean, is it open to resolution on
t hat basis?

MR. ROBBINS: There's -- there's no question
that the Ninth Crcuit decided a Fourteenth Amendnent due
process question. | don't think they -- they labeled it

substantive versus procedure. And indeed, as we

suggest - -
QUESTION:  Well, if --
MR ROBBINS: -- they conflated the two.
QUESTION: -- if -- if we think the facts here

14
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show sufficient coercion to rise to the level of a
vi ol ati on of substantive due process under the Fourteenth
Amendnent, shoul d the judgnment be affirned --

MR. ROBBINS: No.

QUESTION: -- but on a different basis?

MR. ROBBINS: The judgnent nust be reversed,
first, because there is not even a suggestion that the
intent to harmrequi renent under Sacranmento against Lew s
has been satisfied. And under this -- in this kind of a
case, you cannot have a substantive due -- due process
violation without that. No one before you today has
argued that that Sacranento against Lewis --

QUESTION: What is -- what is the source of the
substantive -- of the intentional harmrequirenment?

MR. ROBBINS: Is that -- the source | -- |
suggest is the -- the principles this Court articulated in
Sacranment o against Lewis for police conduct that's taken
in enornmous haste where -- where there is not the
opportunity for a second chance.

But let ne go -- there's a terribly inportant
thing, Justice O Connor, | have not yet gotten to say in
answer to your question. The further and perhaps nost
fundanental reason why it would be a m st ake,
respectfully suggest, to affirmthis judgnment, even on the

due process argunent, is that this is a qualified i munity

15
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case. So you nust conclude not only that on bal ance this
rises to the shock-the-conscience standard, but that it
does so with such remarkable clarity that it must have
been surely apparent to this officer that he was violating
that standard. You cannot find that on this record.

The Ninth Crcuit thought so because of M ncey,
which is a fair trial and admi ssibility of evidence case,
not a freestandi ng substanti ve due process case and which
had all manner of inportant differences fromthe facts of
this case, including an absence -- a total absence -- of
exi gency.

Wth the Court's perm ssion --

QUESTI ON: Exigency. May | ask you a question
about that? You said the man was dying. This was the
only -- only chance. But there was an eyew tness, Flores,
to this entire thing. Wy wasn't it enough for the
police, if they wanted sonme view other than the police
of ficers who engaged in the -- in the shooting, just to
interview Fl ores?

MR ROBBINS: Well, | -- 1 think the record
suggests that he was not a conpletely clear -- did not
have a conpletely clear view of the facts. But he's just
one witness. This is the man who was there.

QUESTION: Wuuldn't he be a |lot clearer than a

man who -- who is -- who has been blinded, who has -- was

16
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paral yzed, who's under heavy nedi cati on?

MR. ROBBINS: Well, he -- he was the nost
i mportant non-police witness to these events, and |
suggest that the officer would have been derelict not to
have found out what happened fromhim which is what he
was trying to do.

And with the Court's permission, I'd like to
reserve the bal ance of ny tine.

QUESTION:  Yes, you may do so, M. Robbins.

M. Cenment, we'll hear fromyou

ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPCRTI NG THE PETI TI ONER

MR. CLEMENT: Thank you, Justice Stevens, and
may it please the Court:

The Fifth Amendnent privil ege agai nst self-
incrimnation safeguards the integrity of the crimnal
trial process and ensures that an individual is not
convicted on the basis of a coerced confession.

But the privilege against self-incrimnation is
not a direct limt on the primary conduct of the | aw
enforcenment officers. This is not to say that there are
no substantive constitutional limts on what |aw officers
may do to obtain information or to secure a confession.

But those limts are to be found in the Fourth Anendnent

17
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and in the law of substantive due process, not in the
Fifth Amendnment self-incrimnation privilege --

QUESTION: So beating a prisoner to conmpel a --
a statenent is not a Fifth Amendnent violation.

MR, CLEMENT: That's right, Justice Kennedy.
It's not a Fifth Arendnent violation. It very well m ght
be --

QUESTION: But it could be a Fourteenth
Amendnent vi ol ati on.

MR. CLEMENT: It very well -- Justice O Connor,
it very well could be a Fourteenth --

QUESTION:  And very likely would be.

I's there sone intent elenent in that for the
shocks-t he-consci ence --

MR. CLEMENT: Well, | think generally, at |east
as | understand this Court's decision in -- in Sacramento
against Lewis, in these kind of executive action contexts
where things are ongoing, | think there is sone kind of
intent element. | think that --

QUESTION: It's not enough, you think, to find
that the officer should have known that you couldn't ask
guestions in the manner that was done here under these
circunstances, and that to proceed gives rise to an
inference of intent.

MR. CLEMENT: Well, I'mnot sure how intent

18
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woul d need to be proven in any particul ar case, but |
woul d say the critical difference between the Fifth
Anmendnent i nquiry and the Fourteenth Amendnent inquiry,
when it's -- when it's done in the context of the

adm ssibility of a coerced confession, is in that context,
what the courts are taking into account is the effect on
the integrity of the trial process of using a coerced

conf essi on.

It's a different cal culus, though, when you're
trying to regulate primary | aw enforcenment conduct because
it strikes me that not everything that a | aw enforcenent
of ficer could do to coerce a confession -- there -- there
may be sone acts that may be sufficiently problemtic that
you'd certainly want to keep the confession out of the
trial.

QUESTI ON:  What about the order of a trial judge
in acivil case who orders the witness held in contenpt
and confined unless he testifies, and -- and there's a
valid Fifth Arendnent privilege that the judge is
overl ooking? No Fifth Arendnent violation there?

MR, CLEMENT: No. | don't think there's a Fifth
Amendnent -- | don't think there's a conplete Fifth
Anendnent violation. The courts intervene there to
protect the privilege.

QUESTION: So, if you go in and you want a wit

19
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of habeas corpus and you don't nmention the Fifth
Anmendnent .

MR. CLEMENT: You nention the Fifth Amendnent,
but | think the inportant thing is the Fifth Amendnent in
this context works a -- a bit like the takings cl ause.
And Justice Souter, for the opinion for the Court in
Bal sys, noted that the self-incrimnation privilege is
unusual because it's not purely and sinply binding on the
government. It doesn't say that in all contexts, the
government cannot coerce confessions. Wat it says --

QUESTION. Well, if there's a 1983 suit agai nst
a judge in -- in this hypothetical case, what's -- what's
the violation?

MR CLEMENT: Well, typically those cases have
been dealt with on -- on habeas. And what | would say
Is --

QUESTI ON:  Suppose it's a 1983 suit.

MR. CLEMENT: If there's a 1983 suit in that
context, | actually don't think a 1983 suit would lie in
t hat context.

QUESTION:  Why woul dn't there be a 1983 suit
provided that -- and | think this is the assunption of
Justice Kennedy's question -- provided that the w tness
had i nvoked the Fifth Amendnent? There would be a 1983

action there because that is one at |east of two i nstances

20
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in which we allow the Fifth Arendnment to have an
application in anticipation. W say if he raises it, and
they don't cone forward with imunity, we're not going to
let this entire process go forward to no avail since
not hi ng can ever be admitted in evidence anyway. The fact
is we -- the -- the rule allowing it to be raised in
anticipation | suppose would be the predicate for 1983
liability here. That's not this case, but that -- that
woul d be true in the -- in the case of the -- the civil
exanpl e that Justice Kennedy gave, wouldn't it?

MR, CLEMENT: | think that's a very good point,
Justice Souter, and the Court has also treated in the
penalty context --

QUESTION:. Well, is it good enough so that you
concede there would be 1983 liability there; i.e., that

there would be a violation of the Fifth Arendment in that

case?

MR. CLEMENT: | don't think so, but | think it
woul d - -

QUESTI ON:  Not that good.

MR. CLEMENT: -- at |least be a better case.

But as | was trying to say --

QUESTION. Is there any violation in the case
that | put, any constitutional violation? | nean,
that's -- that's extraordinary.
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MR. CLEMENT: There is a -- thereis a --
there -- what there is is there is an ongoing interference
with the Fifth Amendnment right that the courts will
vindicate, but there isn't a conplete constitutiona
violation. And | think the critical distinction is that,
as -- as Justice Souter said for the Court in Balsys, the
privilege against self-incrimnation is not purely and
sinply binding on the governnent. The governnment can
conpel testinmony in exchange for a valid grant of
imunity. Wat it can't do is conpel testinony and
attenpt to use it in a crimnal case. And --

QUESTION:  Well, maybe the -- the point where it
woul d make a difference | guess -- nobody is tal king about
weakeni ng or overruling Mranda. W have Mranda on the
books, and Mranda set sone technical requirenents. You
have to give a warning. Now, a failure to give a warning,
pure and sinple, is not going to hurt anybody if that's
never used in trial, so there isn't 1983 danages, unless
you beat the person up. Then there is. And that cones
under the Fourteenth.

But there are a set of cases where it will hurt
peopl e. The set of cases where it will hurt people is
where because they violated Mranda but didn't beat him
up, and got a statenent, they kept himin jail. That's

rather like the case Justice Kennedy's thinking of. So
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there he is in jail for a week or a nonth and he's been
hurt, all right.

And the question | guess is -- it's really not
this case, but the question is, is there going to be a
1983 action in that kind of case? And if you say it cones
under the Fifth Armendment, the answer is going to be yes.
And if you say it cones under the Fourteenth Amendnent,
the answer is going to be no. | don't knowif we
should -- it seenms to me what we're going to decide in
this case is effectively going to decide that.

MR. CLEMENT: No. | don't think that's true.
| think that, for one thing, if the person is inprisoned
on sone basis, that may raise an i ndependent Fourth
Anmendnent violation. There may be other --

QUESTI ON:  Then he goes under the Fourth, and he
clains he's wongly seized and i nprisoned because they got
this statenment out of himin violation of the Fifth.
That's -- | nean, this is -- this is what's -- what's
worrying ne is not so nuch this case, but what we're going
to wite and the inplications of it.

MR. CLEMENT: And -- and | think that this Court
has already clarified in Bal sys that what you need for a
self-incrimnation violation is both the coercion of the
testinony and the use of it in a crimnal case.

QUESTION: But may | just interrupt,

23

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M. Cenment? Supposing there's a witness, a reporter or
sonebody, who clains a -- a privilege against divulging
information, and that -- and the court holds himin
contenpt and | ocks himup for 30 days or sonething, and he
claims he -- his Fifth Anmendnent right was violated, you'd
say there's no Fifth Armendnent viol ation.

MR, CLEMENT: | would say there's no -- there's
no damages action. O course, he could get --

QUESTION:  So how coul d he get out of jail then?

MR, CLEMENT: Well, he could get a habeas action

to get out because the court would be granting relief --

QUESTION:  well, I -- 1 think --

MR. CLEMENT: -- to protect the Fifth
Anmendnent - -

QUESTION:. Wth all respect, | think you're
evadi ng the point that there -- let's assune there's
damage. He's -- he's locked up, as Justice Breyer says,

for 5 days for not testifying, and you say there's no
Fifth Amendnent violation. | can't understand that.

MR. CLEMENT: Well, in any event, let ne just
say that the privilege works quite differently in the
custodi al context. The reason that hypo even cones up is
that in the context of a civil trial, the individual has
toraise the -- the Self-incrimnation C ause thensel ves.

And we have a different rule that operates in the context
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of police custodial interrogation. |In that context, the
privilege is self-executing. The individual doesn't have
toraise it.

And -- as -- the other thing that's different
about the custodial context is that in the custodial
context, this Court has not insisted on a pre-testinony
grant of inmmunity. They've always held that the
exclusionary rules prevent a constitutional violation from
occurring.

And if | could resort to the analogy to the
takings clause. In that context, it's not enough for the
governnent to take property. |It's only a constitutional
violation if the -- if the governnent sinultaneously takes
property and refuses to grant just conpensation. |In the
same way, there's no self --

QUESTI ON:  But are you saying that -- to go back
to a question that was asked earlier, that if there -- if

the police just take sonebody into custody and beat him up

in order to get -- get himto talk with no intention of
using the evidence at all -- they're just trying to
investigate a crime -- is there any constitutiona

protection agai nst that kind of conduct?
MR. CLEMENT: Yes, and it's the substantive due
process protection.

QUESTI ON:  Ckay.
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MR. CLEMENT: And I think to get back to that
point, what's inmportant is in the context of trying to
protect the integrity of the crimnal trial process, |
woul d think the courts would want to be quite careful
about what they let into evidence. But in the context of
| aw enforcenment officers, they' re dealing wth other
obj ectives than sinply trying to get a confession to
secure a guilty verdict.

QUESTION: Well, on the facts of this case,
should it be anal yzed then under the Fourteenth Amendnent
for coercion --

MR CLEMENT: It --

QUESTION: -- an activity that m ght violate the
Fourteenth Amendnent ?

MR. CLEMENT: | think it should, Justice
O Connor, and | would respectfully suggest that that's
best done on remand --

QUESTI ON.  Yes.

MR. CLEMENT: -- because, although there is a
due process argunent in this case, it's nobody's fault
that in light of the -- the governing precedent in the
Ninth Circuit, the Cooper decision, that nobody thought
that they had to prove shocks-the-consci ence, or any of
the factors relevant to a substantive due process inquiry.

Again, that's not the way respondents briefed the case,
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but one can hardly blanme themfor briefing the case they
did, given that the NNnth G rcuit had held under Cooper
that as long as the conduct was sufficiently egregious to
have the evi dence be inadm ssible, therefore you have a
full substantive due process violation. And | think

it's --

QUESTION:  And you di sagree with M. Robbins who
sai d, but because of the qualified inmmunity, you woul dn't
send this back in any case.

MR, CLEMENT: Well, I -- 1 don't really disagree
with him | think this Court could reach the qualified
immunity issue if it wanted to, but | think perhaps the
path of |east resistance would be to just note that there
is a substantive due process limt, and that's sonething
that's best to be resolved on -- on remand.

| think the inportant -- oh, sorry.

QUESTION: That's all right. You can nmake that
sentence, if you want to.

MR, CLEMENT: No.

QUESTI ON:  Ckay.

MR. CLEMENT: Thank you very nuch

QUESTION. M. Paz.

ORAL ARGUMENT OF RICHARD S. PAZ
ON BEHALF OF THE RESPONDENT

MR, PAZ: Justice Stevens, and if it pleases the
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Court:

I -- 1 would start with sinply the sinple
observation that the district court nmade a finding of fact
in this case at page -- it's 28a and 29 of the petition
for wit of certiorari in the -- in the appendix. And it
goes directly to the issue of what we've been discussing
and that is the -- the intent.

And just if | can back up alittle bit
procedurally, in argunment today, for the first tine |
heard counsel say that they acknow edge there's no quarre
that there was coercion in this case. In the district
court, the entire argunent was there was no coercion
At the court of appeals, the entire argunment was there was
no coercion.

At the court of appeals and the district court,

the -- there was never a discussion or -- or even was the
case of Urquidez -- Verdugo Urquidez cited for the fact
of -- that this was -- the Fifth and the Fourteenth

Anmendnents were only a trial right. Those issues are
bei ng heard here for the first time. They were briefed
for the first tinme in the opening brief.

Cert was granted in this case on whether there
was a violation of the Fifth Amendnent, not -- the
Fourteenth Amendnent wasn't even di scussed on cert.

So we' ve gone through this journey of ever-
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changing theories of -- of liability in this case, but |
thi nk we have to go back to the beginning.

The district court found at page 28, finally
def endants argued that Chavez was not attenpting to
abridge the right against self-incrimnation to -- to
exact -- extract self-incul patory data or |eads. And the
court goes on to then descri be what was argued by the
defense, that M. Chavez was there sinply to find out what
happened.

The court directly rejected that.

QUESTION. M. Paz, I"'msorry. | don't -- your
page 28 in the cert petition?

MR PAZ: It's 28a in the appendix of the -- of
the petition for cert, yes, Justice Stevens.

QUESTION:  And where? | didn't -- | don't find
it on that page.

MR PAZ: It starts at the -- at approximtely
the -- the bottom of the page.

QUESTION: "Finally defendants argue --"7?

MR PAZ: Yes.

QUESTION: Ckay. |I'mwth you.

MR, PAZ: Yes.

So the district court carefully | ooked at the
evi dence that had been presented, and the district court

deci ded the case really because the testinony of Chavez at
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the tinme the tape recordings that he nade on the day of

the incident and his deposition testinony -- he said
sinmply, I'minvestigating the crinme. | was there to
i nvestigate what -- the crinme had been cormitted, the

crime of attenpted nurder on two police officers on the
theory that sonmehow or other this farmworker had taken
away the officer's gun and was going to use it on the
of ficers when they shot him That was the core of the
case. That was all of the evidence in the case.

The subsequent declarations that were submtted
were only submtted after -- after M. Martinez submtted
a notion for sumrary judgnent that as a natter of |aw,
using all of the evidence provided by the defense and

giving themthe benefit of the doubt on all the evidence,

that there was a violation of the Fifth and the Fourteenth

Amendnent .

QUESTI ON: M. Paz, let me -- let me tell you
why | have difficulty with the proposition which you're
urging, which is that any coercion that would suffice to
require the confession to be excluded from-- fromtrial
is also a coercion that violates the Fifth Amendnent,
not -- |eaving substantive due process aside.

Suppose you have a situation in which a --

a felon has taken a hostage and buried the hostage

somewhere, and suppose that it is possible for the police

30

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

official to use a degree of coercion which would not shock
the conscience. It isn't beating the person with a rubber
hose, but let's say failing to give a Mranda warni ng, or
using a -- a sort of trickery that -- that would anobunt to
coercion, threatening perhaps, you know, if you don't
confess, your brother will be prosecuted or sonething |ike
that. It would be sufficient to exclude the testinony
fromthe confession fromthe trial, but the policemn
doesn't care about that. He wants to save the life of
the -- of the hostage who's been -- who's been buri ed.

Now, you would say that that -- that policenan

by extracting that confession has violated the Fifth

Amendnent .

MR. PAZ: There may be a violation, and -- and |
woul d agree that nost likely if -- if i't was in violation
of Mranda, there would be -- there would be no -- it
woul d not be admitted into a crimnal case. Mybe -- it

may be under the Quarles exception.

QUESTION:  What -- you'd say that the person
would -- would have a -- a 1983 action against the
pol i ceman?

MR, PAZ: No. No, | think clearly that's the
kind of a case in which qualified imunity was designed to
prevent. Qualified imunity gives as -- as it didin --

n --
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QUESTION: Only because of qualified i munity?

QUESTION: Well -- well, let -- let's assune
that we decide the case, and then this happens a second
tinme.

MR. PAZ: Then -- then clearly --

QUESTI ON:  You have to answer Justice Scalia's
guestion. You can't get away on qualified i mmunity.

MR PAZ: OCh, no, no. | would say --

(Laughter.)

MR PAZ: | -- | would say Quarles gives us the
direction. When there is an i medi ate danger, when
there's a danger to the public, then clearly there would
be no constitutional violation. The Court has already
made that decision. | -- 1 don't think that that's really
an issue that we have to struggle with.

QUESTION:  You can violate the Fifth Arendnent
when there's a danger to the public?

MR. PAZ: That's what Quarles, | believe, says.

Quarles says that -- that the Mranda violation was not --
was not sufficient. And | -- as | -- as | recall in
Quarles, the evidence was adm tted against him He -- he

said, the gun is over there, and that evidence canme in to

prove the violation of -- of possession of a weapon. So |
think that the Court inplicitly said that we're -- in this
enmergency situation, that there is no -- no Fifth
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Amendnent - -

QUESTION:  You -- you think this applies not
only to the -- the unique aspect of the Fifth Arendnent
that -- that Mranda constitutes, but to all Fifth
Amendment vi ol ati ons.

MR. PAZ: No. What | -- | think once it becones
coercive, once it becones physical, once it becones --
then I think that you would interfere with the core val ues
of -- of the Fifth Anendnent.

QUESTI ON:  Justice Scalia' s hypothetical asked
about coercion. There was no coercion in Quarles. There
was just an absence of M randa warni ng.

Forget Mranda. Let's just talk about coercion.
Is there a Fifth Arendnent violation in the case that he
put where there was -- there's an elenent -- there's a --
there's a degree of coercion? There's no Mranda warni ng.
That's out of the case. There's no sovereign -- qualified
immunity. That's out of the case.

QUESTION:  Coercion to keep it out of trial.

MR PAZ: | -- | would say yes that there is a
Fifth Amendnent violation. The question then would be,
what is the renedy?

Under those --

QUESTION:  -- section 1983.

MR PAZ: No.
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QUESTI ON: | mean, if it's a Fifth Amendnent
violation, you can sue the policeman.

MR PAZ: Under those circunstances --

QUESTION: Well, this person who goes to prison
for -- for putting this personin a-- in a grave begins a
suit when he's in prison suing the -- suing the policeman

MR PAZ: And | don't believe that's -- that
woul d be the concl usi on because the renmedy woul d not be
appropri ate because there had been, as we sawin -- in
Sauci er versus Katz, there's a situation in which the
police have to act, and so the police act if it's
reasonabl e, even if it's a reasonable m stake, even if
they have the wong guy and they try to coerce the wong
person, it may be reasonabl e under an emergency
ci rcumst ance.

QUESTION: | see. So let's assunme sonebody
is -- you think he's going to blow up the Wrld Trade
Center. | suppose if -- if we have this necessity -- this
necessity exception, you -- you could beat himwith a
rubber hose.

MR PAZ: I woul d hope not, Your Honor.

QUESTION: Onh, it's necessary.

MR PAZ: No. | think --

QUESTION: Since when is -- is necessity a --

you know, a justification for ignoring the Fifth
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Amendnent ?

MR. PAZ: Your Honor, only inthe limted
situation. | think the first hypothetical you gave ne --
gave us was you sinply were going to ask him questions
repeatedly. Now, | -- | don't think the rubber hose
exanpl e was before ne.

QUESTION: Do you know -- okay. Do you know any
of our -- any of our cases that -- other than M randa
whi ch, you know, is -- is in afield by itself, do you
know any of our cases that say that there is a necessity
exception to the coercion prohibition of the Fifth
Amendnent ?

MR PAZ: Not at all, Your Honor.

QUESTION:  So maybe the answer would be that --
that it's not -- the Fifth Amendnent -- the -- the Mranda
rul es are nmethods of enforcing the Fifth Arendnent so that
if all is violated in -- in Justice Scalia' s hypotheti cal
is a Mranda rule and the person is not proceeded agai nst
in court and the person has not been physically injured in
any way and has not suffered any real harm except not
being read a right that didn't matter anyway, he would
have no danages.

MR. PAZ: That would be correct.

QUESTION:  So he could bring his | awsuit, but

he' d gai n not hi ng.
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MR. PAZ: | would agree with that anal ysis.

QUESTI ON:  Except that ny hypothetical was not
Mranda. M hypothetical was that he was coerced in sone
fashion other than the failure to give a Mranda warni ng,
and short of beating with a rubber hose.

QUESTI ON:.  Yes.

MR. PAZ: The distinct -- the distinct

difference in this case is -- and | understand that the
exigence is -- the exigent -- the -- the terrorist
situation is a difficult one. It's not our case.

M. Martinez was riding a bicycle hone.

QUESTION: It's not your case. That's right.

MR. PAZ: There was no call. There was no
crinme. There was nothing that had happened except he was
riding his bicycle home. So we really can't -- | don't
think that this is an appropriate vehicle. There nmay be
such a case that will at sone tine --

QUESTION:  Well, maybe this is a Fourteenth
Anmendnent case, not a Fifth Anendnent case at all.

MR PAZ: | did -- | did consider that. And --
and | think clearly it is a Fourteenth Anendnent viol ation
under all the cases --

QUESTION:. Was it tried on that basis --

MR PAZ: Yes.

QUESTION: -- presented on that basis?
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MR. PAZ: Yes, Justice O Connor, it was. It

was -- it was -- that was the allegations from-- fromthe
begi nning. But -- but --
QUESTION: | don't see why the Fourteenth. |

nmean, the Fourteenth -- the Fifth applies to the States
because it's incorporated in the Fourteenth.

MR, PAZ: Correct.

QUESTION: And -- and therefore, if in fact you
violate the Fifth in -- in a way that's significant, not
just -- 1 nean, causes significant harm not just you
didn't read a Mranda right, but you hurt sonebody, then
why woul dn't the Fourteenth carry that through to the --

QUESTION: By way of the Fourth Amendnent.

MR, PAZ: Yes. | believe it does. | believe
the history -- and the history -- the early cases, the --
the Bram case in 1897 began with the concept of the -- of

the Fifth Amendnent protecting all of the rights. And of
course, Bramwas a case in which -- it was against the
United States.

But as -- as -- there's an evolution that
I"ve -- |'ve seen through our cases that -- that show t hat

the Fourteenth Amendnent, once it was incorporated, it

actual ly incorporated the Fifth Amendnent privileges. It
actually -- the Fifth Arendnent was really the -- the core
val ues of what the Constitution nmeant to enbody. It goes

37

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

back to -- Bramcites the early -- early cases in England
where, although the right against self-incrimnation was
an evidentiary rule, in Bramthey -- they |aud the fact
that it becane a constitutional rule, that it becane

i mmut abl e so that no act of Congress -- as we decided in
Di ckerson not too | ong ago, no act of Congress could
change that. So --

QUESTION: But isn't it clear by now in our
cases that if a policeman uses excessive force that rises
to the I evel of a Fourth Amendnent violation, that we wll
address it under that amendnent, that the Fifth Arendnent,
the language of it refers to use in trial of the
testimony? And -- and you don't have that limtation --

MR PAZ: | would --

QUESTION:  -- under a substantive due process
claim

MR PAZ: | would disagree with you on one
point, and that is the -- the | anguage of the anendnent
tal ks about a crimnal case, and in our brief, we did talk
about the nmeaning, the distinction between a crinna
trial and a crimnal case. And all of the -- all of the
| anguage -- the nost recent is in Hubbell. There's the
di scussi on about the fact that the Fifth Arendnent
covers -- the values of the Fifth Arendnment covers

everything fromcivil to admnistrative to bankruptcy
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cases. The Arnstein case in 1923 tal ked about the Fifth
Amendnent protecting a bankrupt person in a bankruptcy
proceedi ng, not even involving a crimnal proceeding at
all. So the extension of the Fifth Arendnment goes to
really the core values. W just don't force people to
talk, and the State can't do it. And --

QUESTION:  Excuse ne. | -- you -- you nean --
you say it extends to a bankruptcy proceeding. You nean
you can refuse to provide testinony that can be used
agai nst you in a bankruptcy proceedi ng?

MR. PAZ: That was the holding in Arnstein in --
in 1923, and a bankrupt person who was under the
bankruptcy proceeding sinply said, | have a right to
remain silent. | don't want to answer these questions.
The court upheld that right in the bankruptcy proceeding.
So early law certainly didn't -- didn't say it had --

QUESTION:  Sinply because he didn't want to
answer the questions, or because --

MR. PAZ: They may --

QUESTION: -- the -- the questions would
incrimnate him--

MR. PAZ: That's correct.

QUESTION:  -- in a crimnal proceeding.

MR PAZ: That's correct.

QUESTION: Wl --
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MR. PAZ: But -- but there was no crimnmna
proceedi ng --

QUESTION. Well -- yes. There wasn't any yet
pending. | nean, | think we all understand that you --
that you acquire sone pre-trial Fifth Amendnent rights
to -- to remain silent, but whether that neans that there
has been a Fifth Amendnent viol ation before the entrance
is -- evidence is introduced in trial is -- is a separate
qguestion.

MR PAZ: | --

QUESTI ON:  Nobody questions that -- that there
are sone aspects of our Fifth Amendnent |aw which -- which
allow you to plead the Fifth Anmendnent before the evidence
has been introduced in trial

MR PAZ: And -- and once the -- the right has
been given to the -- to the Anerican people to plead the
Fifth Amendnment in any pre-trial proceeding, including
an -- an interrogation at -- after a -- after a shooting
such as this, and after the person is the sole suspect of
a horrible crine, then obviously that is part of the
crimnal case. That is part of the entire crimna
process.

If we would say we only have a Fifth Anendnent
right to remain silent if we introduce it into a court --

into a court proceeding, then M. -- persons |ike
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M. Martinez who were never charged with a crinme would
have no renedy.

QUESTION. But it doesn't have to be part of the
crimnal case. | nmean, as -- as your bankruptcy exanple
i ndi cat es.

MR PAZ: | agree. | agree, Justice Scalia.

| think it's inportant that we try to focus on
what really are the bright lines here. W have three
bright lines that were violated by -- by Sergeant Chavez
inthis case. The first is clearly coercion that goes
back to -- to the early cases.

The second bright line is that there was --
there was an invocation in this case. M. Mrtinez tw ce
said, | don't want to talk. Leave ne alone until they
gi ve ne nedical treatnent.

There was invocations inplicitly. Wen he first
opened his nouth, he says, |eave ne alone. Leave ne
alone. 1'mdying. Those are the first words out of his
nmouth. That's an invocation. No reasonable police
officer, no -- no basically trained police officer could
bel i eve that questioning a fellowin his condition was
per m ssi bl e.

QUESTION. This -- this gquestion is sonmewhat
like Justice Scalia' s question. Suppose the sane facts so

far as the hospital was concerned, but that the -- that
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the incident involved a kidnapping and the injured person,
your client, was a witness to the kidnapping. W wanted
to know what the ki dnapper |ooked |like so we could get the
child back.

MR. PAZ: Then it's clearly -- he's not a

suspect. Cearly, it -- questioning is -- is obviously

needed. It's necessary. O course. But -- but --
QUESTION: Well, if -- if the questioning -- and

suppose he says, go away, |I'msick, I'msick. And they

said, no, no, we want your answer. Wy is there coercion
in-- no coercion in that case --

MR. PAZ: Because he's --

QUESTION: -- but coercion in your case?

MR, PAZ: Because he's not a suspect. Because
he's -- he isn't the sole --

QUESTION: But that's -- that's a Mranda
qguesti on.

MR. PAZ: | think not.

QUESTION. And -- and it's a -- well, it's also
a basic Fifth Amendnent question.

MR PAZ: It is.

QUESTION:  But why isn't -- why isn't the
el enent of coercion the sanme in each case?

MR. PAZ: Because the -- the constitutiona

obligation. When the person is a suspect, the
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constitutional obligation rises above. That's the
di ff erence.

QUESTION. Well, that -- for purposes of a
damage action, not for purposes of Mranda, or what's
adm ssible. But for purposes of a Mranda action, should
a suspect be in a better position than a totally innocent
wi tness insofar as the police beating himup is concerned?

MR PAZ: No, | would think not.

QUESTION:. No. Al right. Wll, if they're --
if they're the same, then | -- | guess it would be --
you' d get to the sanme result. |If they had beaten himup

or been coercive, it should be the sane probl em whet her
he's the witness or the suspect. And if they've gone past
what ever point is reasonable, | guess there should be
damages. And if they're doing it for a good reason
because they want to stop an attack or something, well,
that's just the way it is. And -- and that's -- |I'm
trying to figure out if that's what the law is and what
the right words are to get to that place and how you deal
with this mass of -- of constitutional rules, if -- if

that's the proper result.

MR. PAZ: | think the proper result is -- is
given -- given Justice Kennedy's hypothetical, the proper
result is if thisis a -- a witness who has information
about some exigent circunstance, then there -- the Fifth
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Amendment doesn't attach at all. And obviously the
officer is not going to use | eading questions, coercive
guestions to get information. The basic concept of
getting information under those circunstances i s you want
it to be trustworthy. You don't want the officer putting
words into the person's nouth and brow beating themto
come up with sonething that's a bad | ead. So obviously we
want to have the kind of questioning that would be, in
fact, seeking the truth as opposed to putting words into

sonmeone's nouth as what occurred in this case.

The -- I'd like to address a point that's been
raised, and -- and it may not be totally necessary. |'d
just like to make the distinction that the -- the basis,

the entire heart of the discussion that coercion is
sonmehow permni ssible unless the cases are introduced into a
crimnal case or into a crimnal trial are -- are the --
the imunity cases.

In the immnity cases, they -- they -- | believe
that the defense has -- or that the petitioners have
totally confused the grant of inmunity and coercion in a
public trial after a grant of immunity where a person is
told, you nust answer the questions. And -- and the
di stinctions is one is an inquisitional situation where if
the officer has a person alone and they're forcing themto

answer questions, there is no public trial, there is no
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judge there to make sure that they're -- they're not
being -- there is no overreaching, there is no brow
beating. The person who was even under a grant of
i munity can say, |I'mnot going to talk, and face the
consequences of going to jail and sit in jail with dignity
and say, |'mnot going to talk. | believe that it's nore
i mportant to assert ny right not to speak than to be --
than -- than sitting in jail. Qur law still doesn't allow
the court or the jailers to use coercion to extract their
statement. A person in this country still could have the
dignity to say | don't want to speak and I'll take the
puni shnment, and if it's just punishnment, that it's been
done by a court, then that is not coercion, the kind of
i nqui sitional coercion that this -- that this Court and
the United States has always said we don't tolerate.

Are there any other questions?

QUESTI ON:  Goi ng back to your earlier
di stinction between the suspect and a witness, if soneone
is suspected of kidnapping a child, and that child is not
going to live without sone nedication -- | believe this

exanpl e was brought up in one of the briefs -- and the

suspect, whatever answer, will certainly be incrimnating,
the police may not exercise any coercion to get the
suspect ed ki dnapper to tell where the child is so the

child could get |ife-saving nedication?
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MR. PAZ: | believe that there can be sone
guestioning, and | think that the questioning has to be --
even if it's forceful questioning, there nmust be limts.
And it's -- certainly it's a bal ance because it has to
take into account what is the circunstance of this person

The danger in saying | agree with that
hypot heti cal, Your Honor, is that what if the person is
the wong person. What if the suspect really isn't the
person who ki dnapped the person? What if they' re just
wong and they got the wong person? That's the danger,
and that's why we have to --

QUESTION:  And on the other side is -- is the

life of a child.

MR. PAZ: That's correct. And it's -- it's
always a difficult choice, but we have -- we have to --
QUESTION: -- it's difficult at all if they know

that this is the fellowthat did the -- they have al
sorts of evidence. They know this is the guy that -- that

buried the child, or deprived the child of nedication or

whatever. [It's not a hard question at all.

MR, PAZ: Then | think -- 1 think that there
is -- we have to | ook at Quarles for guidance and, again
it has to be the degree of the -- the degree of coercion
that is permssible. It's difficult to say that any
coercion is permssible. But again, given -- with the
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limted hypothetical and Iimted facts, it's -- it's
difficult to make a judgnent at this point.

QUESTION. M. Paz, what do you -- what do you
do with the Murphy case that's relied upon so extensively
by -- by M. Robbins? As | understand that case, it was a
State | egislative conm ssion which accorded immunity to
the witness under State |aw, but of course could not
accord imunity under Federal law. And we held that the
wi t ness, nonetheless, had to testify, and we said, of
course, if the feds try to use the evidence, it will not
be adm ssi bl e because it was -- it was obtained under
coercion. But we, nonetheless, allowed the State to
conpel the testinony. Now, were we allowing a Fifth
Anmendnent vi ol ati on?

MR. PAZ: No, Your Honor. That -- that was, as
| understood, that the -- the use immnity that was
granted in -- in Waterfront was extensive with the
privilege. It was allowed -- that is, as | understand the
readi ng of the case, was that the privilege that -- that
the -- the imunity that was granted was sufficient to
cover both any State prosecution as well as Federa
prosecuti on.

QUESTION:  No, no, no. That wasn't the case.
That was the whole problem The State could not grant

i munity from Federal prosecution. It -- it granted
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imunity only from State prosecution. And we said,
nonet hel ess, the State could -- could |l ock the person up
until he testified. And the only consequence woul d be
that if he did testify, it would not be introducible in
Federal trial because it -- it had been coerced.

Now, | -- you know, it's a bizarre case, but it
does seemto stand for the principle that M. Robbins
asserts, which is that there's no Fifth Amendnent
violation until the evidence is introduced.

MR PAZ: W all make m stakes, Your Honor.

(Laughter.)

QUESTION:  You think -- you think that was one
of our m st akes.

(Laughter.)

QUESTION:. Did you -- did you cone up anywhere
in your -- in your research on this with anything that
suggests that -- that once the person is a suspect, and
once he's in custody of the police, that the crimnal case
has begun?

MR PAZ: Yes.

QUESTION: O is it clear that that isn't? |Is
it clear that the crimnal case that the Constitution
refers tois -- is not really begun until it's what we'd
call technically is a crimnal case, the filing, you know,

i ndi ctment, or -- et cetera?
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MR PAZ: | -- 1 think there was good | anguage
in -- in Colorado versus Connelly. Justice O Connor wote
a concurring opinion | think that covers the point quite
wel| that said that -- and there was also the --

QUESTION: It says that -- what? That the
crimnal case had begun at the time he was in custody?

MR PAZ: As | recall, the -- the discussion was
that there had been an argunent that the -- that Mosley's
statenent -- that that by using Msley's statenent,
because there had been no police coercion, that it was
perm ssi bl e because the purpose of the -- of the rights,

the Fifth Amendnent, was to prevent police m sconduct and

coercion. And -- and in that context there was a -- there
was a di scussion about -- that the -- that the -- that
there was -- that because the rights protect outside of

the crimnal case and outside of the trial, that there was
no -- there would be no deterrence. There would be no
reason to enforce it at that point.

Al so there was M chigan versus Tucker. Both

M chi gan and -- and Col orado versus Col ony -- Connelly
bot h di scuss about a two-part inquiry. Should -- should
we -- and the Court indicates in both of those cases that

there's an anal ysis of whether the police officer conduct
violated the Fifth Arendnent, and then secondly, what is

the renmedy. So really, those two cases tal k about the
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di fference between the right pre-trial in the custodial
interrogation setting, as well as -- as does Mranda, and
the difference between the renedies that the court
consi der ed.

Any further questions?

Thank you

QUESTION:  Thank you, M. Paz.

M. Robbins, you have, | think it's, 3 m nutes.

REBUTTAL ARGUMENT OF LAWRENCE S. ROBBI NS
ON BEHALF OF THE PETI TI ONER

MR. ROBBINS: Thank you, M. -- Justice Stevens.

Let me just quickly make a coupl e of points.

It seens to ne that petitioner can win this case
the hard way or the easy way. The easy way i s recogni zi ng
that this body of lawis, as one of the nenbers said this
norning, a conplex of constitutional issues with cross
currents that cut in a variety of directions, that in
i ght of Verdugo Urquidez, in |ight of Sacranento agai nst
Lewis, it cannot be said that any of these constitutional
principles was sufficiently clearly established to warrant
the rejection of qualified imunity. But | want to win it
the hard way.

First, because under Sacranento agai nst Lew s,
the standard for substantive due process is intent to

harm That wasn't pled. That wasn't tried. There's no

50

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

such argunent before you today. No one thinks that if
Sacranment o agai nst Lewis applies, there can be a
substantive due process claimat all. That's why it
wasn't in the conplaint. And no one here before you is
suggesting intent to harm

Now, on the Fifth Amendment, Justice Kennedy,
I"d like to take one nore crack at the concern that you've
articul ated because | think it is -- it is in fact
possi ble to square those concerns with the holding in
Mur phy agai nst Waterfront Comm ssion which, as far as |
can tell, is perfectly good | aw and consi stent w th what
this Court said in footnote 8 of Bal sys about the fail-
safe of use immunity provided directly by the Fifth
Amendnment. So long as the governnent has not conpron sed
the availability of use imunity under the Fifth
Amendnent, there hasn't been a Fifth Amendnment viol ati on.

In each of the penalty cases that are suggested
by your hypothetical, that's what the governnment has done.
They have said to the witness, you may not have imunity.
You nmay not assert your Fifth Anmendnent. |f you assert
your Fifth Amendnent right, we're going to put you in
| ock-up right now The Court has consistently said, you
know, if you forfeit the use immnity and actually put a
guy in jail because he insists onit, that's as good as

use. That's a protection that stens fromthe Fifth
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Amendment itself.

And that's -- that explains all of the so-called
penalty cases. The police -- the Garrity case in New
Jersey, the two Lefkowitz cases out of New York. That
explains -- what is, in fact, going on there is soneone is
bei ng puni shed or penalized for the assertion of a
privilege, including the right against use.

But as long as the fail-safe in the words --
Justice Souter, that you used in -- in footnote 8 of
Bal sys, as long as the fail-safe of use immunity has not
been conprom sed, as it has not been in this case, there
is not yet a full Fifth Amendnent violation, which can
only happen when there's a use in a crimnal case.

And that is exactly the point that this Court in
Verdugo Urquidez said in the passage that the Ninth
Circuit decided to call dictumand ignore. That was a big
m stake. And on that ground alone, it's the Fifth
Amendnent portion of its decision --

QUESTION:  But, M. Robbins, why couldn't -- why
couldn't --

MR. ROBBINS: -- that should be reversed at the
first threshol d.

QUESTION:  Why coul dn't you view the continued
guestioni ng under the circunstances of this case as

tantamount to puni shnment when you have | ocked sonmebody up
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who won't answer questions?

MR. ROBBINS: Well, | -- | think because --
well, for one thing, the availability of use imunity is
still there. Wat you -- what | think it would -- what |
think -- what | think it would anmount to is continued

coercion of a statenment which arguably at sone threshol d,
once you cross it, does indeed beconme too coercive to
render the statenent adm ssible. But that's when the
Fifth Amendnent fail-safe steps in and says, you nmay not
use it. That would violate the Fifth Arendnent. But
because the fail-safe wasn't conprom sed in this case, as
it was in the line of cases suggested by Justice Kennedy's
hypot hetical, there cannot be a Fifth Arendnent, and we
don't even have to reach the question of qualified
i munity.

JUSTI CE STEVENS: Thank you very much,
M . Robbi ns.

The case is submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled matter was submtted.)
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