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under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as 
provided in § 1404.215. 

[60 FR 33041, 33045, June 26, 1995]

§ 1404.225 Failure to adhere to restric-
tions. 

(a) Except as permitted under 
§ 1404.215 or § 1404.220, a participant 
shall not knowingly do business under 
a covered transaction with a person 
who is— 

(1) Debarred or suspended; 
(2) Proposed for debarment under 48 

CFR part 9, subpart 9.4; or 
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction. 
(b) Violation of the restriction under 

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance 
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate. 

(c) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart 
9.4, ineligible, or voluntarily excluded 
from the covered transaction (See ap-
pendix B of these regulations), unless it 
knows that the certification is erro-
neous. An agency has the burden of 
proof that a participant did knowingly 
do business with a person that filed an 
erroneous certification. 

[60 FR 33041, 33045, June 26, 1995]

Subpart C—Debarment

§ 1404.300 General. 

The debarring official may debar a 
person for any of the causes in 
§ 1404.305, using procedures established 
in §§ 1404.310 through 1404.314. The exist-
ence of a cause for debarment, how-
ever, does not necessarily require that 
the person be debarred; the seriousness 
of the person’s acts or omissions and 
any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§ 1404.305 Causes for debarment. 

Debarment may be imposed in ac-
cordance with the provisions of 
§ 1404.300 through § 1404.314 for: 

(a) Conviction of or civil judgment 
for: 

(1) Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a 
public or private agreement or trans-
action; 

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between 
competitors, and bid rigging; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, or obstruction of 
justice; or 

(4) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a person. 

(b) Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as: 

(1) A willful failure to perform in ac-
cordance with the terms of one or more 
public agreements or transactions; 

(2) A history of failure to perform or 
of unsatisfactory performance of one or 
more public agreements or trans-
actions; or 

(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction. 

(c) Any of the following causes: 
(1) A nonprocurement debarment by 

any Federal agency taken before Octo-
ber 1, 1988, or a procurement debarment 
by any Federal agency taken pursuant 
to 48 CFR subpart 9.4; 

(2) Knowingly doing business with a 
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection 
with a covered transaction, except as 
permitted in § 1404.215 or § 1404.220; 

(3) Failure to pay a single substantial 
debt, or a number of outstanding debts 
(including disallowed costs and over-
payments, but not including sums owed 
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the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the 
debtor or, if contested, provided that 
the debtor’s legal and administrative 
remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement en-
tered into under § 1404.315 or of any set-
tlement of a debarment or suspension 
action; or 

(5) Violation of any requirement of 
Subpart F of this part relating to pro-
viding a drug-free workplace, as set 
forth in § 1404.615 of this part. 

(d) Any other cause of so serious or 
compelling a nature that it affects the 
present responsibility of a person.

§ 1404.310 Procedures. 

ONDCP shall process debarment ac-
tions as informally as practicable, con-
sistent with the principles of funda-
mental fairness, using the procedures 
in § 1404.311 through § 1404.314.

§ 1404.311 Investigation and referral. 

Information concerning the existence 
of a cause for debarment from any 
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of 
proposed debarment.

§ 1404.312 Notice of proposed debar-
ment. 

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising: 

(a) That debarment is being consid-
ered; 

(b) Of the reasons for the proposed 
debarment in terms sufficient to put 
the respondent on notice of the con-
duct or transaction(s) upon which it is 
based; 

(c) Of the cause(s) relied upon under 
§ 1404.305 for proposing debarment; 

(d) Of the provisions of §§ 1404.311 
through 1404.314, and any other ONDCP 
procedures, if applicable, governing de-
barment decision making; and 

(e) Of the potential effect of a debar-
ment.

§ 1404.313 Opportunity to contest pro-
posed debarment. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of pro-
posed debarment, the respondent may 
submit, in person, in writing, or 
through a representative, information 
and argument in opposition to the pro-
posed debarment. 

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not 
based upon a conviction or civil judg-
ment, if the debarring official finds 
that the respondent’s submission in op-
position raises a genuine dispute over 
facts material to the proposed debar-
ment, respondent(s) shall be afforded 
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront 
any witness the agency presents. 

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the 
agency, by mutual agreement, waive 
the requirement for a transcript.

§ 1404.314 Debarring official’s decision. 

(a) No additional proceedings necessary. 
In actions based upon a conviction or 
civil judgment, or in which there is no 
genuine dispute over material facts, 
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made 
within 45 days after receipt of any in-
formation and argument submitted by 
the respondent, unless the debarring 
official extends this period for good 
cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The debarring official may refer 
disputed material facts to another offi-
cial for findings of fact. The debarring 
official may reject any such findings, 
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