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TIJOFLAT, Circuit Judge:

Sections 1341 and 1346 of Title 18 of the United States Code,
the federal mail fraud statutes, nmake it unlawful to deprive the
el ectorate of a governnental office holder's "honest services."!
This interlocutory appeal presents the question of whether these
statutes make crimnal a schenme in which a county conm ssioner, in
addition to selling her own votes to a | obbyist, takes steps to

ensure that a mgjority of comm ssioners vote for projects favored

by the | obbyist. In this mail fraud prosecution, the district

"Honorabl e Levin H. Canpbell, Senior U.S. GCircuit Judge for
the First Grcuit, sitting by designation.

'Section 1341 proscribes use of the mails as part of a
"schenme or artifice to defraud.”" 18 U S.C. § 1341 (1994).
Section 1346 defines "schenme or artifice to defraud" to include
"a scheme or artifice to deprive another of the intangible right
of honest services." 18 U S.C. 8§ 1346 (1994). Wile these
statutes are clearly not Iimted to schenes invol ving
governnmental officials, they frequently are used to conbat
governnmental corruption. See, e.g., United States v. Wayner, 55
F.3d 564 (11th Cr.1995), cert. denied, --- US ----, 116 S . C
1350, 134 L.Ed.2d 519 (1996).



court, ruling on a defense notion in |limne, answered this question
in the negative and struck the portion of the indictnment alleging
that the defendants' schene to defraud included an attenpt to
control the conposition of the commi ssion. The court's order al so
precluded the Governnent from introducing evidence that would
establish this objective. The CGovernnment appeal ed; we now
reverse
l.

Def endant Vicki Lopez-Lukis is a former nenber of the
five-person Board of County Conm ssioners for Lee County, Florida
("the Board"). She served on the Board fromher election to office
in Novenber 1990 until her resignation in January 1993. Defendant
Syl vester Lukis is a |obbyist who represents clients before the
Board. The defendants engaged in a romantic relationship during
Lopez-Lukis' termin office and were married subsequent to the
events giving rise to this case.?

A

Lopez- Luki s and Lukis were indicted by a federal grand jury on
March 10, 1995. Count one of the indictnment, which is supplenented
by a bill of particulars, charges both defendants with violating

the federal mmil fraud statutes, 18 U.S.C. 88 1341, 1346. ® The

’Presumabl y due to name changes related to different
marri ages, Lopez-Lukis is also referred to in the record as M.
Lopez-Wl fe, M. Lopez-Wlfe-Lukis, and Ms. Lukis. For the sake
of clarity, we refer to her sinply as "Lopez-Lukis."

3O the remmining ten counts, the defendants were indicted
together in eight counts of using a facility in interstate
conmerce to commt bribery in violation of 18 U S.C. § 1952
(1994), and each defendant was indicted separately for bribery in
violation of 18 U S.C. 8 666 (1994). Only the mail fraud count
is before us in this appeal.



i ndi ctment al l eges that during Lopez-Lukis' termon the Board, the
def endants devi sed a schene "to deprive the citizens of Lee County
and the State of Florida of their intangible right to [Lopez-
Luki s'] honest services ... in her official capacity as Lee County
Comm ssioner." Specifically, the defendants are charged wi th using
Lopez-Lukis' position for the benefit of Lukis' clients, two of
whom-Ogden Projects, Inc., and Goldman-Sachs and Conpany—are
identified by name in the indictment.*

The i ndictnent all eges that Lukis paid Lopez-Lukis in order to
influence her actions as a county conm ssioner and that, to
facilitate their schene, the defendants concealed their "nonetary
and intimate relationship"” from the public. More inportant for
this appeal, however, paragraph fourteen of the mail fraud count
alleges that the defendants tried to prevent Susan Anthony, a
candidate for the Board who opposed the interests of Lukis'
clients, from unseating Lopez-Lukis' fellow Board nenber John

Manning in the 1992 primary el ection.® The all eged purpose of this

I'n its bill of particulars ordered by the district court,
t he Governnent contends that the defendants hel ped Ogden
Projects, a contractor, retain its contract to construct a
multimllion-dollar waste-to-energy incinerator in Lee County and
ensure that the Board would allow the project to nove forward.
Luki s and Lopez-Lukis were apparently successful in their efforts
on behalf of Ogden Projects: a final notice to proceed with
construction of the project was issued by the Board on October
21, 1992.

The defendants al so enjoyed apparent success in
pronoting the interests of CGol dman-Sachs, a brokerage house.
The Board voted to sel ect Gol dnman- Sachs to perform
underwriting work for public projects in Lee County,

i ncluding an airport.

®The indictment alleges that Anthony ran as "an
anti-incinerator candidate"; in other words, she opposed the
i nci nerator project being undertaken by Lukis' client, Ogden



endeavor was to control the conposition of the Board to ensure that
it would continue to vote in favor of the interests of Lukis'
clients.®

To secure Mnning's victory, the defendants allegedly
threatened that, unless she withdrew from the race, they would
dissemnate to several nedia organizations a videotape that
depi ct ed Ant hony, who was canpai gni ng as a fam | y-val ues candi dat e,
engaging in an extramarital affair. The Governnent's proffer to
the district court alleges that both defendants told Manning that
they were preparing videotapes that would "derail" Anthony's
canpai gn. When Anthony did not wthdraw from the race, the
defendants distributed the videotape to the nedia. Manni ng
subsequent |y defeated Anthony in the primary's run-off election. ’
W refer to this series of events collectively as the "videot ape

i nci dent . "®

Projects. According to the proffer made by the CGovernnent at the
hearing on the defendants' notion in |limne, Lukis and his
clients supported Manning in the el ection.

®Par agr aph 14 states that the defendants attenpted to keep
Ant hony off the Board to "corruptly affect the conposition and
wor k of the Board of Lee County Comm ssioners ... to pronote,
foster, further, facilitate and enlarge the schene.” Al though
the indictnent is inartfully drawn and the Governnment has had
considerable difficulty articulating the nature of this
all egation, we read {1 14 as charging that the defendants
attenpted to mani pul ate the conposition of the Board in order to
control a majority of votes.

‘I'n the primary's main el ection on Septenber 1, 1992,
Ant hony received the nost votes, but because of a third
candi date, she did not command a majority. The next day the
| ocal newspaper ran a story about the videotape. Manning soundly
defeated Anthony in the run-off on Cctober 1, 1992.

®The parties have offered different explanations of the
events surroundi ng the videotape incident, including how and why
t he vi deot ape was made and what notivated Lopez-Lukis to issue



B

Early in the case, the defendants noved to strike paragraph
fourteen fromthe indictnment. As grounds for their notion, the
def endants argued that the allegations of paragraph fourteen were
irrelevant to the crine charged (i.e., mail fraud under sections
1341 and 1346), that their conduct described in that paragraph was
protected by the First Amendnent, and that litigation of its
al | egati ons woul d "needl essly conplicate and | engt hen the process
of trying this case.” The district court summarily denied their
noti on on June 20, 1995.

The defendants |ater noved in limne to exclude "any and al
evidence relating to any surveillance vi deotape of Susan Ant hony"
on the same grounds as they presented in support of their earlier
notion to strike. The district court heard this notion on
Septenber 1, 1995. Ruling fromthe bench on Septenber 5, the day
before the trial was to commence, the court concluded that because
t he vi deot ape i nci dent did not invol ve Lopez-Lukis' official duties
as county conm ssioner, it was not the sort of conduct proscribed

by sections 1341 and 1346.° In granting the defendants' notion to

the threat. Wile these explanations may or may not be probative
at trial, depending on how the facts are devel oped, they are
irrelevant for purposes of this appeal. Al that is inportant
for present purposes is that Lopez-Lukis threatened to

di ssem nate the tapes if Anthony did not abandon her candi dacy,

t hat the defendants informed Manning of her threat, and that they
rel eased the tapes after she refused to drop out of the race.

°As the court stated:

Unli ke other elenents of the schene or artifice
which clearly allege nmethods and neans by which
services in her official capacity were affected or
sought to be affected, such as the paynment of noney to
i nfluence her in her acts or decisions in her official



suppress all evidence related to the videotape incident, the court

vacated its earlier order denying the notion to strike and granted

that notion as well, striking paragraph fourteen from the
i ndi ct nment. The CGovernnent imredi ately announced that it would
appeal the court's ruling; it took this interlocutory appeal® the

capacity, her participation or conplicity in either
secretly or openly attenpting to persuade a candi date
for a seat on the County Conmi ssion to w thdraw by
threatening to expose such person to di sgrace cannot,
by any reasonabl e construction of the subject mai

fraud statute, be regarded as actions or conduct in her
official capacity as a County Comm ssioner. Her duties
and responsibilities as a County Conm ssioner sinply do
not include the determnation as to who is elected to
serve on the County Conmmi ssion

“I'nterlocutory district court orders, such as the one
involved in this case, ordinarily are not reviewable until the
court has entered final judgment. See 28 U . S.C. § 1291 (1994).
We have jurisdiction over this interlocutory appeal, however,
under 18 U. S.C. 8§ 3731, which provides that "[a]n appeal by the
United States shall lie to a court of appeals froma decision or
order of a district court suppressing or excluding evidence ..
inacrimnal proceeding.” 18 U.S.C 8§ 3731 (1994). Wile the
part of the district court's order striking ¥ 14 fromthe
i ndi ctment does not fall within this statutory exception,
"pendent jurisdiction and the doctrine of judicial econonmy permt
us to exercise jurisdiction over related clainms when other clains
are properly reviewable.” Hi Il v. Dekalb Reg'l Youth Detention
Ctr., 40 F.3d 1176, 1183 (11th Gir.1994).

Al t hough the Suprenme Court rejected our use of pendent
party appellate jurisdiction in Swmnt v. Chanbers County
Comin, --- US ----, 115 S.Ct. 1203, 131 L. Ed.2d 60
(1995), Swint does not bar jurisdiction in this case. That
case dealt only with the use of pendent jurisdiction over a
nonappeal abl e i ssue involving parties different fromthose
invol ved in the appeal able issue. Swint was a civil rights
case based on alleged m sconduct by |ocal police. The
defendants in that case included three individual police
officers and the |l ocal county comm ssion. The district
court had deni ed summary judgnent notions by all defendants,
and all defendants sought interlocutory appellate review
The individual officers' notions for sunmary judgnment were
based on qualified imunity; thus, we had i medi ate
appel late jurisdiction over the denial of these notions
under the narrow exception to the final judgnent rule laid
out in Mtchell v. Forsyth, 472 U S. 511, 105 S.C. 2806, 86



next day, the day the trial was to begin. The district court
stayed further proceedings in the case pending the outcone of this
appeal .

We hold that the district court m sconstrued section 1346 and
inproperly narrowed the scope of the schene alleged by the
Gover nnent . W therefore reverse its order striking paragraph
fourteen fromthe i ndi ctment and excluding all evidence relating to

t he vi deot ape incident.

L. Ed. 2d 411 (1985). Swint v. Cty of Wadley, 5 F.3d 1435,
1448-49 (11th Cr.1993), nodified, 11 F.3d 1030 (11th
Cir.1994), vacated in part sub nom Sw nt v. Chanbers
County Conmmn, --- US ----, 115 S.Ct. 1203, 131 L. Ed.2d 60
(1995). W invoked pendent jurisdiction to review the order
denying the county conm ssion's sunmary judgnment notion,
even though it was an interlocutory order over which we
woul d norrmal |y not have i medi ate appellate jurisdiction
because it did not raise the defense of qualified inmunity.
Swnt, 5 F.3d at 1449-50. It was this use of pendent
jurisdiction that the Suprenme Court rejected. Swint, ---
us at ---- - ----, 115 S.Ct. at 1208-12.

The Court explicitly refrained, however, from
"definitively or preenptively" rejecting the use of pendent
appellate jurisdiction over related clains. It suggested
t hat pendent appellate jurisdiction may be appropriate when
a nonappeal abl e decision is "inextricably intertwi ned" with
an appeal abl e deci sion or when "review of the forner
decision [is] necessary to ensure neani ngful review of the

|latter." Id. at ----, 115 S.Ct. at 1212; see al so Johnson
v. Cifton, 74 F.3d 1087, 1091 (11th Cir.1996), petition for
cert. filed, --- US. ----, 117 S.C. 51, 136 L.Ed.2d 15

(1996) (No. 95-1743).

Because the district court's order striking the
indictment is so closely related to its exclusion of the
Governnent's evidence, we are confident that our application
of pendent jurisdiction is proper in this case. Review of
the order striking § 14 fromthe indictnent satisfies both
the "inextricably intertw ned" and "necessary to ensure
meani ngful review' tests. Both orders resulted fromthe
same determ nation—+.e., that the videotape incident cannot
be used to support a charge of mail fraud under 88 1341 and
1346. Furthernore, review of the evidentiary ruling
necessarily inplicates review of the order striking | 14
fromthe indictnent.



.
The district court apparently based its decision that the
vi deot ape i nci dent could not be used to prove mail fraud not on the
question of factual rel evance, but on the question of whether this

1 We review

conduct "fit" within the paraneters of section 1346.
this question of statutory interpretation de novo. See Nationa
Coal Ass'n v. Chater, 81 F.3d 1077, 1081 (11th G r. 1996).

A proper understanding of the schenme alleged is essential to
the resolution of this appeal. The heart of count one is an
al l egation of a broad bribery schene: Lukis paid Lopez-Lukis for
political favors. The present controversy centers on exactly what

Luki s' noney bought. The indictnent alleges that Lukis bribed

Lopez- Luki s because he thought that she woul d give hi mtwo things:

“The district judge stated:

Wiile [the videotape incident] is, indeed,
reprehensible and illegal, it is sinply outside the
framewor k of the subject mail fraud charge under
Section 1346.

The Court has sinply not been able to fit this
transaction into the mail fraud schene which is the
subj ect of Count 1. It stands out as a peculiarly
i nappropriate part of this mail fraud count.

The district court also noted that the mailing upon
which the mail fraud charge is based was sent al nbst a year
before the videotape incident and shared "no connection”
with the videotape incident. The degree to which the
district court considered this to be determnative is
uncl ear, but to the extent that it relied on this
observation as grounds for excluding the evidence, it was in
error. There is no requirenent that every piece of evidence
of the schene to defraud sonehow relate to the mailing. The
only requirenent is that the mailing be related to sone
"step inthe plot.” United States v. Wayner, 55 F. 3d 564,
569 (11th G r.1995) (quoting Schnmuck v. United States, 489
U S 705 711, 109 S.Ct. 1443, 1448, 103 L.Ed.2d 734
(1989)), cert. denied, --- US ----, 116 S.Ct. 1350, 134
L. Ed. 2d 519 (1996).



(1) her vote on key matters and (2) control of the Board—that is,
her influence to deliver a majority of the Board' s votes on those
matters. The central question in this appeal is whether sections
1341 and 1346 reach such a bribery schene.

W believe the answer to this question should be sel f-evident:

if it is illegal for a public official to sell her own vote, it
al so nmust be illegal for her to sell her vote and her influence
over other's votes as well. After all, because the Board consists

of five nmenbers and presunmably acts by majority vote, it would do
Lukis little good if all that his noney purchased was Lopez- Luki s’
single vote.

In this section, we first explain why a schene by a | egi sl ator
to deliver control of a majority of legislative votes for a price
constitutes a schene to defraud, as defined by sections 1341 and
1346. W then address the district court's reasoning and
denonstrate why it 1isS erroneous. Finally, we examne the
al | egati ons agai nst the defendants and show why they manifest an
attenpt to deliver control of the Board.

A

A brief review of the muil fraud statutes and their
interpretation by the courts is hel pful to understandi ng why they
proscribe a scheme for a legislator to sell <control of a
| egi sl ative body when that schene includes use of the mails. To
establish a violation of sections 1341 and 1346, the Government
nmust prove that the defendants "(1) intentionally participated in
a schenme or artifice to defraud and (2) used the United States

mails to carry out that schene or artifice.”" Wayner, 55 F.3d at



568 (citing United States v. Hooshmand, 931 F.2d 725, 731 (11lth
Cir.1991)).

At conmmon | aw, the prohibition of fraud generally was regarded
as protecting property rights only. See McNally v. United States,
483 U. S. 350, 358 n. 8, 107 S.Ct. 2875, 2881 n. 8, 97 L.Ed.2d 292
(1987). As early as the 1940s, however, federal prosecutors
seeki ng to conbat governnent corruption began using section 1341 to
prosecute schenes to defraud the public of the honest and faithful
services of governnent officials. See, e.g., Shushan v. United
States, 117 F.2d 110 (5th Cr.), cert. denied, 313 U S. 574, 61
S.C. 1085, 85 L.Ed. 1531 (1941). In the 1987 MNally case, the
Suprene Court rejected this practice by holding that section 1341
was "limted in scope to the protection of property rights" and
therefore did not prohibit schemes to defraud the citizens of their
i ntangi ble right to honest and inpartial governnment. MNally, 483
U.S. at 360, 107 S.Ct. at 2882.

Section 1346 was enacted in 1988 to revive the
"honest-services" theory of mail fraud. W have recogni zed that
Congress passed this provision to overrule McNally and reinstate
prior |aw. See Vayner, 55 F.3d at 568 n. 3. Consequently, we
consider pre-MNally cases as persuasive authority in eval uating
t he scope of honest-services fraud. Both the former Fifth Crcui'f
before McNally and this circuit after MNally consistently have

hel d that schenes by governnent officials to deprive the public of

I'n Bonner v. Gty of Prichard, 661 F.2d 1206, 1209 (1ith
Cir.1981) (en banc), this court adopted as binding precedent al
decisions of the former Fifth Grcuit handed down prior to
Oct ober 1, 1981.



its right to their honest services, when a mailing is involved,
constitute mail fraud. See, e.g., United States v. Castro, 89 F. 3d
1443 (11th G r.1996); Wayner, 55 F.3d 564; Steiner v. United
States, 134 F.2d 931 (5th Cir.), cert. denied, 319 US. 774, 63
S.C. 1439, 87 L.Ed. 1721 (1943); Shushan, 117 F.2d 110.

The crux of this theory is that when a political officia
uses his office for personal gain, he deprives his constituents of
their right to have himperformhis official duties in their best
interest. Elected officials generally owe a fiduciary duty to the
el ectorate. See Shushan, 117 F.2d at 115 (noting that "[n]o
trustee has nore sacred duties than a public official"). Wen a
governnent officer decides how to proceed in an officia
endeavor—as when a | egislator decides howto vote on an issue-his
constituents have a right to have their best interests formthe
basi s of that decision. If the official instead secretly makes his
deci sion based on his own personal interests—as when an official
accepts a bribe or personally benefits froman undi scl osed confli ct
of interest—the official has defrauded the public of his honest
servi ces. See United States v. Sawyer, 85 F.3d 713, 724 (1st
Cir.1996) ("The cases in which a deprivation of an official's
honest services is found typically involve either bribery of the
official or her failure to disclose a conflict of interest,
resulting in personal gain.").

The appell ees concede that a county conm ssioner commts
honest -servi ces fraud when she sells her vote. It is no less a
violation of sections 1341 and 1346, however, for that

commi ssioner, in addition to selling her vote, to take steps to



ensure that a majority of comm ssioners vote with her. See
general |y Shushan, 117 F.2d 110 (affirmng mail fraud convictions
for broad schenme involving bribery of two nenbers of board of
conmi ssi oners who attenpted to i nfluence actions of entire board).
In both scenarios, the comm ssioner deprives her constituents of
their right to her honest services by deciding howto vote based on
her own interests. The second scenario sinply nmakes this
deprivation nore concrete. In addition to depriving her
constituents of their right to her honest services, she seeks to
ensure that the actions the Board takes are in her own best
interests instead of the best interests of the public.®

One conmi ssioner's vote, w thout nore, does not guarantee that
a particular legislative proposal favored by the briber wll
succeed. Any such neasure generally requires a majority vote from
the comm ssion. Wile we do not nean to suggest that the bribery
of a single official for a vote cannot sustain a conviction for

mail fraud,' that an official took steps to ensure that her

3Thi s anal ysis does not suggest that, under such a
scenario, the other conm ssioners are necessarily depriving their
constituents of the right to honest services. It is entirely
possi ble that they will decide that proposals that she supports
are in fact in the best interest of the electorate and vote
accordingly. In this case, only the bribed comm ssioner would be
depriving her constituents of their right to honest services.

That the result of the bribed comm ssioner's vote
actually benefits the electorate would not change the
fraudul ent nature of her conduct. Sections 1341 and 1346 do
not address the wisdomor results of a |egislative decision;
rat her they concern the manner in which officials nmake their
deci si ons.

“To the contrary, as we stated |ong ago, "[t]he fact that
the official who is bribed is only one of several and could not
award the contract by hinself does not change the character of
the [fraudul ent] schene."” Shushan, 117 F.2d at 115.



fraudul ent schenme would yield results nakes the case agai nst her
nore conpelling. Such actions increase the |ikelihood that the
scheme to defraud the electorate of their right to the
conmi ssioner's honest services will bear fruit. Surely section
1346 was intended to prohibit just this sort of conduct, and today
we hold that it does.

B.

The district court construed section 1346 to proscri be conduct
aimed at obtaining an individual |egislator's vote, but no nore.
By excl udi ng evi dence necessary to prove the existence of a | arger
schene, it narrowed the schene's scope froman attenpt to obtain
control of the Board to an attenpt to procure a single vote. This
narrow i nterpretation of the mail fraud statutes was erroneous.

The court ruled that the videotape incident was outside the
scope of section 1346 because it did not involve Lopez-Lukis'
official duties. As the court noted, "[Lopez-Lukis'] duties and
responsibilities as a County Conmm ssioner sinply [did] not include
the determnation as to who is elected to serve on the County
Conmi ssion. " Even if we assune that honest-services fraud

involving a public official can be predicated only on the

Several scenarios may be imagined in which a potenti al
briber mght only need a single vote. For exanple, the
bribed official mght chair a conmttee and have power to
deci de which issues cone before the body for a vote and the
manner in which they are addressed. Simlarly, if passage
of particular legislation only required a single additional
vote—that is, a nunber of officials already supported the
| egislation for their own reasons—buying that extra vote
al one woul d be desirabl e.



® the court's

performance of services in an official capacity,’®
ruling msconceives the nature of the schene alleged in the
i ndi ct ment .

The object of the alleged scheme was not to keep Anthony off
the Board or otherw se determ ne who would serve on the Board.
Rat her, the goal was for Lopez-Lukis to receive personal benefits
i n exchange for her efforts to secure Board action that favored the
interests of Lukis' clients. The videotape incident is relevant
for at |least two reasons. First, because the incident was
all egedly designed to keep Mnning, who would l|ikely vote for
projects favored by Lukis' clients, on the Board, it tends to show
that Lopez-Lukis had an agenda to serve the interests of Lukis'
clients instead of the interests of her constituents.

Second, the videotape incident also denonstrates that the
schene enbraced nore than just the conprom sing of one vote on the
Board. The schene involved efforts to influence decisions of the
entire Board. Lopez-Lukis' single vote, wthout nore, could not
carry out the objectives of the defendants' schenme to procure Board
action favorable to Lukis' clients. To pass, any neasure favorabl e
to Lukis' clients required a majority of the Board' s votes—that is,
the votes of Lopez-Lukis and at least two others. To the extent
she exercised influence over the conmposition and voting of the
Board, Lopez-Lukis made the deprivation of her constituents' right
to her honest services nore conplete and profitable. In this

regard, the videotape incident nay be viewed nerely as a neans to

®Because it is not dispositive in this case, we decline to
rule on this issue.



an end. Thus, the Governnment does not seek to predicate mail fraud
[itability on the videotape incident itself; it is nerely
attenpting to use the incident as circunstantial proof of a broad
scheme to defraud.

Wi |l e we need not and do not decide the issue, it may be true
that the videotape incident, standing alone, could not support
crimnal liability under section 1346 because it did not directly
i nvol ve conduct in Lopez-Lukis' official capacity. |If true, this
proposition would not nean, however, that the Governnent cannot
i ntroduce such evidence to denonstrate a broad schene to contro
and obtain favorable votes fromthe Board. Because the videotape
incident tends to show both that Lopez-Lukis intended to benefit
Lukis' clients instead of the public and that the scheme was nore
likely to succeed, it is clearly relevant to the charge of
honest - servi ces fraud and properly was charged i n the i ndi ctment as

part of her overall schene.™

®For this reason, two other arguments that the appellees
stress in their brief are msguided. |In addition to agreeing
with the district court's official-duty analysis, the appellees
offer two other, alternative argunents that would justify
affirmng its order even though the district court did not
address them They first point to the |ine of cases beginning
with Fasulo v. United States, 272 U.S. 620, 47 S.C. 200, 71
L. Ed. 443 (1926), which hold that extortion cannot be the basis
for a miil fraud conviction. The appellees argue that the
vi deot ape incident, as alleged, constitutes extortion and thus is
not covered by 8 1346. Second, they argue that their actions
constitute political speech and thus deserve protection under the
First Amendnent.

Agai n, we need not decide whether the videotape
i nci dent al one can support a mail fraud conviction. The
governnent is seeking to punish the defendants not because
they tried to keep a candidate frombeing elected to the
Board, but because they used Lopez-Lukis' office for
personal benefit. Evidence of the videotape incident tends
to show both that Lopez-Lukis intended to ensure that the



Any hard and fast rul e that the governnent cannot use a public
official's conduct that is not in an official capacity as evidence
of a schene to defraud the public of an official's honest services
woul d inperm ssibly narrow the scope of section 1346 and "woul d
belie a clear congressional intent to construe the mail fraud
statute broadly," Castro, 89 F.3d at 1456. Therefore, we decline
to read such a rule into the statute.

C.

The appell ees argue in their brief that regardl ess of whether
the district court erred inits interpretation of section 1346, we
should affirmits ruling because the Governnent failed to proffer
any evidence that keeping Anthony off the Board would further the
interests of Lukis' clients. VWiile any inplication that the

vi deot ape i ncident was part of a schenme to control the Board m ght

Board woul d vote for the interests of Lukis' clients and
that their schenme was likely to succeed.

Even if the videotape incident could not serve as a
proper independent basis for inposing crimnal
[iability—either because of the rule set down in Fasulo or
because of First Amendnment concerns—the Governnment nmay use
it as evidence that the defendants engaged in a broad schene
to defraud the public. Cf. Huff v. United States, 301 F.2d
760, 765 (5th Gr.) ("[F]Jraud and extortion are not nutually
exclusive. The nere fact that extortion may constitute one
aspect of the transaction does not insulate the fraudul ent
... plan from prosecution as a schene to defraud.")
(interpreting wire fraud statute, 18 U S.C. 8§ 1343), cert.
denied, 371 U S. 922, 83 S.C. 289, 9 L.Ed.2d 230 (1962);
Wayner, 55 F.3d at 569 ("Assum ng arguendo that certain
mar gi nal applications of section 1346 would i nperm ssibly
intrude on First Anendnent rights, we hold that such
potential problens with section 1346 are insubstantial when
judged in relation to the statute's plainly legitimte
sweep. ").



hinge to some degree on such evidence,' the appellees
characterization of the Governnent's evidence is not supported by
the record. The Governnment has offered to prove several facts that
coul d persuade a rational factfinder that Lopez-Lukis could control
a majority of Board votes nore easily with Mnning, instead of
Ant hony, on the Board.

For exanple, the Governnent has proffered that Lopez-Lukis
told Manning that she was going to "derail" Anthony's canpaign
against him This allegation, if proven, would support an
i nference that Manning owed a political debt to Lopez-Lukis and
likely would vote with her on key issues. Thus, Lopez-Lukis could
better obtain votes favorable to Lukis' present or future clients
wi th Manning on the Board.

Moreover, the record is replete with evidence that, w thout
Ant hony, the Board would be nore likely to vote in favor of the
interests of at |east two of Lukis' current clients—©gden Projects
and Gol dman- Sachs. First, the indictnment specifically all eges that
Ant hony opposed Ogden Projects' incinerator project. Had she been

el ected, she posed a serious threat to the project. *®* Second, in

YOf course, even without this kind of evidence a factfinder
m ght infer that the defendants were trying to gain control of
the Board to benefit Lukis' future clients. As a |obbyist, Lukis
could certainly use control of the Board as a val uabl e asset in
soliciting additional clients.

®See supra note 4 (describing this project in greater
detail). The appellees contend that because the final notice to
proceed on the project had been issued before Anthony coul d have
taken office, Anthony could have no inpact on the project. This
contention is flawed. Had she been elected, she could have voted
to termnate the project or cause probl ens throughout
construction. The fact that she was running on an
"anti-incinerator"” platformcertainly suggests she woul d have
done everything in her power to halt or delay the project.



its proffer the Government offered to prove that Lukis hel ped raise
funds for Manning's canpai gn and that officials from Gol dman- Sachs
and Qgden Projects contributed to Manning's canpaign fund. This
evi dence suggests that Mnning would further the interests of
Lukis' clients if re-elected, or at least that Lukis' clients
assunmed he would. In short, keeping Anthony off the Board forned
an inportant step in effectuating the defendants' all eged schene to
sell control of the Board."
[l

For the foregoing reasons, we REVERSE the district court's
grant of the defendants' in |imne notion seeking the excl usion of
the evidence relating to the videotape incident and its order
striking paragraph fourteen fromthe indictment. W REMAND this
case to the district court for further proceedi ngs consistent with
t hi s opi nion.

SO ORDERED

“The appellees argue in their brief that the risk of
prej udi ce and undue del ay substantially outwei ghs any rel evance
t he videotape incident has to the mail fraud charge. Thus, they
contend that any evidence concerning the videotape incident
shoul d be excluded under Federal Rule of Evidence 403. Because
the trial court's ruling appears to be based on its
interpretation of 8 1346 and not on considerations of relevance
and prejudice, we refrain fromruling on this issue. However, as
our analysis of the videotape incident suggests, the val ue of
this evidence may be sufficiently probative to render exclusion
under Rule 403 an abuse of discretion.



