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Allen B. Smms (the “Debtor”) has annud income that exceeds the median income for his home
State. On Schedules | and J, which reflect the Debtor’ s income and expenditures as of his Chapter 13
petition date of December 29, 2006, the Debtor claims to have net monthly disposable income of $921.
After reevauating the Debtor’ s expenses, the Chapter 13 trustee(the “ Trusteg”) and Bank of AmericalFIA
Card Services, formerly MBNA, by eCast Settlement Corporation (“eCadst”), believe that the Debtor has
net monthly digposable income of $1,288, and they seek to require the Debtor to commit that amount, on
amonthly basis, to his Chapter 13 plan. The Debtor, however, only proposes to make monthly plan
payments of $571 to his unsecured creditors,® which is the amount that the Debtor contendsis owed to
unsecured creditors after properly completing Form B22C, whichimplementsthe disposable income test
of 11 U.S.C. § 1325(b) for above the median income debtors.

Theissue presented in this case — whether the disposable income for an above-the-medianincome
debtor is to be determined based onFormB22C or on Schedules| and J—isamatter of first impresson
for this Didtrict, dbeit onethat is being widely addressed elsawhere. Based on the facts of this case, the

! The Debtor is current on his secured delot payments; thus, no secured debt arrearage is being
paid through the Trustee. According to the Debtor's claim register, $56,255 isthe total of al filed,
unsecured debts.



Court concludes that when an objection is filed under 8 1325(b), Form B22C isthe method by which the
Debtor’ s disposable income is to be determined — it is not to be determined by deducting Schedule J
expenses from the net income stated on Schedule I. The court will dso overrule certain objections filed
to the Debtor’ s particular expense deductions on Form B22C, and will set afurther hearing to dlow the
Debtor to demongtrate that he has home energy, food, and clothing expensesin excess of those alowed
to him under the National and Locad Standards promulgated by the Internal Revenue Service.

I. BACKGROUND

At the time the Debtor filed his Chapter 13 bankruptcy, he was a director of safety at OVHSE,
earning agross monthly pay of $5,396. The Debtor’ s non-filing spouse a so worked outside the homeand
earned a grossmonthly pay of $1,300. After payroll deductions, the Debtor and his non-filing spouse had
anet monthly income of $4,903. On Schedule J, the Debtor claimed to have monthly expenses of $3,982,
and the Debtor ligted his actud digposable income a the time of filing as $921.

The Debtor and his spouse have no children, and the applicable median income for the Debtor’s
home State is $47,091. Becausethe grossyearly income claimed by the Debtor is $81,692, and because
that amount is greater than the State' s applicable median income for the Debtor’s household size, the
Debtor completed Parts 111, 1V, and V of Form B22C. The purpose of this Form is to apply a
Congressondly imposed formula for determining the amount of money that a debtor must contribute on
amonthly basis to unsecured creditors in Chapter 13 plan when the Trustee or aholder of an unsecured
dam objectsto confirmationon the groundsthat the debtor is not submitting al of the debtor’ s digposable
income to the proposed plan. After making deductions that the Debtor believes to be appropriate, the
Debtor clamsthat heis only required to make monthly planpaymentsof $571, and that he may keep his
excess income from his creditors.

The Debtor has a 2001 Jeep and a1991 Buick. The Debtor ownsthe Buick outright. According
to eCast, monthly payments onthe 2001 Jeep ($414.00) will continue until approximately month41 of the
Debtor’ s 60-month plan, and the Jeep is security for aloan made to the Debtor by Chryder Financid.

[I. DISCUSSION
The Trustee, eCast, and the United States Trustee (“USTE”) dl object to the Debtor’ s proposed
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monthly plan payments of $571. The issues raised by the parties for adjudication by the court are: (A)
whether the disposable income cal culation should be based on Schedules | and Jin lieu of the calculation
on Form B22C; and (B) if Form B22C is to be used, then did the Debtor appropriately take expense
deductions when: (1) the housing and vehicle deductions were in excess of the Debtor’ sactua expenses,
(2) the Debtor claimed a vehicle ownership expensesfor avehide that the Debtor owned outright; and (3)
the Debtor damed home energy, food, and dathing expenses in excess of the National and Local
Standards.
A. Disposable Income for Above-The-Median Income Debtors

The amount of monthly disposable income that a Chapter 13 debtor must commit to the repayment
of a debtor’s creditors each month has been a source of contention at least since the inception of the
Bankruptcy Reform Act of 1978, Pub. L. No. 95-598. To understand the context in which present day
disposable income test of 11 U.S.C. § 1325(b) was enacted, and for determining what “plain language’
interpretation of § 1325(b) isthe most gppropriate, a brief examination of the history of the disposable
income test isinformative.

1. Coalescence of the Disposable Income Test of § 1325(b)

a. Good Faith & Disposable Income

After the passage of the Bankruptcy Reform Act of 1978, the amount of disposable income that
acourt required a debtor to commit to a Chapter 13 plan was governed by a standard of good faith, and
no distinct disposable income test existed. 11 U.S.C. § 1325(8)(3) (1978). “Good faith,” however was
open to awide array of interpretations, as observed by the Ninth Circuit:

[C]ourts have vigoroudy debated whether “good fath” should be construed to requirethe
Substantia repayment of unsecured creditorsin order to maintain the integrity of Chapter
13. Some. . . impose the requirement because "otherwise, a Chapter 13 case becomes
nothing morethana Chapter 7 case without itsattendant provisons.” They fear awindfdl
to the debtor at the expense of hisunsecured creditors. Other courtsings that an implied
Substantia repayment requirement would undermine Congress effort to give as many
debtors aspossible afresh gart through Chapter 13's liberd discharge provisons and to
make explicit the prerequisites for proceeding under Chapter 13.

In re Goeb, 675 F.2d 1386, 1388 (9™ Cir. 1982) (citations and footnotes omitted).
Indeed, as observed by one schalar, “[n]othing in or about this [good faith requirement] gave any
3



hint that subsection 1325(a)(3) would prompt such a spate of discordant judicid opinion concerning
whether the ‘good fath’' dause imposes minimum debt-repayment requirements as prerequisites to the
confirmationof chapter 13 plans.” Conrad K. Cyr, The Chapter 13 “ Good Faith” Tempest: Analysis
and Proposal for Change 55 Am. Bankr. L.J. 271, 272-73(1981). See also Marianne B. Culhane &
MichdaM. White, Catching Can-Pay Debtors: Isthe Means Test the Only Way, 13 Am. Bankr. Inst.
L. Rev. 665, 681 (2005) (“Prior to 1984, some courts routingly approve zero-percent plans, while others
required 70% or more, under the rubric of * good faith.” [T]he loose*dl disposable income' standard failed
to overcome locd legd culture. There was no uniformity under thet standard.”).
b. The Enactment of a Disposable | ncome Test

In the Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353,
Congress attempted to end the spate of discordant judicia opinions onthe amount of income that adebtor
must commit to a Chapter 13 plan for that plan to be filed in good faith by creating a new dispossble
incometestin8 1325(b). 8 Collier on Bankruptcy 11325.08[1] (AlanN. Resnick and Henry J. Sommer
eds. 15th ed. rev. 2007) (“The amendment thus clarified that the ‘good faith’ standard of section
1325(a8)(3) does not set any minimumamount or percentage of paymentsthat must be made to unsecured
creditors.”). Under the 1984 amendment, atrustee or aholder of an allowed unsecured claim could object
to confirmation of a Chapter 13 plan under 8 1325(b) on the bags that the plan as proposed did not
commit “dl of the debtor’s projected disposable income to be received in the three-year period . . . to
make paymentsunder the plan.” 11 U.S.C. § 1325(b)(1)(B) (1985). *“Disposable income” was defined
as “income which is received by the debtor and which is not reasonably necessary to be expended — (A)
for the maintenance or support of the debtor or a dependent of the debtor . ..." §1325(b)(2)(A) (1985).
Accordingly, ability to pay determinations under the previous “ good fath” auspice of § 1325(a)(3) became
more focused in that the substantial payment test was now statutorily defined in section 1325(b).

Even with a statutory definition of “digposable income,” however, courts ill maintained alarge
amount of discretion to determine, inter dia, what amounts were “ reasonably necessary to be expended’
by a debtor. See, e.g., Inre McNichols, 249 B.R. 160, 170 (Bankr. N.D. Ill. 2000) (“There are.. . .
subgtantia luxuries budgeted which are not necessary for the reasonable support of the family. ... The
Debtor and her family need to tightenther proverbid financid belt to meet both the disposable income test
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of § 1325(b)(2) and the good faith requirement of § 1325(a)(3).”). Indeed, in atempting to bring
uniformity to the different trestment of minimum percentage plans under the good faith requirement,
“Congress . . . unwittingly saddled Section 1325(b) with the same baggage of inconsistent judicial
determinationthat it intended to diminate” Mindy L. Slver, The Disposable Income Test: An Attempt
Toward Uniformity, 4 Bankr. Dev. J. 221, 237 (1987).
C. BAPCPA’s Amendmentsto the Disposable Income Test of § 1325(b)

With the enactment of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA™), Pub. L. 109-8, Congress significantly changed the disposable income test of § 1325(b).
The gatute now provides:

(b) (2) If the trustee or the holder of an adlowed unsecured claim objects to the
confirmationof the plan, then the court may not approve the planunless, as of the
effective date of the plan--

(B) the planprovides that al of the debtor's projected disposable income
to be received in the gpplicable commitment period beginning onthe date
that the first payment is due under the plan will be applied to make
payments to unsecured creditors under the plan.
(2) For purposes of this subsection, the term “digposable income’ means current
monthly income received by the debtor . . . less amounts reasonably necessary to
be expended—
(A) (i) for the maintenance or support of the debtor or adependent of
the debtor, or for a domestic support obligation, that first
becomes payable after the date the petition isfiled;

(B) if the debtor is engaged in business, for the payment of expenditures
necessary for the continuation, preservation, and operation of such
business.
(3) Amounts reasonably necessary to be expended under paragraph (2) . . . shdl
be determined in accordance with subparagraphs (A) and (B) of section
707(b)(2), if the debtor has current monthly income, when multiplied by 12,
gregter than [the median family income of the applicable State].

11 U.S.C. § 1325(b) (1-3).
Significantly, with regard to a caculation of a debtor’sincome, the term “disposable income,” as

it is used in 8 1325(b)(2) means “current monthly income received by the debtor . . . less amounts



reasonably necessary to beexpended. . . .” (emphasis added). Theterm“current monthly income’ isitself
definedin§ 101(10A), which gates: “The term ‘ current monthly income’ (A) means the average monthly
income from al sources that the debtor receives. . . derived during the six month period ending on — (i)
the last day of the calendar month preceding the date of the commencement of thecase. .. .” Therefore,
by definition, “current monthly income’ is generdly established as a sx-month higtoricd average. In
contrast, Schedule | requires a debtor to lig the debtor’s income as of the date of the filing of the
bankruptcy petition.

Also, with regard to the caculation of the debtor’s expenses, § 1325(b)(3) providesthat — for
debtorswho are above the gpplicable medianincome levels— expenses “ sdl be determinedinaccordance
withsubparagraphs (A) and (B) of section 707(b)(2).” Thus, unlike Schedule J, which details adebtor’s
actual expenses as of the petition date, 8 1325(b)(3) requires that a debtor’ s expenses be determined in
accordance with a meange of actud and artificid expense categories and amounts. See Report of the
Committee on the Judiciary, House of Representatives, to Accompany S. 256, H.R. Rep. No. 109-31,
Pt. 1, p. 553, 109th Cong., 1t Sess. (2005) (“The bill dso makes substantial changes to chapter 13 by
subdgtituting the IRS expense standardsto cal culate disposable income. . . . [T]he formularemains inflexible
and divorced from the debtor's actua circumstances.”) (dissenting views). Debtorswith “current monthly
income’ below the State's median are not explicitly bound by the artificid IRS expense standards. 11
U.S.C. § 1325(b)(3).

Therefore, “[c]aculaing ‘disposable income for above-median-income debtors under the new
section 1325(b) is now separated from areview of Schedules | and Jand no longer turns on the court’s
determination of what expenses are reasonably necessary for the debtor’ ssupport.” InreBarr, 341 B.R.
181, 186 (Bankr. M.D.N.C. 2006). Congress s formulation of the disposable income test in BAPCPA
is its second attempt to bring greater uniformity to disposable income determinations. See, e.g., Inre
Gress, 344 B.R. 919, 922 (Bankr. W.D. Mo. 2006) (“In enacting the means test, Congress intended to
take away discretionfromthe courts asto higher income debtors, who were seen as abusers of the system.
... [T]he use of the meanstest in this fashion dlows debtors to propose plan payments based on a sort
of pardld universe, whichsometimeshaslittie or nothing to do withther actua stuaion.”); Hon. Keith M.
Lundin, Ten Principles of BAPCPA: Not What Was Advertised, 24-7 A.B.1.J. 1, 69 (Sept. 2005)
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(“BAPCPA is packed with provisions intended to ‘reduce the discretion” of bankruptcy judges. The
sdf-proclaimed backbone of BAPCPA — the abuse test in § 707(b) — purports to be a mindiess
mathematica formulawith fill-in-the-blank numbers and presumptions.”).

Based on the evolution of the disposable income test — from the 1978 good faith auspices of §
1325(8)(3), to the 1984 statutory definition of disposable income in § 1325(b), to the “fill-in-the-blank”
mechanica means test of 2005 — this court sees a clear trend to benumb the facts of individud cases in
favor of uniformstandards. See, e.g., Rafad |. Pardo, Eliminating the Judicial Functionin Consumer
Bankruptcy, 81 Am. Bankr. L.J. 471, 472-73 (2007) (“The means test evinces adeep mistrust of the
pre-BAPCPA discretionthat had been exercised by the bankruptcy judiciary in its gatekeeper role under
the substantid abuse dismissa regime. .. ."); Todd Zywicki, Bankruptcy Criticisms Nationd Review
Online (March 15, 2005), at www.search.nationalreview.com (dating that under pre-BAPCPA law, “a

judge uses his own subjective preferences to determine the debtor’ s alowed living expenses. The means-
testing provison of the bill will bring some rationdity to the system.”).

Accordingly, any statutory interpretationof § 1325(b) should be considered in light of itsstatutory
higory.? E.g., Anza v. Ideal Seel Supply Corp., 547 U.S. 451 (2006) (“Proper interpretation of [a
dtatute] require]s] consderation of the Satutory history . .. .").

2. “Projected” Disposable Income

The Trustee and eCast assert that Form B22C, which implements the disposable income test of
§ 1325(b), should not be followed on the grounds that § 1325(b)(1)(B) requires that the Debtor’s
“projected disposableincome’ be determined, which, they argue, is best reflected in Schedules| and J.
According to the Trustee and eCast, Form B22C should not be followed on the grounds that the Formis
not properly forward looking.

2 The USTE contends that § 1325(b) should be interpreted in light of the purpose of Chapter
13, which, it asserts, isto focus on having debtors devote their future incometo creditors. As
demondtrated, § 1325(b) is the provision by which this purpose is manifested; and as shown more fully
herein, dl parties agree that the Debtor will be devoting a portion of his future income stream to
creditors under the plan. Theissue under 8 1325(b) is only how much of the Debtor’ s income must be
devoted to the plan before the court can confirm the plan proposed by the Debtor in light of the
Trustee' s and eCadt’ s disposable income objection.
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The USTE disagreesthat Form B22C can be completely discarded; however, the USTE urgesthe
court to adjust the result of Form B22C based on the Debtor’ s actual income and expenses. The USTE
asserts that the Debtor’s historica income and means testing expense amounts are a sarting point that
should be carried forward throughout the term of the Debtor’s plan, absent evidence to the contrary. In
this manner, the court can take into consderation the Debtor’ s Sgnificant, future changesin income and
expenses.

The Debtor argues that the language of the applicable statutesis straight-forward and that Form
B22C, which implements the disposable income test of § 1325(b), is the only source for determining the
amount that the Debtor must pay to unsecured creditorsto have his proposed Chapter 13 plan confirmed.

a. Useof | & Jto Determine Projected Disposable I|ncome

Some authority exists supporting the Trustee' sand eCast’ s positionthat Schedules| and J should
be usad to determine disposable income with respect to above the medianincome debtors. Althoughthis
authority recognizes that (1) the caculation of adebtor’s digposable income in 8 1325(b) is done with
reference to a debtor’s “ current monthly income,” whichis generdly defined in § 101(10)(A) to be asix-
month historical average, and (2) that expenses for above-the-median income debtors are calculated
pursuant to the meanstesting of 8 707(b)(2) (A-B), asimplemented by Form B22C, it reasons that the
above computation can be largdy ignored on the grounds that neither the determination of a debtor’s
“current monthly income,” nor adeterminationof the debtor’ s expenses, as defined in § 707(b)(2)(A-B),
issufficently forward looking to satisfy the “projected” nature of the disposable incometest. E.g., Inre
Edmunds, 350 B.R. 636, 646 (Bankr. D.S.C. 2006) (“[T]he the Court believes tha the income
component of projected disposable income is aforward-looking concept . . . . The court believesthat the
term‘ projected disposable income must be based on the debtor’ s anticipated income during the term of
the plan, not merdly an average of her prepetitionincome.”); In re Hardacre, 338 B.R. 718, 722 (Bankr.
N.D. Tex. 2006) (same).

Inone of the firg casesto discussthe meaning of theterm* proj ected disposable income,” the court
reasoned Schedules | and J should be used instead of Form B22C for three reasons:

Fird, section 1325(b)(1)(B)'s use of the phrase " projected disposable income' rather than
"disposableincomeisingructive. The court isto presume that " Congress acts intentiondly



and purposdaly when it includes particular language in one section of a statute but omitsiit
inanother. . . ." While Congresscould have used the phrase "disposable income' insection
1325(b)(1)(B) and thereby invoked itsdefinitionas set forthin section1325(b)(2), it chose
not to do so. Consequently, Congress must have intended " proj ected disposable income’
to be different than "digposable income.™

Next, section 1325(b)(1)(B) refers to the projected disposable income "to be received in
the gpplicable commitment period.” If Congress had intended that projected disposable
income for plan purposes be based solely on prepetition average income, this language
would be superfluous. This suggeststhat Congress intended to refer to the income actudly
to bereceived by the debtor during the commitment period, rather than prepetitionaverage
income.

Fndly, section 1325(b)(1) requiresthe court to determine whether adebtor is committing
al of her projected disposable income "as of the effective date of the plan." 11 U.S.C. §
1325(b)(1). Thislanguage suggeststhat the debtor'sincome "asof the effective date of the
plan”isthe one that is rdevant to the calculation of " projected disposable income,” not her
income prior to filing. Consequently, "projected disposable income" under section
1325(b)(1)(B) necessarily refersto income that the debtor reasonably expectsto recelve
during the term of her plan.

Hardacre, 338 B.R. at 723.

In addition to the reasoning of Hardacre, eCast asserts that five different subsections of the
Bankruptcy Code support its contention that both future income and future expenses must be taken into
congderation, and, therefore, 8 1325(b) must be forward looking: 11 U.S.C. 88 521(a)(1)(B)(vi)
(requiring the debtor to file a statement at the beginning of the casethat di scl oses any reasonably anticipated
increase in income or expenditures over the 12-month period falowing the filing of the petition); 521(f)
(requiring the debtor to, on reques, file a statement of income and expenditures of the debtor during the
tax year most recently concluded); 1306(a)(2) (making a debtor’ s post-petition earnings property of the
Debtor’s bankruptcy estate); 1322(a)(1) (requiring that a plan provide for the submission of a debtor’s
futureincome); and 1329(a) (dlowing for the post-confirmation modification of a Chapter 13 planto, inter
dia, increase payments to creditors). As argued by eCast, the provisions of these statutes would be
aurplusage if the terms of the Chapter 13 plan, especidly the payment amount, were immutably fixed at
confirmation.



Of course, under the reasoning of Hardacre, the Trustee, and eCast, § 1325(b)(3) and Form
B22C, which implements the disposable income test of § 1325(b)(2-3), become rather superfluous. As
such, resort is made, as was the practice before the effective date of BAPCPA, to Schedules | and Jfor
adeterminationof the extent to whicha debtor has disposable income. Thus, under this approach, litile has
changed from digposable income determinations as a result of the enactment of BAPCPA.

This court respectfully disagreeswith Hardacre' s reasoning, with eCast’ s characterization of the
Bankruptcy Code, and with the argument of eCast and the Trustee that renders the changes made to §
1325(b) by BAPCPA supererogatory. The court disagrees because: (1) the court must give effect to the
definitionof “ digposableincome’ in 8 1325(b)(2); (2) the phrase“ projected disposable income” isnot new,
and the generd interpretation of that phrase pre-BAPCPA as Schedule | minus Schedule J multiplied by
the length of the planis consonant withBAPCPA’ samendmentsto § 1325(b), whereasthe pre-BAPCPA
practice of usng court discretion to adjust those numbers based on a debtor’s actual circumstances is
contrary to those amendments; (3) adebtor’ sfirst plan payment is due 30 days after the petition date, so
usng adebtor’ s pre-petitionincometo determine how muchmoney adebtor hasto makethisfirg payment
makes some sense; (4) Congresswasfully aware of the consequences flowing from the use of ahigtorica
number to calculate a debtor’ s future ability to pay; and (5) dl the Bankruptcy Code sections cited by
eCast have vitdity outsde of the disposable income determination of 8 1325(b), and none are rendered
meaningless by failing to adopt eCadt’ s arguments.

Fird, the court does not see any reason for Congress to have intended two separate definitions
one for “disposable income,” which is specifically defined in 8 1325(b)(2), and a second for “projected
disposable income,” which is nowhere defined in the Bankruptcy Code. Rather, the court understands
“projected” to modify “disposable income,” as thet term is defined in § 1325(b)(2). Considering that
“digposable income’ is specificaly defined to be “current monthly income” less certain expenses, and
further consdering that “current monthly income is itself defined in 8§ 101(10A) to mean the debtor’s six
monthhigtorical average, the most natural conclusionisthat a determination of “ digoosable income’ begins
with a six-month higtorica average of the debtor’s earnings, which isthen projected onto the duration of
the gpplicable commitment period. E.g., Inre Kolb, 366 B.R. 802, 816 (Bankr. S.D. Ohio 2007)
(“[T]he word ‘ projected’ cannot modify the definitionof ‘ disposable income' in the dramatic fashionsome
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courts have suggested without rendering the definitionmeaninglessand irrdlevant.”); Alexander, 344 B.R.
at 749 (“If ‘disposable income' is not linked to * projected disposable income' then it is just a floating
definition with no gpparent purpose.”).

Second, § 1325(b)(1)(B)’ s use of the term “projected disposable income to be received” is not
new. Coop v. Frederickson (In re Frederickson), 375 B.R. 829 (B.A.P. 8" Cir. 2007) (“While
BAPCPA modified the Code definition of ‘disposable income  to incorporate the new term ‘ current
monthly income as defined elsawhere in the Code, BAPCPA did not redefine ‘ projected disposable
income.’”). As dated by the Court of Appeds of the Fourth Circuit before the enactment of BAPCPA,
“*[r]ather than engaging in hopeless speculation about the future,” a court should determine projected
disposable income by cdculaing a debtor’s ‘ present monthly income and expenditures and extending
those amounts over the life of the plan.”  Solomon v. Cosby (In re Solomon), 67 F.3d 1128, 1132 (4"
Cir. 1995) (citation omitted). Seealso Andersonv. Satterlee (In re Anderson), 21 F.3d 355, 357 (9"
Cir. 1994) (noting that “ projected” disposable income was not the same asthe debtor’ s actual disposable
income that the debtor may receive after confirmation; projected disposable income was determined by
multiplying the debtor’s current income by 36); In re Killough, 900 F.2d 61, 64 (5" Cir. 1990) (“The
bankruptcy court must take two steps in reation to [determining projected disposable income]. Initidly,
it must project the income of the debtor ‘over the next three years.” For practical purposes, this task is
usualy accomplished by multiplying the debtor's monthly income by 36. Next, the bankruptcy court must
asess the amount of the debtor's income that is * disposable.”) (citation omitted).

Because no changes were made to the term “projected disposable income to be received” in §
1325(b)(1)(B), the generd interpretation afforded to that phrase by the Fourth Circuit, and others,
continuesto be gpplicable. Therefore, no basisexiststo conclude—after the enactment of BAPCPA —that
Congress intended to dter the generd method by which courts were projecting a debtor’ s disposable
income over the debtor’s plan commitment period. E.g., Anderson, 21 F.3d at 357 (holding that post-
confirmationactua disposable income was not required to be committed by adebtor to the plan pursuant
to 8 1325(b); actua post-petitionincome is different from pre-petition projected disposable income to be
received under a Chapter 13 plan); InreBuck, No. 07-31513, 2007 Bankr. LEXIS 4272 (Bankr. E.D.
Va. Dec. 14, 2007) (“In view of the detailed changes Congress made to the definition of ‘disposable

11



income,” coupled with the historical gpplication of the unaltered term ‘projected,” this Court can only
conclude that Congress intended for the amount derived from application of the newly defined term
‘digposable income to be projected out over the applicable commitment period.”); Inre Hanks, 362 B.R.
494, 499 (Bankr. D. Utah 2007) (“In ‘projecting’ a return to general unsecured creditors under the
BAPCPA for above-median debtors, this Court's view isthat its new function is solely to multiply the net
‘disposable income’ figure as cal culated on FormB22C by the applicable commitment period. No more,
no less”).

Of course, under pre-BAPCPA law, bankruptcy courts sometimes deviated from the debtor’s
income and expenses listed on Schedules | & J based on known increases or decreasesin ether income
or expenses. Becauseno alterationswere made by BAPCPA to the phrase* projected disposableincome’
some argument exigtsthat, because bankruptcy courts deviated from Schedules | & Jpre-BAPCPA, this
practice cancontinue. E.g., InreLanning, No. 07-67, 2007 Bankr. LEX1S4107 at * 17-18 (B.A.P. 10"
Cir. Dec. 13, 2007) (“[1]f the [pre-BAPCPA] bankruptcy court had reasonto believe that those schedules
did not accurately predict a debtor's actud ability to pay, other evidence was aso consdered.”). The
Lanning Court used this past practice as a judtification for alowing a departure from Form B22C in
exceptiona post-BAPCPA cases:

Although the amendments to section 1325 specify the formula by which to determine a
debtor's median sanding, aswell as the monthly disposable income as of the date of the
petition, they give us no reason to believe that Congress intended to eiminate the
bankruptcy courts discretion to deviate from an application of that formula where
sgnificant circumstances support doing so.

Id. at *18.

Unlike the generd, pre-BAPCPA interpretation of how to “project” disposable income over the
lifeof the plan, whichthis court believesis consonant withthe amendmentsto § 1325(b), thepre-BAPCPA
practice of adjusting a debtor’ s disposable income ca culation based on known, significant circumstances
isdissonant withthe structure of the BAPCPA amendments and this prior practice should not be continued.
Contrary to Lanning’ s reasoning, the amendmentsto § 1325 specifying the formula by whichacourt may
determine a debtor’ s monthly disposable income as of the date of the petition is a clear indication that
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Congress intended to erode this particular past bankruptcy practice. Indeed, one of the cornerstones of
BAPCPA is to take discretion away from bankruptcy judges in favor of more uniform standards. See
supra, Report of the Committee on the Judiciary, House of Representatives, to Accompany S. 256,
H.R. Rep. No. 109-31; Eliminating the Judicial Function in Consumer Bankruptcy; Ten Principles
of BAPCPA: Not What Was Advertised; Bankruptcy Criticisms. Congresshasspoken sufficiently clear
that the old rules employed by the bankruptcy court for determining disposable income are no longer
adequate, and the new statutory formula of 88 1325(b)(2) and 101(10A) are meant to replace — rather
than supplement — the bankruptcy court’ s pre-BAPCPA discretionary practice of adjusting the Schedule
| & Jnumbersto conform with the bankruptcy court believes is a more accurate portrayal of adebtor’s
ability to pay.®

Third, the court does not believe that § 1325(b)(1)’ s statement that a debtor commit dl of the
debtor’ s projected disposable income “ as of the effective date of the plan” requiresthat adebtor’ sincome
be measured as of the effective date of the plan, which is usudly occurs shortly after confirmation. Quite
samply, 8 1325(b)(1)(B) requiresthat a debtor submit dl projected disposable income “beginning on the
datethat the firg payment isdue under the plan. . ..” A debtor’ sfirst payment isdue under aplan not later
than 30 days after the petition date. 8§ 1326(a)(1). In this Didtrict, the length of the Chapter 13 plan
generdly runs from the time of the first plan payment under 8 1326(a)(1). Accordingly, usng a debtor’s
pre-petitionincome to project the amount of digposableincome available to makethat first payment makes

Sense.

3 When Congress enacts a new statute, “it is presumed that the legidature intended to change
exiding law.” 73 Am. Jur. 2d Statutes 8 65 (2007). Likewise, a construction of a statute is favored
when the congtruction defeats “ evasons employed to continue the mischief sought to be remedied by
the satute.” 1d. at 8 167. In Cohenv. De La Cruz, 523 U.S. 213, 221 (1998), the Court stated that
when Congress made “tylistic changes’ to § 523(a)(2)(A), it would not read the amended Statute to
“erode past bankruptcy practice’ because there was no “ clear indication that Congress intended such a
departure.” Here, Congressintended to change the existing law regarding the disposable income test of
§ 1325(b) because the changes to the disposable income test of § 1325(b) are not stylistic — they are
ubgtantive and extensive.  Also, the perceived mischief of dlowing too much discretion to the sundry
bankruptcy courts would be defeated should the bankruptcy courts dlow litigants to avoid the effects of
the new statute merely by arguing that the application of the satutory formulawould produce an unwise
— but not absurd — result.
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Fourth, it cannot be said that Congress's requirement that projected disposable income be
determined withreferenceto a debtor’ s sx month historical income average was unintended. Asreported
by Judge Leonard:

As noted by authors Culhane and White, Chapter 13 trustees natified Congress of their

concerns regarding this legidation before it was passed:

Chapter 13 trusteesrecognized early onthat this redefinition of disposable
income meant some hightincome debtors would pay |ess thanthey would
have under the variant judicid tests and local legd culture that previoudy
measured the chapter 13 digposable income. The chapter 13 trustees
repeatedly made their concerns known to Congress, askingthat CMI less
deductions be a minimum, not the maximum, but no changeswere made.

Marianne B. Culhane & Michada M. White, Catching Can-Pay Debtors: Is the Means

Test the Only Way?, 13 Am. Bankr. Inst. L. Rev. 665, 681 (2005). “Asin Lamig] v.

United States Tr., 540 U.S. 526 (2004)], ‘this dert, followed by the Legidature's

nonresponse, should support a presumption of legidature avareness and intention.”” 1d.

(quoting Lamie, 540 U.S. at 541). However, even if this law is producing unintended

results, it isthe job of Congress to amend the satute. Lamie, 540 U.S. at 542. “*It is

beyond our provinceto rescue Congressfromits drafting errors, and to provide for what

we might think . . . is the preferred result.’” Lamie, 540 U.S. at 542 (quoting US v.

Granderson, 511 U.S. 39, 68, 114 S. Ct. 1259, 127 L. Ed. 2d 611 (1994) (concurring

opinion)).

Alexander, 344 B.R. at 747-48.

Fifth, this court does not find merit ineCast’ s characteri zation of the Bankruptcy Code as requiring
aforward looking determination when caculating a debtor’s disposable income under § 1325(b). The
requirements for confirmation of aChapter 13 planare plainly set forthing 1325(a). If dl nine gpplicable
subparagraphs of § 1325(a) are met, thenthe court “shal confirm” the plan. The contents of the planitsdf
is dictated by 8§ 1322(a), which in pertinent part, requires that the plan “provide for the submission of dl
of such portionof future earnings or other futureincome of the debtor to the supervison and control of the
trustee asis necessary for the executionof the plan.” § 1322(a)(1). Nothing in 8§ 1322(a) requiresthat a
debtor submit al the debtor’ s disposable income to a Chapter 13 plan; rather, that requirement is found
in § 1325(b) — not subsection (a) —and it is only gpplicable in the event that the Chapter 13 trustee or the

holder of an unsecured dam specificaly makes the objection at the time of confirmation. E.g., Inre
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Brumm, 344 B.R. 795 (Bankr. N.D.W. Va. 2006) (By [8 1325(b)’ 5| express language, it requires that
an objection be made at or before confirmation of the plan.”).

Similarly, eCast’s reliance on 11 U.S.C. § 1306(a) to demonstrate that a determination of a
debtor’ sdisposable income under § 1325(b) should bedivorced fromForm B22C ismisguided. Section
1306(a)(2) provides that adebtor’ s post-petitionearnings are property of the estate. In fact, § 1325(b),
as implemented by Form B22C is dready forward looking in that it requires a debtor to submit a certain
amount of a debtor’ s future earnings to the Chapter 13 plan. The purpose of § 1306(a)(2) isto define
what congtitutes property of the estate in a Chapter 13 case — § 1306(a)(2) does not require that any
portion of estate property be paid to creditors under a plan.

Regarding eCast’ s rdiance on § 521(8)(1)(B)(iv) (requiring the debtor to file a Satement at the
beginning of the case that discloses any reasonably anticipated increaseinincome or expendituresover the
12-month period fallowing the filing of the petition), the court notes two things. Oneis that § 1325(b)’s
indusion of means testing expense standards only applies to above-the median income debtors, which
condtitute only asmdl percentage of total filers* Presumably, in the vast mgjority of Chapter 13 casesthe
court is free to examine the debtor’'s anticipated, future expenses in making disposable income
determinations free fromthe applicationof the meanstest. The second isthat requiring adebtor to disclose
anticipated future increases in income and expenditures &t the outset of the case under 8 521(a)(1)(B)(vi)
assigsthe USTE in determining whether abuseis present under 8 707(b)(3)(B) (providing that the court
shdl cons der thetotdity of the circumstancesof the debtor’ s financid circumstancesin determining whether
abuseis present in a Chapter 7 case).

Fndly, the hanging paragraph following § 521(f)(4)(B), which requires a debtor to, on request,
filea statement of the income and expenditures of the debtor during the tax year most recently concluded,
must be read in context with a party’s right to seek a post-confirmation modification of a plan under 8§

4 For example, only about 27% of al Chapter 13 debtors have an income that is above the
gate median. Clifford J. White 111, Executive Office for U.S. Trustees, Making Bankruptcy Reform
Work: A Progress Report in Year 2, 26-5 A.B.1.J. 16, 16 (June 2007) (“In practice, the IRS
Standards apply only to those debtors with income above their state median income, which is about 8
percent of chapter 7 debtors and about 27 percent of chapter 13 debtors.”).
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1329(a) (providing, in part, that any time after confirmation of the plan, the plan may be modified to
increase or reduce the amount of payments on clams). Importantly, § 1325(b) does not apply in the
context of a plan modification; thus, a party would presumably befreeto seek to increase or reduce plan
payments so long as that party can show a substantial and unanticipated change in circumstances snce the
time of confirmation. E.g., 8 1329(b)(1) (providing that, on modification, the requirements of § 1325(a)
—not § 1325(b) — are applicable); In re Arnold, 869 F.2d 240, 243 (4™ Cir. 1989) (“ The doctrine of res
judicatabars anincreaseinthe amount of monthly payments only where there have beenno unanticipated,
substantia changesinthe debtor'sfinancid Stuation.”); Brumm, 344 B.R. at 798 (holding that a§ 1325(b)
objection mus be raised at the time of confirmation and was not a consideration in the standards for
modifying a confirmed plan); Keith M. Lundin, Chapter 13 Bankruptcy, 3d Ed. 88 255.1, 506.1 (2006)
(noting a split of authority on the issue).

Consequently, the subsections cited by eCast dl have specific relevance outside of determininga
debtor’ s disposable income under 8 1325(b) and none of those provisonsis rendered surplusage by faling
to use Schedules | and J, as was done before the enactment of BAPCPA, to determine a debtor’s
disposable income. In sum, the court can find no basis for ignoring the language of § 1325(b) and its
mandate regarding how to caculate a debtor’ s * current monthly income.”

b. Presumption of Projected Disposable | ncome

Much like the court, the USTE recognizes that Form B22C must serve some purpose and cannot
be discarded in favor of pre-BAPCPA practice. In the USTE's view, “[t]he Court should adopt an
interpretation of section 1325(b) that not only gives meaning to the new definition of * digposable income
in section 1325(b)(2) as anhigtorical number but that aso properly treets ‘projected’ disposable income
as a future-oriented concept, as required by the language of section 1325(b)(1).” Under the USTE's
approach, “the debtor’s higorica income and means tegting expense amounts are a sarting point, and
should be carried forward throughout the term of the plan, absent evidenceto the contrary.” E.g., Kibbe
v. Sumski (In re Kibbe), 361 B.R. 302, 314-15 (B.A.P. 1% Cir. 2007) (“The caculaion of disposable
income according to FormB22C cannot be determinative of the debtor's * projected disposable income
because it does not take into account the debtor's circumstances as of the petition date or foreseeable

changes in circumstances in income during the plan commitment period.”); In re Susher, 359 B.R. 290,
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293 (Bankr. D. Nev. 2007) (“[T]his court holds that line 58 of Form B22C is a presumptive, but not an
exclusve, bags for caculating ‘ projected disposable income'. . .."); Inre Risher, 344 B.R. 833, 836-37
(Bankr. W.D. Ky. 2006) (“The numbersresulting fromthe ca culations on Form B22C represent agtarting
point for the Court'sinquiry. . . . Suchaconstruction givesthe Court the ability to eva uate the debtor's past
and current finanda status to determine a debtor's disposable income when a debtor's circumstances
change from the sx months preceding the filing of the petition.”).

Like the Trustee and eCadt, the USTE reaches this conclusion based on the term “projected
digposable income” asit isuseding 1325(b)(1)(B). Theterm “projected,” the USTE asserts, is forward
looking, and the trustee, creditors, and the debtor must have anopportunity to offer rebutting evidence as
to changed circumstances or elsetheinterpretation of “ projected disposable income’ may degenerateinto
absurdity should the court require the parties to gtrictly adhere to Form B22C.

In this case, however, the Debtor’s income stream has not unduly varied over the six months
before the filing of the petition. Thus, the court does not need to reach the merits of the USTE' s argument
inthis case regarding a caculation of the Debtor’ sfutureincome because the Debtor has not experienced,
and is not anticipated to experience, any significant, futureincome changes that would require adeviation
from that stated in Form B22C. E.g., In re Lanning, No. 07-067, 2007 Bankr. LEXIS 4107 at *20
(B.A.P. 10" Cir. Dec. 13, 2007) (holding that the mathematical determination of disposable incomein §
1325(b) is a gtarting point only when the debtor can prove a substantia change in circumstance judtifying
adeviation from the formula; a*“ deviation from the Form B22C determination of disposable income will
be the exception rather than the rule.”). The USTE's arguments regarding consideration of expenses will
be more fully consdered, infra, Part B.

C. Form B22C is Deter minative of Projected Disposable Income

Asadvocated by the Debtor, and contrary to the reasoning of the Trustee and eCast (and withthe
approach taken by the USTE), athird line of authority concludes that Form B22C serves the purpose of
determining a debtor’ s disposable income under 8 1325(b); thus, it isimproper for acourt to ignore this
directive by continuing to use Schedules| & J as was done before the enactment of BAPCPA. E.g., In
re Austin, No. 07-10031, 2007 Bankr. LEXIS 2584 at * 18 (Bankr. D. Vt. Aug. 7, 2007) (“There can
be litle doubt that § 1325(b)(2), by incorporating CMI as the basis for a debtor's income, relies upon
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income data from the pre-petition period. The statute makes no reference to any other income and since
‘current monthly income’ is a defined term, the Court finds no support for using income from the date of
filing or any other time period to compute ‘ digposable income.””); In re Winokur, 364 B.R. 204, 206
(Bankr. E.D. Va. 2007) (dating that Congress specificdly chose a formulaic approach for determining
disposable income; therefore, using Schedules | and J, which represents an individudistic gpproach to
determining disposable income, isimproper); Alexander, 344 B.R. at 749 (projected disposable income
means that the disposable income determination in Form B22C is multiplied by the number of months in
the plan).

Conduding, as this court has, that (1) the word “projected” is best understood to modify
“disposable income,” as defined in 88 1325(b)(2) and 101(10)(A); (2) the method for projecting
disposable income over the life of a debtor’s plan isto be accomplished by multiplying the determination
of digposableincome by the number of months inthe plan; (3) the clear Congressiond trend isto take away
discretion from bankruptcy courts in making determinations as to disposable income, and (4) that, quite
amply, the result is compelled by the plain language of § 1325(b), the court holds that Form B22C isthe
proper method for determining the Debtor’ s disposable income fallowing a § 1325(b) objection, and that
Schedules| & Jmay not be used for this purpose.

The court recognizes, however, that leaving real money on the table that is available to pay
creditors of the estate is an anathema, especidly considering that before the enactment of BAPCPA that
money would have been paid to creditors. For examplein this case, the Debtor is proposing a 60-month
plan paying $571 per month. The Trustee and eCast contend that, at a minimum, the Debtor should be
contributing $921 per month based on Schedules| & J. Over 60 months, this results in $21,000 being
pocketed by the Debtor that previoudy would have been paid to the Debtor’ s creditors. This result, the
Trustee and eCast contend, is unfair and contrary to the way Chapter 13 has worked in the pagt.

While legitimate criticiams exists concerning the disposable income test of § 1325(b) for above the
medianincome debtors, this court isnot at liberty to rewrite the statute, and, this court does not believe that
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the result of the test in this case is absurd.® The Debtor has proposed a feasible plan and is willing to
comply with the complex minimum payment requirement established by the statutory formula specificaly
chosenby Congress. This court smply does not have the power to replace this formulawiththe standard
pulled from prior practice.®
B. Expensesfor an Above the Median Income Debtor

Two different typesof objections are raised by the Debtor’ s claim of expenses. Firgt, eCast and
the Trustee argue that the court should consider the Debtor’ s actua expenses as of the petition date and
not rely on the standard expense deductions provided under the means test, which alows the Debtor to
deduct certain expenses based on artificia IRS standards.  Second, the Trustee, eCast, and the USTE
gpecificaly object the manner in which the Debtor as applied particular expense deductions with respect
to apaid-off vehide and to a claim of excess expense amounts for home energy, food, and dothing costs.

1. Actual Expensesv. Artificial Expenses

The objections asserted by eCast and the Trustee to the Debtor using the artificial expense
deductions provided for in § 1325(b)(3), whichincorporates § 707(b)(2)(A) and (B), largely mirror their
arguments as to why the Debtor’ s disposable income should be determined based on Schedules| and J
rather than form B22C. Namely, the Trustee and eCast assert that “projected disposable income” isa
forward looking concept and should not be rooted in the Debtor’s pre-petition circumstances. In

particular, eCast assertsthat the court should not alow the Debtor to daim housing and vehide deductions

5> Because the Debtor’ s plan as proposed is feasible and the court finds that making Chapter 13
plan payments in an amount mandated by Congressis not absurd, the Court has no basisin this case to
address whether the result of following Form B22C could be so absurd that it cannot be followed. See,
e.g., 11 U.S.C. § 1325(a)(6) (requiring as a condition to confirmation that the debtor be able to make
al payments under the plan); In re Edmondson, 363 B.R. 212, 218-18 (Bankr. D.N.M. 2007)
(declining to follow Form B22C when doing so would produce absurd results, as for example, when a
debtor lost ajob shortly before filing).

® “Once again, Congress demongtrated a determination to replace judicia discretion under
genera standards with precise rules-based calculations. One can understand why bankruptcy judges
would chafe a such redtrictions, but that does not mean that Congress did not mean what it said.”
Marianne B. Culhane & Michagla M. White, Catching Can-Pay Debtors:. |sthe Means Test the
Only Way?, 13 Am. Bankr. Inst. L. Rev. 665, 681 (2005).
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that are in excess of the Debtor’ s actua monthly expenditures.

The language of 8§ 1325(b)(3) is plan and unambiguous. “ Amounts reasonable necessary to be
expended [in determining the extent of a debtor’ s disposable income] shal be determined in accordance
with subparagraphs (A) and (B) of section 707(b)(2), if [the debtor has income above the applicable
State’s median income].” In turn, 8 707(b)(2)(A)(ii)(1) unambiguoudy provides “The debtor’s monthly
expenses shdl bethe debtor’ sgpplicable monthly expense amounts specified under the Nationd Standards
and Loca Standards, and the debtor’s actua monthly expenses for the categories specified as Other
Necessary Expenses issued by the Internd Revenue Service for the areain which the debtor resides. . .
" As gtated by Judge Wedoff:

Aninitid question gpplicable to both the transportation and housing/utilities alowancesis
whether, under the means test, the amounts set out in Local Standards are fixed expense
alowances, like those of the National Standards, or merely a cap on the debtor’ s actual
expenses in the covered categories. The IRM plainly provides for the latter: “Unlike the
nationd standards, the loca standards for housing, utilities, and transportation serve asa
cap. The taxpayer is dlowed the loca standard or the amount actualy paid, whichever is
less” However, because 707(b)(2)(A)(ii)(I) provides that the debtor's alowed expense
deductions “shdl be” the “amounts specified” under the Local Standards — and because
the statute makes no provision for reducing the specified amounts to the debtor's actual
expenses — aplain reading of the statute would alow a deduction of the amountslisted in
the Loca Standards even where the debtor's actual expenses are less.

Eugene R. Wedoff, Means Testing in the New 707(b), 79 Am. Bankr. L.J. 231, 256-57 (2005).

Accordingly, consdering the mandatory language of the statutes, the court believes that it is
inappropriateto use the actual expenses of an above the medianincome debtor in makingthe determination
of how much disposable income a debtor has to commit to a Chapter 13 planinresponseto anobjection
under 8 1325(b). E.g., Gress, 344 B.R. at 922; Lundin, 24-7 A.B.1.J. at 69.

Thus, whether or not the Debtor’ s monthly expenses are above or below the amounts set forth in
the National Standards and Local Standards is of no consequence.  Some debtors will have expenses
above those specified in the Nationa and Locd Standards, and if they wish to pursue confirmation of a
Chapter 13 plan, will have to engage in some traditiona bdt-tightening. Others, such asthe Debtor inthis
case, will have actual expense amounts bel ow those specified inthe National and Local Standards, and will
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reap the benefits of being more fruga than their peers when a creditor or the Chapter 13 trustee filesa 8
1325(b) disposable income objection to confirmation of the debtor’ s proposed Chapter 13 plan.

2. Specific Form B22C Expenses

The Trustee, eCast, and the USTE object to certain expenses camed by the Debtor on Form
B22C. More specificaly, the parties assert that the Debtor improperly took a transportation expense
deductionfor avehicle that was paid-off, and that the Debtor has taken excessve home energy, food and
clothing expenses.

a. Trangportation Expensesfor Paid-Off Vehicles

Line 28 of From B22C allows a debtor to daimthe L ocal Standard for transportation ownership
/ lease expense for a debtor’ sfirst vehicle. The applicable Local Standard in this case for the first vehide
is$471.00, lessitsaverage monthly secured debt payment (whichislater accounted for inLine 47 of Form
B22C). No party objectsto the Debtor claiming atransportation ownership expense deduction with regard
to hisfirg vehicle, a2001 Jeep, for which the Debtor has unpaid secured debt obligations. Line29 dlows
a dmilar deduction for a debtor’s second vehicdle. The applicable Locad Standard in this case for the
second vehideis$332. The Trustee, eCast and the USTE object to the Debtor claiming this expensewith
regard to the Debtor’s 1991 Buick on the grounds that the Debtor does not have any secured debt
obligations on his second vehicle.

Pursuant to 11 U.S.C. 8§ 707(b)(2)(A)(ii)(1), “The debtor's monthly expenses shal be the
debtor’ s applicable monthly expense amounts specified under the. . . Loca Standards . . . .” (emphasis
added). Inthe USTE s view, an expense must first be applicable to the debtor before the specific Loca
Standard may beincluded inthe Debtor’ s dlowed monthly expenses, i.e., adebtor cannot damthe Local
Standard expenses unlessthe expense category actudly appliesto the debtor. E.g., Inre Wiggs, No. 06-
70203, 2006 Bankr. LEXIS 1547 at *6 (Bankr. N.D. 1ll. Aug. 4, 2006) (“ This Court finds that the term
‘gpplicable’ modifiesthe amounts specified to limit the expensesto only thosethat apply.”). Giventhat the
Debtor in this case does not have an ownership or lease payment on his 1991 Buick, the USTE would
disallow the Debtor’s $332 deduction.

Smilarly, eCast objects to the Debtor claiming the $332 ownership expense for his 1991 Buick
on the basis that Interna Revenue Manual 5.15.1, Financia Anaysis Handbook, at Section 5.15.17,
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Allowable Expenses, No. 4 dearly statesthat “ Taxpayers will be alowed the loca standard or the amount
actudly paid, whichever isless” 1.R.M. §5.15.1.7 (Allowable Expense No. 4). Because the amount
actudly paid by the Debtor for the Buick’s ownership expense is actudly $0, eCast contends that the
expense deduction should be denied.

I Applicable Expensesor Applicable Local Standards

Regarding the argument of the USTE, that the term “applicable’ as used in § 707(b)(2)(A)(ii)(1),
refersonly to the expense categoriesfor whichthe Debtor has a corresponding actud, gpplicable expense,
the court rgects its interpretation as being too strained, and at odds with the plan language of the Statute.

The most naturd reading of 8 707(b)(2)(A)(ii)(1) is that “gpplicable’ modifies “the amounts
specified” in the “Loca Standards’; thus, “it references both the region of the country inwhichthe debtor
livesand the sel ectionthat must be made betweenthe two columns that appear inthe Local Standards, one
for the first car and one for the second car.” 1n re Chamberlain, 369 B.R. 519 (Bankr. D. Ariz. 2007)
(stating that “[i]t takes a tortured reading to make ‘gpplicable’ refer to anything ese”). Asused in the
statute, “ applicable’” does not modify “the debtor’s monthly expenses,” because that term occurs at the
beginning of § 707(b)(2)(A)(ii)(1). E.g., Inre Taylor, No. 06-1348, 2006 Bankr. LEXIS 4352 at *3
(Bankr. E.D.N.C. Dec. 18, 2006) (“This court . . . hold[g] that . . . the term ‘applicable’ means the
standards applicable to the debtor, not the actua expensesthat are gpplicable to the debtor.”). Indeed,
in the English language the adjective usudly comes before the noun being modified, and the syntax of §
707(b)(2)(A)(ii)(1) amply does not lead one to conclude that “ gpplicable’ a predicate adjective for “the
debtor’s monthly expenses.”

To the extent that a statutory ambiguity might exist, the court notes that a prior verson of the
BAPCPA contained a specific referenceto the Internal Revenue Manud’ s Financid Anays's Handbook
from which the USTE and eCagt are basing their arguments, but that reference was del eted inthe version
adopted by BAPCPA. E.g., InreFowler, 349 B.R. 414, 419 (Bankr. D. Dd. 2006) (“The change from
the prior versonevidences Congress intent that the Courts not be bound by the financid analys's contained
inthe IRM and lends credence to the Court's conclusion that it should look only to the amounts set forth
inthe Locd Standards.”). Likewise, Congresswaswell awarein enacting BAPCPA that adebtor’ sactua
expenses were being ignored in conducting the meanstesting anadlyss. Report of the Committee on the
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Judiciary, House of Representatives, to Accompany S. 256, H.R. Rep. No. 109-31, Pt. 1, p. 553, 109th
Cong., 1t Sess. (2005) (stating that the means testing “formularemansinflexible and divorced from the
debtor's actua circumstances.”) (dissenting views).

Accordingly, this court will no unduly contort the statutory language to achieve aresult thet is not
anatura reading of the statute and one that appears to be contrary to Congressiond intent.

il Use of the Internal Revenue Manual

Regarding eCadt’ s assertion thet the Internd Revenue Manud limitsthe transportationownership
expense amount to the lesser of the Local Standard or the amount actualy paid, Judge Wedoff hasaptly
consdered, and rejected, this argument:

[T]hereis aquestion of whether an ownership expense may be claimed by adebtor who
owns a car free of any lien. The language quoted from the IRM Satesthat if the debtor
makesno car payments, the ownership expense amount may not be claimed. Indeed, this
result follows necessarily from the IRM's treatment of the Local Standards as caps on
actual expenditures: if ataxpayer hasno car payments, thetaxpayer obvioudy cannotdam
alLocd Standard amount intended to cap actua car payment expenses. However, since
the means test treats the Local Standards not as caps but as fixed dlowances, it is more
reasonable to permit a debtor to damthe Local Standards ownership expense based on
the number of vehiclesthe debtor owns or leases, rather than on the number for whichthe
debtor makes payments. This gpproach reflects the redity that acar for which the debtor
no longer makes payments may soonneed to be replaced (so that the debtor will actudly
have ownership expenses), and it avoids arbitrary distinctions between debtors who have
only afew car payments I eft a the time of their bankruptcy filing and those who finished
meaking their car payments just before the filing.

Eugene R. Wedoff, Means Testing in the New 707(b), 79 Am. Bankr. L.J. 231, 256-57 (2005). See
also In re Megginson, No. 06-12034, 2007 Bankr. LEX1S3112 at * 17 (Bankr. D. Md. Sept. 5, 2007)
(“Debtors are entitled to claim the full amount of the transportation exclusion regardless of whether or not
they are obligated to make car payments.”); In re Hylton, No. 07-70320, 2007 Bankr. LEX1S 3023 at
*9 (Bankr. W.D. Va Aug, 22, 2007) (“This court finds the arguments for permitting the fixed ownership
allowance persuasive.”); In re Lynch, 368 B.R. 487, 491 (Bankr. E.D. Va. 2007) (“The court has
reviewed the argumentsin each of these cases and is compelled by the reasoning and result of four of the

published cases decided by bankruptcy courts in the Fourth Circuit allowing the deduction.. .. .”); Inre
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Enright, No. 06-10747, 2007 Bankr. LEXIS 812 at *22 (Bankr. M.D.N.C. March 6, 2007) (“[T]he
plain language of Section 707(b)(2)(A)(ii)(1) permits the Debtor to take the transportation-ownership
alowance on her vehicle even though it is not encumbered or leased.”).

Like Judge Wedoff, this court findsno bass inthe statute for grafting the Interna Revenue Manua
into the Bankruptcy Code. Nothing in the Bankruptcy Code or Rules makes a reference to an IRS
publication, and the IRS is not an agency that administers the Bankruptcy Code. As observed by Judge
Haines.

In § 707(b) Congress adopted the Standards, not other IRS publications interpreting or

aoplying them. Nor did it instruct courtsto alow expense deductions inthe amount an IRS

field agent would dlow in deciding whether to settle atax debt for aless than the amount

owed, sort of an Erie-type guessasto what another entity would conclude. Congress use

of the word “specified” could not be much clearer inindicating the Standards govern, not
what the IRS would alow.

Indeed, the language of the IRS Manud provides two additiond reasons why § 707(b)
should not be interpreted asthe Trustee urges. Firgt, the fact that the IRS had to make that
explanation in the Manud indicates its recognition that the Standards themselves do not
indicate they impose maximums, and are not to be used if the debtor has no debt service
onthe vehide. Second, the language of the Manud provided amodel that Congress could
eesly have adopted if that were itsintent. Congress choice not to usethe language of the
Manud impliesthat it did not intend the same result.

InreChamberlain, 369 B.R. 519 (Bankr. D. Ariz. 2007). Seealso InreHice, 376 B.R. 771 (Bankr.
D.S.C. 2007) (“The IRS sstandardsfor determiningwho canand cannot pay taxes are different from the
standard found in the Means Test applicable to bankruptcy proceedings.”).

Likewise, this court also concludesthat the language of 11 U.S.C. § 707(b)(2)(A)(ii)(1) isplanand
unambiguous, and that no basis exigts for the court to allow the Nationa or Loca Standardsto be spliced
based on what an IRS field agent would do when dedling with a ddinquent taxpayer.

3. ExcessHome Energy Costs & Food and Clothing Expenses

When the Debtor filed his December 29, 2006 bankruptcy petition he claimed gross monthly

income of $6,807. Under the applicable Nationad Standard, he was entitled to claim $940 in monthly food
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and dothing expensesfor ahousehold of two,” and under the L ocal Standard the Debtor daimedahousing
and utiliiesexpenses $966. 1n addition to these deductions, the Debtor claims $390 in extrahome energy
codtsin excess of the amounts specified in the Locd Standards, and $50 inextrafood and clothing costs.
The Trustee asserts that the Debtor’ s extrahome energy, food, and dothing costs should be disalowed
as being unsupported and in excess of the National and Loca Standards.

Section 707(b)(2)(A)(i1)(1) o f the Bankruptcy Code providesthat, “if it is demondrated thet it is
reasonable and necessary, the debtor’ smonthly expense may a so indude an additiona dlowancefor food
and dathing of up to 5 percent of the food and clothing categories as specified by the National Standards
issued by the Interna Revenue Service.” In addition, 8§ 707(b)(2)(A)(ii)(V) states that “the debtor’s
monthly expenses may include an alowance for housing and utilities, in excess of the dlowance specified
by the Local Standardsfor housng and utilitiesissued by the Interna Revenue Service, based onthe actual
expenses for home energy costs if the debtor provides documentation of such actua expenses and
demongtrates that such actual expenses are reasonable and necessary.”

The Internd Revenue Loca Standard for housing and utility expenses includes amounts to be
expended on mortgage payments, property taxes, interest, insurance, maintenance, repairs, gas, electric,
water, hegting ail, garbage collection, telephone, and cdl phone. No specific breakdown of the included
expenses are provided in the gpplicable Loca Standard. In responding to the Trustee's and eCast’s §
1325(b) disposable income objection, the Debtor provided monthly recei pts showing that, on average, the
Debtor spends $486.12 per monthon water, power and gashills ($95.10 water, $80.40 power, $310.62
gas). As stated, the Debtor is entitled to claim a tota of $966 to cover the expenses listed in Local
Standard for housing and utility expenses, and the home energy costs must be in excess of this amount.

Smilarly, the Debtor assertsthat he is entitled to daim an additiond $50 per month in excessfood
and clothing expenses over that dlowed by the Nationa Standards on the basis that his job requires him
to travel between two hospita locations, which, necessitates that he eat out more often.  The gpplicable

" On Line 24, the Debtor claimed $1,306 as the applicable National Standard for food,
clothing, household supplies, persond care, and miscellaneous. Of that amount $723 is the food
alowance, $49 is dlotted to household supplies, $217 to apparel and services, $57 to persond care
products and services, and $110 for miscellaneous. The total food and clothing expenses are $940.
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Nationa Standardsinthis casefor food is$723, and the gpplicable National Standard for dothingis$217.
Thus, the maximum amount thet the Debtor could claim is an additional $36.15 for food, and $10.85 for
dothing. Thecourt ispuzzled, however, asto why the Debtor iseven attempting to claim excess expenses
for food and clothing when the Debtor stateson Schedule Jthat he only expends $600 per month in food
and $200 in clothing.

Because the court has not held an evidentiary hearing withrespect to the Debtor’ sdamfor excess
home energy, food, and dothing costs, the court will set afurther hearing and dlow the Debtor to introduce
evidence and/or testimony regarding his additiona costs. Thefailureof the Debtor to properly document
these excess expense dam could result in an additional $440 per month that must be devoted to the
payment of unsecured creditors in the Debtor’ s Chapter 13 plan.

CONCLUSION

For the above stated reasons, the court will deny eCast’ s obj ectionto confirmationof the Debtor’s
proposed Chapter 13 plan, and will deny in part the Trustee' s objection to confirmation of the Debtor’s
proposed plan. The court will sat an evidentiary hearing a which time the Debtor will be given the
opportunity to introduce evidence and testimony regarding his dam of home energy, food, and dothing
expensesin excess of the Nationa and Local Standards. The court will enter a separate order pursuant
to Fed. R. Bankr. P. 9021.
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