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MEMORANDUM DECISION

Whenthey filed ther Chapter 13 case, debtors George and Petricia Hanson (“the Hansons') were
under contract to pay $776.94 per monthto the U.S. Department of Education (“D.O.E.”) to retire sudent
loans. Because they owed the D.O.E. more than $77,000, alast payment would have been due some 99
months later. The Hansons proposed a Chapter 13 plan which would: 1.) pay $175 per month for 36
months to the Chapter 13 trustee to be digtributed to creditors induding the D.O.E. for any claimed
arrearage due on the student loan contract; and 2.) provide that the Hansons would pay directly to the
D.O.E. $437.27 per month on their student loans. The D.O.E. consented to this reduced payment “to
enhance the feasibility of the plan.”

The trustee objected to confirmetion of the plan for two reasons. Firdt, the plan unfarly
discriminates againgt a class of unsecured creditorsby paying the D.O.E. more than others. Second, the
plan proposes direct payments to the D.O.E. in an amount less than called for by the pre-bankruptcy
contract.

1) Non-dischargeable student loansdo not enjoy prioritystatusunder 11 U.S.C. 8 507. They
are generdly classified with other unsecured claims. However, 11 U.S.C. 8§ 1322(b)(1) authorizes a
Chapter 13 debtor, in formulating a plan, to designate classes of unsecured creditors, as provided in 11
U.S.C. 81122, whichstatesthat “[€]xcept as provided in[11 U.S.C. § 1122(b)], aplanmay placeadam
or an interest in aparticular dass only if such damor interest is substantialy smilar to the other clams or
interests of such class” 11 U.S.C. § 1322(b)(1) further provides that a plan “may . . . not discriminate
unfarly againgt any classso designated.” Courts have tried with little success to articulate atest for unfair
discrimination againg aclassof daims. InrelLeser, 939 F.2d 669, 672 (8™ Cir. 1991) (four-factor test);
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Inre Williams, 253 B.R. 220, 225 (Bankr. W.D. Tenn. 2000) (four-factor test); Inre Thibodeau, 248 B.R.
699, 704-05 (Bankr. D. Mass. 2000) (four-factor test); Inre Brown, 152 B.R. 232, 237-40 (Bankr. N.D.
1. 1999) (Iegitimatebasis for classficationtest), reversed under the nameMcCulloughv. Brown, 162 B.R.
506 (N.D. Ill. 1993); Inre Lawson, 93 B.R. 979, 984 (Bankr. N.D. Ill. 1988) (legitimate basis for
classfication test). Certainly not dl discrimination isunfair.

Under 11 U.S.C. § 1322(b)(5), a plan may “provide for the curing of any default within a
reasonabl e time and maintenance of paymentswhile the case is pending on any unsecured daim or secured
damonwhichthe last payment is due after the date on which the find payment under the planisdue.” 11
U.S.C. § 1322(b)(5) is typicdly used by debtors to mantain mortgage payments and other long-term
secured debt, while curing any arrearage through the plan. In re Bradley, 109 B.R. 182, 183 (Bankr. E.D.
Va. 1990); In re Wdlff, 22 B.R. 510 (B.A.P. 9" Cir. 1982); In re Fontaine, 27 B.R. 614, 615 (B.A.P.
g Cir. 1982). This provision has been interpreted by this court to permit current monthly home first
mortgage paymentsto be paid directly to the creditor without deduction of atrustee fee. Paymentson dl
other clams (including home mortgage arrearages) must be made to and through the trustee.

11 U.S.C. 8 1322(b)(5) specifically applies to a debtor maintaining payments on unsecured long-
term debt. Unsecured long-term debts may include some student loans. “Long-term student loan
obligations with payment terms that extend beyond completion of the planfdl squarely withinthe ambit of
section 1322(b)(5).” In re Benner, 156 B.R. 631, 634 (Bankr. D. Minn. 1993). Whilethat Satement is
true, it does not compd the concluson that the debtor may pay the creditor directly. The trustee's
disbursements can certainly be the source of the “maintenance of payments’ required by the statute.
Furthermore, fdlingwithinthe ambit of 11 U.S.C. § 1322(b)(5) does not preclude the application of other
datutory provisions.

The treatment of long-term unsecured claims under 11 U.S.C. 8§ 1322(b)(1) and 11 U.S.C. 8
1322(b)(5) appearsto bein conflict with the uniformity of trestment generdly required by 11 U.S.C. 8§
1322(b)(5) and is different from that prescribed in 11 U.S.C. § 1322(b)(1). If thereisindeed a conflict
(which we have yet to determine because that discrimination may not be unfair), “[t]he existence of a
conflictis[a] prerequisite to deciding that amore specific Satute prevails over one whichismore generd.”
Squillacotev. U.S., 739 F.2d 1208, 1215 (7" Cir. 1984). “Where there are two provisionsin astatute,
one of whichis general and designed to gpply to cases generaly, and the other is particular and relates only
to one case or subject withinthe scope of the generd provision, then the particular provisonmust prevail,;
and if both cannot gpply, the particular provison will be treated as an exception to the genera provison.”
Maiter of Thornhill Way 1, 636 F.2d 1151, 1156 (7" Cir. 1979).

11 U.S.C. § 1322(b)(5) is specific and dear initslanguage. 11 U.S.C. § 1322(b)(1) is more
generd in that it refers to dl classes of unsecured daims, not to dams having specific characteristics.
“[W]henwe areforced to choose between specific statutory provisonsand agenerd . .. [one], [acourt
will] err on the sde of specific provisonsin the belief that they reflect congressiond intent more clearly.”
Matter of Lifschultz Fast Freight Corp., 63 F.3d 621, 629 (7™ Cir. 1995). “A specific Satute takes




precedence over amore generd statute.” Matter of Johnson, 787 F.2d 1179, 1181 (7" Cir. 1986); see
also Centra Commercia Co. v. C.I.R., 337 F.2d 387, 389 (7" Cir. 1964). “11 U.S.C. § 1322(b)(5)
would be rendered largdy ineffective with respect to unsecured debt if sudent |oans could not be treated
thereunder . . .” Inre Benner, 156 B.R. 631, 633-634 (Bankr. D. Minn. 1993). So, whereit applies, 11
U.S.C. 8 1322(b)(5) trumps 11 U.S.C. § 1322(b)(2).

To come within the specific coverage of 11 U.S.C. § 1322(b)(5), the claim must be subject to a
schedule of payments which extends beyond the last payment under the plan. Thisistrue for the daim of
the D.O.E. Therefore, the Hansons' plan may treet the D.O.E. clam differently from shorter term clams
if that different trestment conforms with what is permitted by 11 U.S.C. § 1322(b)(5). What is permitted
iS curing any default within a reasonable time and “maintenance of payments’ while the case is pending.
“Maintenance of payments’ under 11 U.S.C. § 1322(b)(5) means that the debtor must respect the interest
rate and the monthly payment inthe origina contract during the plan. Inre Tavela, 191 B.R. 637, 640-41
(Bankr. E.D. Pa. 1996); Inre Javarone, 181 B.R. 151, 154 (Bankr. N.D. N.Y. 1995); Inre Murphy, 175
B.R. 134, 137 (Bankr. D. Mass. 1994).

Prior to bankruptcy, the Hansons owed a monthly payment of $776.94 to the D.O.E. That
payment was based on the origind principa amount of the sudent loanand the contract interest rate. The
Hansons Chapter 13 plan, however, proposes a monthly payment inthe amount of $437.27 tothe D.O.E.
“outsde of the plan.” “Under 11 U.S.C. 8 1322(b)(5), al of the payments of anote or contract remain
in ful force and effect . . . A change in the monthly payments does not condtitute the ‘ maintenance of
payments for thesepurposes.” Inre Tavdla, 191 B.R. 637, 640-41 (Bankr. E.D. Pa. 1996). If the plan
changes the interest rate or monthly payment, courts hold that the debtor is not maintaining payments for
the purposes of 11 U.S.C. §1322(b)(5). InreJavarone, 181 B.R. 151 (Bankr. N.D. N.Y. 1995). So,
while a sudent loan may be treated under 11 U.S.C. 8§ 1322(b)(5) asalong-termdebt, the Hansons' plan
does not meet the terms of that statute. If the requirements of the specific statute (11 U.S.C. 8 1322(b)(5))
are not met, then the more generd requirements of 11 U.S.C. § 1322(b)(1) must be observed. The
Hansons may not discriminate infavor of D.O.E., except inthe way condoned by 11 U.S.C. 8§ 1322(b)(5).

2)) Periodic payments to the trustee and disbursement by the trustee is the normd practice in
Chapter 13 cases and a departure from this norm is only appropriate when the debtor demonstrates a
ggnificant reason for doing so. In re Gregory, 143 B.R. 424 (Bankr. E.D. Tex. 1992); Inre Barber, 191
B.R. 879, 885(D. Kan. 1996). For example, thiscourt, like many courts, has drawn adistinction between
permitting adebtor to make current mortgage payments directly, but not others. See In re Aberegg, 961
F.2d 1307 (7" Cir. 1992).

Most reported decisions refuse to confirm plans that propose to pay certain creditors or classes
of creditors directly by the debtor, particularly when the proposed direct payment is to an unsecured
cdamant. InreReid, 179 B.R. 504 (E.D. Tex.); InreVeadey, 204 B.R. 24 (Bankr. E.D. Ark. 1996); In
re Bettger, 105 B.R. 607 (Bankr. D. Or. 1989); In re Hartdegen, 67 B.R. 230 (Bankr. N.D. Ala. 1986);
In re Evans, 66 B.R. 506 (Bankr. E.D. Pa. 1986); In re Eby, 38 B.R. 318 (Bankr. D. Or. 1984); Inre



Raines, 30 B.R. 555 (Bankr. D. N.J. 1983). Inre Gaskin, 79 B.R. 388 (Bankr. C.D. Ill. 1987); Inre
Gregg, 179 B.R. 828, 830 (Bankr. E.D. Tex. 1995); In re Weeden, 7 B.R. 106 (Bankr. D. R.I. 1980);
InreBlevins, 1 B.R. 442 (Bankr. S.D. Ohio 1979). No justification has been provided by the Hansons
for paying the D.O.E. “outside’ the Chapter 13 plan.

In concluson, the debtors plan cannot be confirmed. It fals to comply with 11
U.S.C. § 1322(b)(5) and fals to demondrate that its treetment of the D.O.E. clam is not unfair
discrimination between classes of unsecured claims.  Furthermore, it proposes an impermissible direct
payment to D.O.E. For those reasons, the plan cannot be confirmed. 1t may be so ordered.



