P 99-1789-C B/S Manzon v. Stant Corporation [2]
Judge Sarah Evans Barker Signed on 5/17/02

INTENDED FOR PUBLICATION AND PRINT
UNI TED STATES DI STRI CT COURT

SOUTHERN DI STRI CT OF | NDI ANA
I NDI ANAPCLI S DI VI SI ON

MANZON, PETER E,

Pl ai ntiff,
VS.

STANT CORPORATI ON!, CAUSE NO. [P99-1789-C-B/S

N N N N N N N N

Def endant .
7 Mary Lee Schiff
Ziemer Stayman Weitzd & Shoulders
P O Box 916

Evansville, IN 47706-0916

Micheel A Moffatt

Ogletree Deakins Nash Smoak & Stewar
One Indiana Square, Suite 2300
Indianapolis, IN 46204



UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

PETER MANZON,
Plantiff,

S P 99-1789-C-B/S

STANT CORPORATION,
Defendant.

SN N N N N N NS

ORDER DENYING DEFENDANT'SMOTION FOR SUMMARY JUDGMENT AND
GRANTING PLAINTIFFFSMOTION
FOR PARTIAL SUMMARY JUDGMENT

On July 28, 1999, Peter Manzon sued Stant Corporation (“ Stant”), his former employer, for
breach of contract and for violation of Indiana’s Wage Act, Ind. Code 822-2-5-1 et seq. Defendant
counterclaimed for conversion of acompany vehicle in violation of Ind. Code §35-43-4-3 and §35-24-
3-1. Summary judgment was granted to Defendant on the statutory wage claim on March 30, 2001.
At that time, the Court aso entered summary judgment in favor of Plaintiff on the converson
counterclam. Before the court are cross motions for summary judgment on the breach of contract

clam. For the reasons set forth below, Defendant’ s Motion for Summary Judgment iSDENIED. We

GRANT Paintiff’sMotion for Partid Summary Judgment.



Background Facts

Manzon’s Employment at Stant

Manzon worked at Stant as its Executive Vice Presdent and as General Manager of Standard-
Thomson Corporation, awholly owned subsidiary of Stant. On May 7, 1997, Stant was acquired by
Tomkins Corporation and E&W Acquisition Corp. Tomkins aso had recently acquired The Gates
Corporation d/b/a The Gates Rubber Company (“Gates’). In April of 1998, Tomkins acquired
another company, Schrader-Bridgeport. Following this acquisition, Im Wiggins served as president of
the Stant Companies and the Schrader Companies. These two companies were reorganized into a new
Fuid Sysems divison in March of 1999. Later that month, Wiggins decided to terminate Manzon's
employment and notified Manzon of thisfact on March 29, 1999. Manzon continued to report to work
through the first week of April. During thistime, he discussed operations a one of the plants with Brian
Bauer, amanager at the Schrader Companies, to whom Manzon's responsibilities were assgned.

Bauer eventudly told Manzon that he “felt it would be better and easier for al parties concerned if
[Manzon] did not come into the building when [Bauer] wasthere” Bauer Dep. a 89. Under the

Employment Agreement, the effective date of Manzon's termination was May 31, 1999.

The Employment Agreement

The terms of Manzon's employment and his severance package are governed by an



Employment Agreement entered into on October 31, 1996. Ex. 40. The provisions of the contract are
st forth in greater detail below, but an overview is gppropriate here. Section 4(c) of the contract
provides that Manzon is entitled to certain severance benefits if his employment is terminated following
achange in control of ownership of Stant. These benefits may be reduced, however, if appropriate
pursuant to section 4(d) of the Employment Agreement, a clause of the contract dedling with section
280G of the Tax Code. Section 280G of the Tax Code prohibits a corporate employer from deducting
from its taxes any amount that congtitutes an excess parachute payment to a corporate executive as the
result of achangein control of the corporate employer. 26 U.S.C. 8280G. Section 4(d) states that
Manzon's saverance benefit will be reduced if Stant would not be able to deduct for federal income tax
purposes any part of the severance benefit by reason of section 280G of the Tax Code. Section 5(b),
another provison of the contract important to this dispute, requires Manzon to release the company
from liability to him arisng out of his employment, except that Manzon need not release Stant from

ligbility based on breach of the Employment Agreement.

Severance Benefits and Negotiations

Following the notice of termination, Mary Kloepfer, legal counsd for Gates, drafted a letter
etting forth the specific amounts and benefits Stant was willing to pay Manzon in full satisfaction of its
obligations under the Employment Agreement in return for afull rdease. On May 10, 1999, Wiggins
gavethisletter to Manzon. Ex. 14. Manzon'slegd counsd, Mary Lee Schiff, reviewed the letter, and
on May 12, 1999, she sent aletter to Kloepfer contending that the amounts were inconsstent with the

terms of Manzon’'s Employment Agreement. Pl.’s Tab |1, #100061. Schiff also asked to review the
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determination under section 280G of the Tax Code prepared by the company’ s accountants. 1d. In
response, Kloepfer sent to Schiff the opinion prepared by the accounting firm of Delitte & Touche,
LLP. A.sTab I, #100092. Stant had terminated a number of executives with Employment
Agreements smilar to that of Manzon's, and Delaitte & Touche had done section 280G calculations for
each of these executives, including Manzon. From there, the parties' lawyers continued to exchange
letters contesting the severance benefits to which Manzon is entitled under the Employment Agreement.

Ther dispute gave rise to thislitigation, and the Complaint was filed on July 28, 1999.

TheParties' Theories of the Case

The parties have filed cross motions for summary judgment on Manzon's clam for the benefits
alegedly owed him under the Employment Agreement entered into with Stant on October 31, 1996.
The parties agree that, because Manzon’' s employment was terminated by Stant for its convenience
following a change of control of the company, section 4(c) of the contract establishesthat Manzon is
entitled to certain “change of control” benefits. Both parties dso acknowledge that Manzon has not
been paid any portion of the digputed amount set forth in the contract. About apparently everything

e, they disagree heartily.

Defendant seeks summary judgment on al clamsraised by Manzon. Under Stant’ s theory of
the case, while section 4(c) provides that certain benefits should be paid to Manzon, section 4(d)
establishes that the amounts due under section 4(c) are subject to reduction for tax purposes.

Defendant contends that it offered to pay Manzon the proper amounts, as required by section 4(d) and



as determined by Dedloitte & Touche, and that because Deloitte & Touche s cdculation of the
necessary reductionsis binding on Manzon, Stant cannot be held liable under the contract. Plaintiff
opposes Stant’ s motion with the argument that section 4(d) requires more process than Deloitte &

Touche' s cdculation and that Stant did not fulfill these obligations.

Faintiff seeks only partid summary judgment. Specificdly, Plantiff asks the Court to find that
Defendant is liable under the contract because, as ameatter of law, Stant breached the Employment
Agreement. Manzon further moves for summary judgment that Stant is liable for attorney fees and
costs under the contract. Findly, Plaintiff asksthat atrid be scheduled to determine the amount of
damages and attorney fees and costs due to him pursuant to the Employment Agreement.! Manzon
submits that Stant breached the contract in one or both of two ways. (1) by not yet paying to Manzon
the amounts he is entitled to receive under certain subsections of section 4(c) and/or (2) by violating
section 4(d) of the Employment Agreement when it failed to follow the contractudly-required
procedure for caculating tax-related reductionsin his severance benefits. One of Stant’ s argumentsin
opposition to Plaintiff’s motion for partid summary judgment is, not surprisingly, the same asits
argument for summary judgment in itsfavor. Namely, according to Defendant, offering to Manzon the
amounts set forth in Deloitte & Touche' s binding determination precludes the Court from finding that
Stant breached the contract as a matter of law. Stant aso defends its failure to pay the severance

benefits on the ground that Manzon has thus far neglected to fulfill the condition precedent of signing a

'Federd Rule of Civil Procedure 56(c) permits “summary judgment, interlocutory in character .
.. onthe issue of ligbility one dthough there is a genuine issue as to the amount of damages”
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generd release as required by section 5(b) of the Employment Agreement.

We address the parties interpretations of these various sections of the Employment Agreement

in light of the standard for summary judgment and Indiana rules of contract interpretation.

Standard for Summary Judgment as Applied to Contract Cases

The Federd Rules of Civil Procedure mandate that motions for summary judgment be granted if
the designated evidence shows that there is no genuine issue asto any materid fact and that the moving
party is entitled to summary judgment as a maiter of law. See Fed.R.Civ.P. 56(c). A genuine issue of
materid fact exigsif there is sufficient evidence for areasonable jury to return averdict in favor of the

non-moving party on the particular issue. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

“Generdly, condruction of awritten contract is a question of law for which summary judgment is

particularly appropriate.” Northern Indiana Public Service Co. v. Dabagia, 721 N.E.2d 294, 299

(Ind.Ct.App. 1999) (citation omitted). Only when a contract is ambiguous or uncertain in its terms will
extringc facts be useful in congtruing the contract and ascertaining the intent of the parties. See Fresh

Cut, Inc. v. Fazli, 650 N.E.2d 1126, 1133 (Ind. 1995). Otherwise, interpretation of the contract “is

purely a question of law to be determined by the trid court.” 1d. (citation omitted). Hence, our job is
to determine whether the Employment Agreement is ambiguous in any of its terms materid to the
dispute before us. In conddering this question, we must draw dl reasonable inferencesin the light most

favorable to the non-moving party. Spraying Sys. Co. v. Ddavan, Inc., 975 F.2d 387, 392 (7" Cir.
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1992). Summary judgment is required only if it is clear that the non-moving party will be unable to

satisfy the legd requirements necessary to establish his or her case or defense. Celotex Corp. v.

Catreit, 477 U.S. 317, 322 (1986).

Section 4(c) Severance Benefits

As explained above, the parties’ disagreement focuses on whether section 4(d) permits
Defendant to reduce Manzon's severance benefits under section 4(c) in reliance on Deloitte &
Touche's calculations pursuant to section 280G of the Tax Code. To some degree, the parties agree
on the details of what section 4(c) requires, but, with regard to one provision of section 4(c), the parties
present extensive argument for their respective postions. We respond to their contentions below and
determine that there is no genuine issue of materiad fact that subsection 4(c)(iii) requires Stant to pay
incentive compensation to Manzon, subject to reduction under section 4(d). In addition, before
addressing the viability of Stant’s defense based on section 4(d), we explain other provisons of section
4(c). However, because the extent of and bases for the parties' disagreement on these subsectionsis
not clear from the summary judgment submissions and because resolution of these dioutesis not
necessary to our summary judgment ruling, we do not choose between their respective postions a this

juncture.

The interpretation of section 4(c)(iii) is hotly contested. Another provision of the contract
edablishes that, during his employment, Manzon was entitled to incentive compensation if he satisfied

certain job performance requirements adopted for Stant executives. Ex. 40, 82(b). Section 4(c)(iii)



provides for incentive compensation in the event that Manzon's employment is terminated. Specificaly,
this dlause establishes that, upon termination, Manzon will be paid “any earned but unpaid
compensation” under the compensation plan in which he participated while employed. Manzon clams
that heis owed $91,802.007 in incentive compensation for fiscal year 1999. Stant maintains that

Manzon is owed nothing under section 4(c)(iii).

While Stant disputes neither that Standard-Thomson, the divison managed by Manzon,
exceeded itsfinancia goas nor that Manzon achieved the persona objectives required of him for the
year, Defendant takes the position that Manzon did not “earn” hisbonus. Stant points out that Manzon
was not employed at the time bonuses were paid in 1999 and argues that the 1997-1998 Management
Bonus Plan (“*Bonus Plan”) requiresthat in order to paid a bonus the employee must be employed by
Stant at the time the bonus becomes payable. The Bonus Plan states, in part:

The bonus will be forfeited if the Participant terminates for any reason prior to the time

bonuses are paid unless the termination is the result of an adminidrative discharge,

retirement, or death ...

Ex. 2a 5. Plantiff counters that the termination of his employment was the result of adminigtrative
discharge, thereby entitling him to the incentive compensation even though he was not employed on the

date bonuses were paid.

We address whether the term “adminigtrative discharge’ gpplies to the circumstances of

Thisfigureis equa to 50% of Manzon's base sdlary plus an additiona amount calculated using
aformuladlegedly employed in past years at Stant.
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Manzon'stermination. Stant offers the following definition of the term:

An employeeis adminigratively discharged when his’her job is diminated, thet job is
not replaced within one year, and the terminated employee does not have an
Employment Agreement that provides for severance benefits

Wiggins Aff. 115 (emphasis added). However, asthis definition is nowhere included in the contract or

Bonus Plan (or in any contemporaneous document), it is not controlling. See Western Ohio Pizza, Inc.

v. Clark Oil & Refining Corp., 704 N.E.2d 1086, 1091 (Ind.Ct.App. 1999) (“ This court will not

construe clear and unambiguous provisons, nor will we add provisions not agreed upon by the
parties.”) (emphass added). Instead, we must gpply the plain and obvious meaning of the language

used inthe contract. Tatev. Securalns., 587 N.E.2d 665, 668 (Ind. 1992). Based on dictionary

definitions of “adminigrative’ and “discharge” Plaintiff argues that “adminidrative discharge’ isa
management or supervisory decison (*adminigtrative’) to terminate a person’ s employment
(“discharge’), which is exactly what happened to Manzon in this case. Stant decided that his services

were no longer required so it fired him.®

3Defendant atempts to refute this logic by arguing that, under Plaintiff’ s proffered definition, dl
discharges would be adminigtrétive, i.e., the result of a management decision, thereby rendering the
word “adminigrative’ meaningless. As Stant correctly points out, it is contrary to the rules of contract
interpretation to render aterm meaningless. Robinson v. Century Personnel, Inc., 678 N.E.2d 1268,
1270 (Ind.Ct.App. 1997). However, the use of the adjective “adminigtrative’ servesto distinguish the
type of discharge a issue here from another type of discharge that the exception to forfeiture would not
include. For instance, an employee who quits her job because she finds the working conditions
intolerable would fit the broad category of “discharge,” but her decison to leave would be more
accurately described as “congructive discharge.” Thistype of termination is not included under the
meaning of adminigtrative discharge because a manager did not necessarily make an explicit decison to
fire the person who leaves her job due to intolerable working conditions. In short, contrary to
Defendant’ s argument, under the plain and ordinary meaning of “adminigtrative discharge,” the word
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Hence, we find that Plaintiff is entitled to incentive compensation pursuant to section 4(c)(iii),
subject to reduction for tax purposes under section 4(d) of the contract, an issue that we address
below. Defendant dso argues that even if incentive compensation is due to Manzon, the figure of
$91,802.00 isincorrect. Thisquegtion is reserved for trid asit pertains to damages, and Plaintiff’s
motion for summary judgment seeks only a determination of liability. Nor is resolution of the correct

amount necessary or gppropriate to the resolution of Stant’s motion for summary judgment.

These same issues — reduction under section 4(d) and the exact amount of damages—arein
play for most of the remainder of the subsections setting forth severance benefits, which we describe
briefly here. For two provisons, the parties actualy agree on the amount established by section 4(c),
depending on whether section 4(d) requires deductions. Section 4(c)(viii) establishes that Stant will
ether permit Manzon to continue his various insurance programs or pay an amount equivaent to the
cost of obtaining comparable benefits. In Wiggins May 10, 1999 |etter to Manzon, Stant offered to
pay Manzon $7,968.24 in lieu of providing him with long-term disability insurance® in return for a
release from further obligations under the contract.> Ex. 14 at 2. Manzon does not dispute that

payment of this amount would satisfy Stant’ s obligation under section 4(c)(viii). P.’s Mat. for

“adminigrative’ is not superfluous.

“According to thisletter, Manzon was able to remain enrolled in the other insurance programs,
such as medical insurance and life insurance, included in section 4(c)(viii) of the contract. Ex. 14 & 2.

SStant contends that this letter is not an admission that it “owes’ Manzon any amount of money,
but an “offer” to pay Plaintiff these amountsin return for agenerd release. Def.’sOpp. a 6. We
accept this digtinction, but note that, in the aasence of argument rebutting specific points from the letter
rased by Manzon in his summary judgment briefing, the distinction carries little weight.
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Summary Judgment at 22. Likewise, the parties agree that section 4(c)(x) of the Employment
Agreement, which concerns Manzon's 401(k) plan, establishes that Manzon is entitled to $5,160,

subject to reduction under section 4(d) of the contract.

For the three other provisions of section 4(c) a issue here, the parties calculations differ
widdly. Under section 4(c)(ix), which aso concerns benefit plans, Manzon clams that he is entitled to
$61,693.00. Stant computes this amount at $27,109.90. Ex. 14 at 3 (5/10/99 letter from Wigginsto
Manzon). Section 4(c)(vi) concerns severance benefits based on salary and incentive compensation.
Paintiff caculates this amount a $387,000.00; whereas, Stant claims that it owes only $258,000.00.
P.’sMot. for Summary Judgment at 20-21; Ex. 14 a& 1. The last dispute under section 4(c) asto
amount concerns another provision for incentive compensation. Under section 4(c)(vii), Manzon clams
that he is owed $5,375.00 or 50% of his sdary for the month of May 1999 as unpaid incentive
compensation. Pl.’s Mot. for Summary Judgment at 21-22. Defendant does not respond specificaly
to Manzon's contention under this provison. For these clauses, we reiterate that the exact amount due
isan issue suitable for trid on damages, depending on our determination of liability based on the parties

arguments concerning other provisons of the Employment Contract.

Findly, one other provision that recurs throughout section 4(c) merits condderation here.
Sections 4(c)(ii)(vi)(ix) and (x) dl contain language stating that the amounts due under these sections
ghdl be pad “within five (5) business days after the Termination Date.” The parties agree that the
“Termination Date’ for Manzon's employment under the contract is May 31, 1999. June 7, 1999 was
the fifth business day following the Termination Date. Sections 4(c)(vii) and (Viii) do not specify when
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those amounts should be paid. Again, we note that the parties agree that no amounts under these

provisions have been paid to date.

Section 4(d) Deter mination of Cutbacks Pursuant to §280G of the Tax Code

Defendant clams that although it has not yet paid the section 4(c) severance benefits discussed
above, it is entitled to summary judgment on Plantiff’s breach of contract clam. According to Stant,
summary judgment is warranted because it offered, on May 10, 1999, to pay Manzon these benefits as
reduced by Deloitte & Touch€e' s determination under section 4(d) of the Employment Agreement.
Defendant contends that Manzon cannot rglect Deloitte & Touch€e' s determination unless it was made
in bad faith, which, according to Defendant, it was not. Stant’s argument misses the mark and,
ultimatdy, demondrates that Manzon is entitled to summary judgment because Stant failed to follow the
procedures required by section 4(d) of the contract and to pay the severance benefitsin atimely

manner.

As acknowledged by Plaintiff, the contract certainly provides Deloitte & Touche aroleto play
in determining Stant’ s severance benefits. Section 4(d) establishesthat “[f]or the purposes of this
Agreement, the Company’ s independent auditors shal determine the value of any deferred payments or
benefits in accordance with the principles of section 280G of the Tax Code...” However, contrary to
Stant’s argument, reliance on Deloitte & Touche s caculations does not satisfy dl of its obligations
under this section of the contract. The sentence quoted above continues that “... and tax counsel

selected by the Company’ s independent auditors and acceptable to the Company shdl determine the
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deductibility of payments and benefits to which Executiveis entitied.” Under the language of the
contract, as persuasively argued by Manzon, two decision makers — independent auditors and tax
counsel —must complete their respective tasks before section 4(d) can judtify reducing Manzon's

severance benefits under section 4(c).

Stant’ s argument in opposition to this interpretation of the Employment Agreement contravenes
anumber of rulesfor interpreting contracts governed by the law of this sate. Most importantly, this
contract, like dl other Indiana contracts, must “be read as awhole when trying to ascertain the intent of

the parties” Peoples Bank & Trust Co. v. Price, 714 N.E.2d 712, 717 (Ind.Ct.App. 1999). Instead

of abiding by this principle, Defendant bases its argument on the parsing of the last sentence in section
4(d), which states that “[a]ny determination made by the Company’ s independent auditors or by tax
counsd pursuant to this paragraph shal be conclusive and binding on Executive.” Stant contends that
“[t]he use of the digunctive ‘or’ revedsthat Stant was not required to obtain the opinions of both tax
counsd and its independent auditors before the opinion of Deloitte & Touche became * conclusive and
binding' on the Executive.” Def.’sResp. a 25. Stant continues that the use of “any,” meaning “one or
another” demongtrates that both opinions were not required before Manzon became bound by the

independent auditor’ s determination. 1d.

This argument improperly ignores two other sentencesin section 4(d). Peoples Bank & Trudt,

714 N.E.2d at 717; see also George Uzdlac & Associates, Inc. v. Guzik, 663 N.E.2d 238, 241

(Ind.Ct.App. 1996) (“[W]hen examining a contract it is viewed as awhole, not each itemin isolation.”)

(citation omitted). One part of section 4(d), as dso quoted above, states that “[f]or purposes of this
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Agreement, the Company’ s independent auditors shal determine the vaue of any deferred payments or
benefits in accordance with the principles of section 280G of the Tax Code, and tax counsd . . . shdl
determine the deductibility of payments and benefits to which Executiveis entitled.” (emphadis added).
The clear language of this sentence divides the tasks associated with section 280G of the Tax Code
between two actors. Independent auditors calculate the value of payments and benefits, and tax
counsdl determines whether these payments and benefits are deductible. Another sentence in section
4(d), ignored by Defendant’ s interpretation of the clause, strengthens our interpretation. The
Employment Agreement also sates that “[t]he Severance Benefit shall be reduced only to the extent
required, in the opinion of such tax counsel, to prevent such nondeductibility for federal income tax
purposes of any part of the remaining Severance Benefits and other payments and benefits to which
Executive isentitled.” Section 4(d) (emphasis added). In other words, Manzon's benefits could not be
reduced unless tax counsel determined that such deductions were necessary to avoid additional tax
ligdbility for Stant. To accept Stant’ s argument that “any” determination by auditors “or” tax counsdl
would be binding on Manzon would be to ignore the remainder of section 4(d), which we cannot do.

Peoples Bank & Trust, 714 N.E.2d at 717; George Uzelac, 663 N.E.2d at 241; The Pantry, Inc. v.

Stop-N-Go Foods, Inc., 777 F. Supp. 713, 727 (S.D. Ind. 1991) (“each individual statement must be

consdered in the framework of the entire section”) (citation omitted).

Stant violates another basic tenet of contract interpretation when it argues that section 4(d)
“dlow[g Stant to utilize tax counsd to determine whether the payments it made under the agreement

were deductible for its federal income tax returns, but not to require separate approva by atax
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attorney before Deloitte & Touche's cut back determination became binding on the executive” Def.'s
Resp. a 26. Thisreading of section 4(d) construesit to mean that Stant can hire atax attorney to help
it file its own tax returns, but that the tax attorney’ s decisons will have no impact on Manzon's
compensation. Defendant offers no explanation as to why Manzon and Stant would enter into an
agreement permitting Stant to undertake an action that would have no effect on Manzon. Such an
understanding of the contract runs counter to the practice of refusing to import ambiguity into a contract

“merely because controversy exists between the parties concerning the proper interpretation of the

terms.” Blumev. Stewart, 715 N.E.2d 913, 915 (Ind.Ct.App. 1999).

Another of Defendant’ s arguments for its position that tax counsel was not required to assigt in
the section 280G determination is likewise unavailing. In an attempt to convince the Court that the
contract permits Stant’ s sole reliance on the opinion of Deloitte & Touche, Defendant offers evidence
that fourteen other executives who signed smilar agreements and whose employment was terminated
under smilar circumstances did not require the retention of a separate tax attorney to approve Deloitte
& Touche'swork. Def.’sRes. a 26: Harris Aff. 115-9; Margetts Aff. b-7. Defendant also submits
that the use of outside tax counsdl israrely used to check independent auditors determinationsin the
relevant business community. Def.’s Resp. a 26; Wilson Dep. at 40. Contrary to Defendant’s
suggestion, however, thisinformation does not contribute to the analysis of the Employment Agreemen.

In the absence of ambiguity, asisthe case here, courts do not “view extringc evidence, but will instead

-15-



apply the contractua provisions” George Uzelac, 663 N.E.2d at 240 (citation omitted).

Defendant’ s find argument that it complied with section 4(d) and that this compliance defegts
Manzon's breach of contract claim relies on its hiring of Raymond Maone, of Baker & Hogetler, LLP,
in February of 2001. This contention isaclassic example of too little, too late. Stant cannot rely on
Maon€e's gpprova of Deloitte & Touche s determination because Maone's approval of the
independent auditor’ swork is qualified at best. For instance, section 280G of the Tax Code prohibits
deductions for excess parachute payments and defines * parachute payment” as “payment in the nature
of compensation to . . . [an] individud if such payment is contingent on a change in the ownership or
effective control of the corporation.” 26 U.S.C. 8280G(b)(2)(A)(i). Deloitte & Touche did not
determine whether Manzon' s termination was contingent on a change of control, but rather relied on
Stant’ s representation to that effect. Kah Dep. at 111-12. However, Maone opined that a threshold
issue in any 280G andysisis whether payment to the individua was in fact contingent on a change of

control.” Malone Dep. at 53-54. Such second-guessing is hardly the stamp of approval from tax

%We dso note the limited persuasive vaue of the other executives decisions not to pursue
enforcement of the language of the contract. They may have placed more trust in Stant or in the work
of independent auditors (a decison they may regret now in light of recent Arthur Andersen scandds
shaking the consulting and accounting professions). It is aso possble that the other executives were
aufficiently satisfied with their severance packages that they smply decided to avoid the stress and
expense of litigation.

"Whether the termination of Manzon's employment was contingent on a change of control
should have been an important avenue of inquiry when determining his severance benefits. The effective
date of termination was May 31, 1999, but the last change in control of ownership a Stant was on May
9, 1997 when Tomkins purchased Stant. Under the Internal Revenue Service s proposed regulations
for enforcing section 280G of the Tax Code, payments made after one year following the date of
change in ownership or control are “ presumed not to be materidly related to the change in ownership
or control.” Prop. Reg. 81.280G-1, Q& A-22(b) (emphasis added).
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counsel required by section 4(d) of the contract.

Indeed, it isthe very fact of “ second”-guessing that prevents Stant from successfully claming
that hiring Maone stisfied its obligations under the Employment Agreement. Section 4(d) of the
contract mandated that the two processes for determining whether a reduction in Manzon’s severance
benefits occur nearly smultaneoudy, but also separately. Independent auditors were to “ determine the
vaue of any deferred payments or benefits’ and tax counsel was to “determine the deductibility of
payments and benefits.” Ex. 40, 84(d). Each actor had ajob to perform consistent with its own sphere
of professiona responghility. It is not enough that Maone haf-heartedly approved a determination

made two years earlier by the independent auditors.

Furthermore, Stant retained Maone' s services far too late to fulfill its obligations under the
contract. Asexplained in the discussion of section 4(c) above, for certain benefits, the contract clearly
requires payments to have been made “within five (5) business days after the Termination Date,”
meaning that Manzon should have received his benefits by June 7, 1999. Defendant pays little attention
to thisissue in its summary judgment briefs, but this aspect of the contract is no empty promise. In
Indiana, “timeis of the essence of a contract, and the performance, at the time fixed or prescribed, of
the conditions or gtipulations therein by the contracting party upon whom such duty rests, is

indispensable ...” Ohio Valey Buggy Co. v. Anderson Forging Co., 81 N.E. 574, 577 (Ind. 1907).

Section 4 of the contract sets forth two requirements rlevant to our analysis: (1) that certain payments
under section 4(c) be paid by June 7, 1999 and (2) that these payments be reduced for purposes of

section 280G of the Tax Code if tax counsel determines that such reduction is necessary. In order
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for both obligations to be fulfilled, Stant should have sought the opinion of tax counsd long before

February of 2001 when Maone was hired.

Stant’s only theory of the case in support of its own motion for summary judgment was that its
offer to pay Plantiff the amounts caculated in good faith by its independent auditors satisfied its
obligations under the contract. Because we find as a matter of law, for the reasons explained above,
that section 4(d) of the Employment Agreement also required tax counsel to determine whether
reductions were required pursuant to section 280G of the Tax Code, Stant is not entitled to summary

judgment.

To the contrary, our andys's demondrates that, on thisbass, Plantiff isentitted to a
determination that Stant breached the contract. We must, however, address one last argument from

Defendant in its effort to negete this conclusion.

Section 5(b) General Release

Section 5(b) of the Employment Agreement provides that “[i]n consderation for the amounts
and benefits due [Manzon] under Section 4 above, and as a condition of receiving any such amounts or
benefits, [Manzon] shdl ... deliver to the Company agenerd release (the “Generd Releasg’). Ex. 40,
85(b). According to the contract, the Generd Release shdl rdease Stant and various individuds
associated with Stant from any ligbility arising out of or relating in any way to Manzon's employment.
Id. On the basis of section 5(b), Stant argues that Manzon is not entitled to a determination that Stant

has breached the Employment Agreement as a matter of law. Def.’sResp. at 1-2. Specificaly, Stant
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contends that section 5(b) requires Manzon to sgn the General Release as a condition precedent to
recelving any benefits from Stant. Becauise Manzon has not Sgned the General Release, so the
argument goes, he is not yet digible to recaive the benefits set forth in the Employment Agreement, and,
therefore, Stant cannot be shown to have breached the Employment Agreement by its failure to pay the

benefits.

While superficidly gppeding, this argument is ultimately without merit. As correctly set forth by
Defendant, “[a] condition precedent is ... a condition which must be fulfilled before the duty to perform

an exiging contract arises” Barrington Management Co., Inc. v. Paul E. Draper Family, Ltd., 695

N.E.2d 135, 141 (Ind.Ct.App. 1998). However, it isaso thelaw in Indianathat “a party may not rely
on the failure of a condition precedent to excuse performance when that party’ s action or inaction

caused the condition to be unfulfilled.” Hamlin v. Steward, 622 N.E.2d 535, 540 (Ind.Ct.App. 1993).

Manzon persuasively argues that Stant’ s actions prevented him from signing the General Release
intended by the contract, thereby causing the failure of the condition precedent. Inits argument on this
point, Stant quotes only selectively from the Employment Agreement. Stant excludes the conclusion of
section 5(b), which satesthat “the Generd Release shdl not release the Company from any of its
obligations under this Agreement.” Ex. 40, 85(b) (emphasis added). Following Manzon's
termination, on May 10, 1999, Wiggins sent Manzon the letter referred to above in the discussion of
benefits under section 4(c). Ex.14. The letter purported to confirm the terms of their agreement
regarding the termination of Manzon's employment. 1d. & 1. Rather than including a generd release

limited in its extent to the terms sat forth in section 5(b) of the Employment Agreement, the letter stated
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that acceptance of its terms would “ discharge dl obligations Stant may now or in the future have to you
under the Employment Agreement...” Id. (emphasis added). Because of the expangion of its
expectations regarding a generd release beyond the extent set forth in the Employment Agreement,
Stant cannot now rely upon the condition precedent to excuse its performance of the contract.
Defendant falls to establish a genuine issue of materid fact on the basis of this argument that it did not

breach the contract. Manzon is entitled to partid summary judgmen.

Section 6 Attorney Fees

Faintiff’s Mation for Partid Summary Judgment aso seeks a determination that Defendant is
liable for payment of Manzon's attorney fees and cogdtsin thiscase. Section 6 of the Employment
Agreement provides that:

In any dispute or controversy arisng under this Agreement following a Change of

Control, the Company agreesto pay the reasonable fees and expenses of one legd

counsd for Executive; provided, however, that Executive actsin good faith and in the
reasonable belief of the merit of Executive s postion.

Ex. 40, 86. Defendant’s response to Manzon's demand is that “[i]t is contrary to Indiana public
policy...to alow recovery of atorney’s fees by anon-prevailing party.” Def.’sRep. at 27. Because
the effect of our rulings today isthat Plaintiff has prevailed, a least with respect to liability, we conclude
that Manzon is entitled to atorney fees, pursuant to Section 6 of the Employment Agreement. The

reasonableness of submitted fees and expenses can be determined in conjunction with the damages

phase of this litigation.
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Conclusion

For the reasons set forth above, Defendant’s Motion for Summary Judgment is DENIED and

Faintiff’ s Maotion for Partid Summary Judgment is GRANTED.

It isso ORDERED this day of May 2002.

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana

Copy to:

1 Mary Lee Schiff

Ziemer Stayman Weitzd & Shoulders
P O Box 916

Evansville, IN 47706-0916

Micheel A Moffatt

Ogletree Deakins Nash Smoak & Stewar
One Indiana Square, Suite 2300
Indianapolis, IN 46204
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