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determining percentage of total com-
bined voting power owned by United
States shareholders provided by para-
graphs (b) and (c) of §1.957-1, shall
apply.

[T.D. 6765, 29 FR 14879, Nov. 3, 1964]

§1.1250-1 Gain from dispositions of
certain depreciable realty.

(a) Dispositions after December 31,
1969—(1) Ordinary income. (i) In general,
section 1250(a)(1) provides that, upon a
disposition of an item of section 1250
property after December 31, 1969, the
applicable percentage of the lower of:

(a) The additional depreciation (as
defined in §1.1250-2) attributable to pe-
riods after December 31, 1969 in respect
of the property, or

(b) The excess of the amount realized
on a sale, exchange, or involuntary
conversion (or the fair market value of
the property on any other disposition)
over the adjusted basis of the property,
Shall be treated as gain from the sale
or exchange of property which is nei-
ther a capital asset nor property de-
scribed in section 1231 (that is, shall be
recognized as ordinary income). The
amount of such gain shall be deter-
mined separately for each item (see
subparagraph (2)(ii) of this paragraph)
of section 1250 property. If the amount
determined under (b) of this subdivi-
sion exceeds the amount determined
under (a) of this subdivision, then such
excess shall be treated as provided in
subdivision (ii) of this subparagraph.
For relation of section 1250 to other
provisions, see paragraph (c) of this
section.

(ii) If the amount determined under
subdivision (i)(b) of this subparagraph
exceeds the amount determined under
subdivision (i)(a) of this subparagraph,
then the applicable percentage of the
lower of:

(a) The additional depreciation at-
tributable to periods before January 1,
1970, or

(b) Such excess,

shall also be recognized as ordinary in-
come.

(iii) If gain would be recognized upon
a disposition of an item of section 1250
property under subdivisions (i) and (ii)
of this subparagraph, and if section
1250(d) applies, then the gain recog-
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nized shall be considered as recognized
first under subdivision (i) of this sub-
paragraph. (See example (3)(i) of para-
graph (c)(4) of §1.1250-3.)

(2) Meaning of terms. (i) For purposes
of section 1250, the term disposition
shall have the same meaning as in
paragraph (a)(3) of §1.1245-1. Section
1250 property is, in general, depreciable
real property other than section 1245
property. See paragraph (e) of this sec-
tion. See paragraph (d)(1) of this sec-
tion for meaning of the term applicable
percentage. If, however, the property is
considered to have two or more ele-
ments with separate periods (for exam-
ple, because units thereof are placed in
service on different dates, improve-
ments are made to the property, or be-
cause of the application of paragraph
(h) of §1.1250-3), see the special rules of
§1.1250-5.

(ii) For purposes of applying section
1250, the facts and circumstances of
each disposition shall be considered in
determining what is the appropriate
item of section 1250 property. In gen-
eral, a building is an item of section
1250 property, but in an appropriate
case more than one building may be
treated as a single item. For example,
if two or more buildings or structures
on a single tract or parcel (or contig-
uous tracts or parcels) of land are oper-
ated as an integrated unit (as evi-
denced by their actual operation, man-
agement, financing, and accounting),
they may be treated as a single item of
section 1250 property. For the manner
of determining whether an expenditure
shall be treated as an addition to cap-
ital account of an item of section 1250
property or as a separate item of sec-
tion 1250 property, see paragraph
(d)(2)(iii) of §1.1250-5.

(3) Sale, exchange, or involuntary con-
version after December 31, 1969. (i) In the
case of a disposition of section 1250
property by a sale, exchange, or invol-
untary conversion after December 31,
1969, the gain to which section
1250(a)(1) applies is the applicable per-
centage for the property (determined
under paragraph (d)(1) of this section)
multiplied by the lower of (a) the addi-
tional depreciation in respect of the
property attributable to periods after
December 31, 1969, or (b) the excess (re-
ferred to as gain realized) of the amount
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realized over the adjusted basis of the
property.

(ii) In addition to gain recognized
under section 1250(a)(1) and subdivision
(i) of this subparagraph, gain may also
be recognized under section 1250(a)(2)
and this subdivision if the gain realized
exceeds the additional depreciation at-
tributable to periods after December
31, 1969. In such a case, the amount of
gain recognized under section 1250(a)(2)
and this subdivision is the applicable
percentage for the property (deter-
mined under paragraph (d)(2) of this
section) multiplied by the lower of (a)
the additional depreciation attrib-
utable to periods before January 1,
1970, or (b) the excess (referred to as re-
maining gain) of the gain realized over
the additional depreciation attrib-
utable to periods after December 31,
1969.

(iii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. Section 1250 property which has
an adjusted basis of $500,000 is sold for
$650,000 after December 31, 1969, and thus the
gain realized is $150,000. At the time of the
sale the additional depreciation in respect of
the property attributable to periods after
December 31, 1969, is $190,000 and the applica-
ble percentage is 100 percent (paragraph
(d)(1)(i)(e) of this section). Since the gain re-
alized ($150,000), is lower than the additional
depreciation ($190,000), the amount of gain
recognized as ordinary income under section
1250(a)(1) is $150,000 (that is, 100 percent of
$150,000). No gain is recognized under section
1250(a)(2).

Example 2. Section 1250 property which has
an adjusted basis of $440,000 is sold for
$500,000 on December 31, 1974, and thus the
gain realized is $60,000. The property was ac-
quired on March 31, 1966. At the time of the
sale, the additional depreciation attributable
to periods after December 31, 1969, is $20,000,
and the additional depreciation attributable
to periods before January 1, 1970, is $60,000.
The property qualified as residential rental
property for each taxable year ending after
December 31, 1969, and the applicable per-
centage is 95 percent (paragraph (d)(1)(i)(c) of
this section). The applicable percentage
under paragraph (d)(2) of this section is 15
percent. Since the additional depreciation
attributable to periods after December 31,
1969 ($20,000), is lower than the gain realized
($60,000), the amount of gain recognized as
ordinary income under section 1250(a)(1) is
$19,000 (that is, 95 percent of $20,000). In addi-
tion, gain is recognized under section
1250(a)(2) since there is remaining gain of
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$40,000 (that is, the gain realized ($60,000)
minus the additional depreciation attrib-
utable to periods after December 31, 1969
($20,000)). Since the remaining gain of $40,000
is lower than the additional depreciation at-
tributable to periods before January 1, 1970
($60,000), the amount of gain recognized as
ordinary income under section 1250(a)(2) is
$6,000 (that is, 15 percent of $40,000). The re-
maining $35,000 (that is, gain realized $60,000,
minus gain recognized under section 1250(a),
$25,000) of the gain may be treated as gain
from the sale or exchange of property de-
scribed in section 1231.

(4) Other dispositions after December 31,
1969. (i) In the case of a disposition of
section 1250 property after December
31, 1969, other than by way of a sale, ex-
change, or involuntary conversion, the
gain to which section 1250(a)(1) applies
is the applicable percentage for the
property (determined under paragraph
(d)(1) of this section) multiplied by the
lower of (a) the additional depreciation
in respect of the property attributable
to periods after December 31, 1969, or
(b) the excess (referred to as potential
gain) of the fair market value of the
property over its adjusted basis. In ad-
dition, if the potential gain exceeds the
additional depreciation attributable to
periods after December 31, 1969, then
the gain to which section 1250(a)(2) ap-
plies is the applicable percentage for
the property (determined under para-
graph (d)(2) of this section) multiplied
by the lower of (¢) the additional depre-
ciation attributable to periods before
January 1, 1970, or (d) the excess (re-
ferred to as remaining potential gain) of
the potential gain over the additional
depreciation attributable to periods
after December 31, 1969. If property is
transferred by a corporation to a share-
holder for an amount less than its fair
market value in a sale or exchange, for
purposes of applying section 1250 such
transfer shall be treated as a disposi-
tion other than by way of a sale, ex-
change, or involuntary conversion.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. Section 1250 property having an
adjusted basis of $500,000 and a fair market
value of $5650,000 is distributed by a corpora-
tion to a stockholder in complete liquidation
of the corporation after December 31, 1969,
and thus the potential gain is $50,000. At the
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time of the liquidation, the additional depre-
ciation for the property attributable to peri-
ods after December 31, 1969, is $80,000 and the
applicable percentage is 100 percent (para-
graph (d)(1)(i)(e) of this section). Since the
potential gain of $50,000 is lower than the ad-
ditional depreciation attributable to periods
after December 31, 1969 ($80,000), the amount
of gain recognized as ordinary income under
section 1250(a)(1) is $50,000 (that is, 100 per-
cent of $50,000) even though in the absence of
section 1250, section 336 would preclude rec-
ognition of gain to the corporation.

Example 2. The facts are the same as in ex-
ample (1) except that the fair market value
of the property is $650,000, and thus the po-
tential gain is $150,000. Since the additional
depreciation attributable to periods after
December 31, 1969 ($80,000), is lower than the
potential gain of $150,000, the amount of gain
recognized as ordinary income under section
1250(a)(1) is $80,000 (that is, 100 percent of
$80,000). In addition, section 1250(a)(2) applies
since there is remaining potential gain of
$70,000, that is, potential gain ($150,000)
minus additional depreciation attributable
to periods after December 31, 1969 ($80,000).
The additional depreciation attributable to
periods before January 1, 1970, is $90,000 and
the applicable percentage under paragraph
(d)(2) of this section is 50 percent. Since the
remaining potential gain of $70,000 is lower
than the additional depreciation attrib-
utable to periods before January 1, 1970
($90,000), the amount of gain recognized as
ordinary income under section 1250(a)(2) is
$35,000 (that is, 50 percent of $70,000). Thus
under section 1250(a), $115,000 (that is, $80,000
under section 1250(a)(1), plus $35,000 under
section 1250(a)(2)) is recognized as ordinary
income, even though in the absence of sec-
tion 1250, section 336 would preclude recogni-
tion of gain to the corporation.

(5) Instances of nonapplication. (i) Sec-
tion 1250(a)(1) does not apply to losses.
Thus, section 1250(a)(1) does not apply
if a loss is realized upon a sale, ex-
change, or involuntary conversion of
property, all of which is considered sec-
tion 1250 property, nor does the section
apply to a disposition of such property
other than by way of sale, exchange, or
involuntary conversion if at the time
of the disposition the fair market value
of such property is not greater than its
adjusted basis.

(ii) In general, in the case of section
1250 property with a holding period
under section 1223 of more than 1 year,
section 1250(a)(1) does not apply if for
periods after December 31, 1969, there
are no depreciation adjustments in excess
of straight line (as computed under sec-
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tion 1250(b)
§1.1250-2).

(6) Allocation rules. (1) In the case of a
sale, exchange, or involuntary conver-
sion of section 1250 property and non-
section 1250 property in one trans-
action after December 31, 1969, the
total amount realized upon the disposi-
tion shall be allocated between the sec-
tion 1250 property and the other prop-
erty in proportion to their respective
fair market wvalues. Such allocation
shall be made in accordance with the
principles set forth in paragraph (a)(5)
of §1.1245-1 (relating to allocation be-
tween section 1245 property and non-
section 1245 property).

(ii) If an item of section 1250 property
has two (or more) applicable percent-
ages because one subdivision of para-
graph (d)(1)(i) of this section applies to
one portion of the taxpayer’s holding
period (determined under §1.1250-4) and
another subdivision of such paragraph
applies with respect to another such
portion, then the gain realized on a
sale, exchange, or involuntary conver-
sion, or the potential gain in the case
of any other disposition, shall be allo-
cated to each such portion of the tax-
payer’s holding period after December
31, 1969, in the same proportion as the
additional depreciation with respect to
such item for such portion bears to the
additional depreciation with respect to
such item for the entire holding period
after December 31, 1969.

(b) Dispositions before January 1, 1970—
(1) Ordinary income. In general, section
1250(a)(2) provides that, upon a disposi-
tion of an item of section 1250 property
after December 31, 1963, and before Jan-
uary 1, 1970, the applicable percentage
of the lower of:

(i) The additional depreciation (as de-
fined in §1.1250-2) attributable to peri-
ods before January 1, 1970, in respect of
the property, or

(ii) The excess of the amount realized
on a sale, exchange, or involuntary
conversion (or the fair market value of
the property on any other disposition)
over the adjusted basis of the property,
shall be treated as gain from the sale
or exchange of property which is nei-
ther a capital asset nor property de-
scribed in section 1231 (that is, shall be
recognized as ordinary income). The

and paragraph (b) of
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amount of such gain shall be deter-
mined separately for each item (see
subparagraph (2)(ii) of this paragraph)
of section 1250 property. For relation of
section 1250 to other provisions, see
paragraph (c) of this section.

(2) Meaning of terms. (i) For purposes
of section 1250, the term disposition
shall have the same meaning as in
paragraph (a)(3) of §1.1245-1. Section
1250 property is, in general, depreciable
real property other than section 1245
property. See paragraph (e) of this sec-
tion. For purposes of this paragraph,
the term applicable percentage means
100 percent minus 1 percentage point
for each full month the property was
held after the date on which the prop-
erty was held 20 full months. See para-
graph (d)(2) of this section. If, however,
the property is considered to have two
or more elements with separate hold-
ing periods (for example, because units
thereof are placed in service on dif-
ferent dates, or improvements are
made to the property), see the special
rules of §1.1250-5.

(ii) For purposes of applying section
1250, the facts and circumstances of
each disposition shall be considered in
determining what is the appropriate
item of section 1250 property. In gen-
eral, a building is an item of section
1250 property, but in an appropriate
case more than one building may be
treated as a single item. For manner of
determining whether an expenditure
shall be treated as an addition to the
capital account of an item of section
1250 property or as a separate item of
section 1250 property, see paragraph
(d)(2)(iii) of §1.1250-5.

(3) Sale, exchange, or involuntary con-
version before January 1, 1970. (i) In the
case of a disposition of section 1250
property by a sale, exchange, or invol-
untary conversion before January 1,
1970, the gain to which section
1250(a)(2) applies is the applicable per-
centage for the property multiplied by
the lower of (a) the additional depre-
ciation in respect of the property or (b)
the excess (referred to as gain realized)
of the amount realized over the ad-
justed basis of the property.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

§1.1250-1

Example: Section 1250 property, which has
an adjusted basis of $200,000, is sold for
$290,000 before January 1, 1970. At the time of
the sale the additional depreciation in re-
spect of the property is $130,000 and the ap-
plicable percentage is 60 percent. Since the
gain realized ($90,000, that is, amount real-
ized, $290,000, minus adjusted basis, $200,000)
is lower than the additional depreciation
($130,000), the amount of gain recognized as
ordinary income under section 1250(a)(2) is
$564,000 (that is, 60 percent of $90,000). The re-
maining $36,000 ($90,000 minus $54,000) of the
gain may be treated as gain from the sale or
exchange of property described in section
1231.

(4) Other dispositions before January 1,
1970. (i) In the case of a disposition of
section 1250 property before January 1,
1970, other than by way of a sale, ex-
change, or involuntary conversion, the
gain to which section 1250(a)(2) applies
is the applicable percentage for the
property multiplied by the lower of (a)
the additional depreciation in respect
of the property, or (b) the excess (re-
ferred to as potential gain) of the fair
market value of the property on the
date of disposition over its adjusted
basis. If property is transferred by a
corporation to a shareholder for an
amount less than its fair market value
in a sale or exchange, for purposes of
applying section 1250 such transfer
shall be treated as a disposition other
than by way of a sale, exchange, or in-
voluntary conversion.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example: Assume the same facts as in the
example in subparagraph (3)(ii) of this para-
graph except that the property is distributed
by a corporation to a stockholder before Jan-
uary 1, 1970, in complete liquidation of the
corporation, and that at the time of the dis-
tribution the fair market value of the prop-
erty is $370,000. Since the additional depre-
ciation ($130,000) is lower than the potential
gain of $170,000 (that is, fair market value,
$370,000, minus adjusted basis, $200,000), the
amount of gain recognized as ordinary in-
come under section 1250(a)(2) is $78,000 (that
is, 60 percent of $130,000) even though, in the
absence of section 1250, section 336 would
preclude recognition of gain to the corpora-
tion.

(5) Instances of nonapplication. (i) Sec-
tion 1250(a)(2) does not apply to losses.
Thus, section 1250(a)(2) does not apply
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if a loss is realized upon a sale, ex-
change, or involuntary conversion of
property, all of which is considered sec-
tion 1250 property, nor does the section
apply to a disposition of such property
other than by way of sale, exchange, or
involuntary conversion if at the time
of the disposition the fair market value
of such property is not greater than its
adjusted basis.

(ii) In general, in the case of section
1250 property with a holding period
under section 1223 of more than one
year, section 1250(a)(2) does not apply if
for periods after December 1, 1963,
there are no depreciation adjustments in
excess of straight line (as computed
under section 1250(b) and paragraph (b)
of §1.1250-2).

(iii) In a case in which section 1250
property (including each element
thereof, if any) has a holding period
under §1.1250-4 (or paragraph (a)(2)(ii)
of §1.12560-5) of at least 10 years, section
1250(a)(2) does not apply. If within the
10-year period preceding the date the
property is disposed of, an element is
added to the property by reason, for ex-
ample, of an addition to capital ac-
count, see §1.1250-5.

(6) Allocation rule. In the case of a
sale, exchange, or involuntary conver-
sion of section 1250 property and non-
section 1250 property in one trans-
action before January 1, 1970, the total
amount realized upon the disposition
shall be allocated between the section
1250 property and the other property in
proportion to their respective fair mar-
ket values. Such allocation shall be
made in accordance with the principles
set forth in paragraph (a)(5) of §1.1245—
1 (relating to allocation between sec-
tion 1245 property and nonsection 1245
property).

(c) Relation of section 1250 to other pro-
visions—(1) General. The provisions of
section 1250 apply notwithstanding any
other provision of subtitle A of the
Code. See section 1250(i). Thus, unless
an exception or limitation under sec-
tion 1250(d) and §1.1250-3 applies, gain
under section 1250(a) is recognized not-
withstanding any contrary nonrecogni-
tion provision or income character-
izing provision. For example, since sec-
tion 1250 overrides section 1231 (relat-
ing to property used in the trade or
business), the gain recognized under
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section 1250(a) upon a disposition will
be treated as ordinary income and only
the remaining gain, if any, from the
disposition may be considered as gain
from the sale or exchange of a capital
asset if section 1231 is applicable. See
the example in paragraph (b)(3)(ii) of
this section.

(2) Nonrecognition sections overridden.
The nonrecognition provisions of sub-
title A of the Code which section 1250
overrides include, but are not limited
to, sections 267(d), 311(a), 336, 337,
501(a), and 512(b)(b). See section 1250(d)
for the extent to which section 1250(a)
overrides sections 332, 351, 361, 371(a),
374(a), 721, 731, 1031, 1033, 1039, 1071, and
1081 (b)(1) and (d)(1)(A). For amount of
additional depreciation in respect of
property disposed of by an organization
exempt from income taxes (within the
meaning of section 501(a)), see para-
graph (d)(6) of §1.1250-2.

(3) Exempt income. The fact that sec-
tion 1250 provides for recognition of
gain as ordinary income does not
change into taxable income any in-
come which is exempt under section 115
(relating to income of States, etc.), 892
(relating to income of foreign govern-
ments), or 894 (relating to income ex-
empt under treaties).

(4) Treatment of gain not recognized
under section 1250. Section 1250 does not
prevent gain which is not recognized
under section 1250 from being consid-
ered as gain under another provision of
the Code, such as, for example, section
1239 (relating to gain from sale of de-
preciable property between certain re-
lated persons). Thus, for example, if
section 1250 property which has an ad-
justed basis of $10,000 is sold for $17,500
in a transaction to which section 1239
applies, and if $5,000 of the gain would
be recognized under section 1250(a)
then the remaining $2,500 of the gain
would be treated as ordinary income
under section 1239.

(5) Normal retirement of asset in mul-
tiple asset account. Section 1250(a) does
not require recognition of gain upon
normal retirements of section 1250
property in a multiple asset account as
long as the taxpayer’s method of ac-
counting, as described in paragraph
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(e)(2) of §1.167(a)-8 (relating to ac-
counting treatment of asset retire-
ments), does not require recognition of
such gain.

(6) Installment method. Gain from a
disposition to which section 1250(a) ap-
plies may be reported under the install-
ment method if such method is other-
wise available under section 453 of the
Code. In such case, the income (other
than interest) on each installment pay-
ment shall be deemed to consist of gain
to which section 1250(a) applies until
all such gain has been reported, and
the remaining portion (if any) of such
income shall be deemed to consist of
other gain. For treatment of amounts
as interest on certain deferred pay-
ments, see section 483.

(d) Applicable percentage—(1) Defini-
tion for purposes of section 1250(a)(1). (i)
For purposes of section 1250(a)(1), the
term applicable percentage means:

(a) In the case of property disposed of
pursuant to a written contract which
was, on July 24, 1969, and at all times
thereafter binding on the owner of the
property, 100 percent minus 1 percent-
age point for each full month the prop-
erty was held after the date on which
the property was held 20 full months;

(b) In the case of property con-
structed, reconstructed, or acquired by
the taxpayer before January 1, 1975,
with respect to which a mortgage is in-
sured under section 221(d)(3) or 236 of
the National Housing Act, or housing is
financed or assisted by direct loan or
tax abatement under similar provisions
of State or local laws, and with respect
to which the owner is subject to the re-
strictions described in section
1039(b)(1)(B) (relating to approved dis-
positions of certain Government-as-
sisted housing projects), 100 percent
minus 1 percentage point for each full
month of the taxpayer’s holding period
for the property (determined under
§1.1250-4) during which the property
qualified under this sentence, begin-
ning after the date on which the prop-
erty so qualified for 20 full months.

(¢) In the case of residential rental
property (as defined 1in section
167(j)(2)(B)) other than that covered by
(a) and (b) of this subdivision, 100 per-
cent minus 1 percentage point for each
full month of the taxpayer’s holding
period for the property (determined

§1.1250-1

under §1.1250-4) included within a tax-
able year for which the property quali-
fied as residential rental property, be-
ginning after the date on which the
property so qualified for 100 full
months.

(d) In the case of property with re-
spect to which a deduction was allowed
under section 167(k) (relating to the de-
preciation of expenditures to rehabili-
tate low-income rental housing), 100
percent minus 1 percentage point for
each full month of the taxpayer’s hold-
ing period (determined under §1.1250-4)
beginning 100 full months after the
date on which the property was placed
in service.

(e) In the case of all other property,
100 percent.

The provisions of (a), (b), and (c) of this
subdivision shall not apply with re-
spect to additional depreciation de-
scribed in section 1250(b)(4). If the tax-
payer’s holding period under §1.1250-4
includes a period before January 1,
1970, such period shall be taken into ac-
count in applying each provision of
this subdivision.

(ii) A single item of property may
have two (or more) applicable percent-
ages under the provisions of subdivi-
sion (i) of this subparagraph. For exam-
ple, if the provision of subdivision (i) of
this subparagraph which applies to an
item of section 1250 property (or to an
element of such property if the prop-
erty is treated as consisting of more
than one element under §1.1250-5) in
the taxable year in which the item (or
element) is disposed of did not apply to
the item (or element) in a prior taxable
year which is included within the tax-
payer’s holding period under §1.1250-4
and which ends after December 31, 1969,
then each provision of subdivision (i) of
this subparagraph shall apply only for
the period during which the property
qualified under such provision.

(iii) If the taxpayer makes rehabilita-
tion expenditures and elects to com-
pute depreciation under section 167(k)
with respect to the property attrib-
utable to the rehabilitation expendi-
tures, such property will generally con-
stitute a separate improvement under
paragraph (c) of §1.1250-5 and therefore
will constitute an element of section
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1250 property. For computation of ap-
plicable percentage and gain recog-
nized under section 1250(a) in such a
case, see paragraph (a) of §1.1250-5.

(iv) The principles of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. Section 1250 property is sold on
December 31, 1970, pursuant to a written con-
tract which was binding on the owner of the
property on July 24, 1969, and at all times
thereafter. The property was acquired on
July 31, 1968. The applicable percentage for
the property under subdivision (i)(a) of this
subparagraph is 91 percent, since the prop-
erty was held 29 full months.

Example 2. Section 1250 property is sold on
June 30, 1978. The property was acquired by
a calendar year taxpayer on June 30, 1966.
Subdivision (i)(e) of this subparagraph ap-
plies to the property in 1977 and 1978. How-
ever, subdivision (i)(c) of this subparagraph
applied to the property for the taxable years
of 1970 through 1976. Thus, the property has
two applicable percentages under this sub-
paragraph. The period before January 1, 1970
(42 full months), and the period from 1970
through 1976 (84 full months) are both taken
into account in determining the applicable
percentage under subdivision (i)(c) of this
subparagraph. Thus, the applicable percent-
age is 74 percent (that is, 100 percent minus
the excess of the holding period taken into
account (126 full months) over 100 full
months). The applicable percentage for the
years 1977 and 1978 is 100 percent under sub-
division (i)(e) of this subparagraph.

Example 3. Section 1250 property is sold on
December 31, 1978. The property was acquired
by a calendar year taxpayer on December 31,
1969. The taxpayer made rehabilitation ex-
penditures in 1973 and properly elected to
compute depreciation under section 167(k) on
the property attributable to the expendi-
tures for the 60-month period beginning on
January 1, 1974, the date such property was
placed in service. Subdivision (i)(c) applies to
the property (other than the property with
respect to which a deduction was allowed
under section 167(k)) for the taxable years of
1970 through 1978 (108 full months) and the
applicable percentage for such property is 92
percent. The applicable percentage for the
property with respect to which a deduction
under section 167(k) was allowed is 100 per-
cent under subdivision (i)(d) of this subpara-
graph, since the holding period for purposes
of such subdivision begins on the date such
property is placed in service.

Example 4. Section 1250 property is sold by
a calendar year taxpayer on March 31, 1974.
The property was transferred to the taxpayer
by gift on December 31, 1970, and under sec-
tion 1250(e)(2), the taxpayer’s holding period
for the property for purposes of computing
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the applicable percentage includes the trans-
feror’s holding period of 80 full months. Sub-
division (i)(c) of this subparagraph applies to
the property in the years 1970 through 1974.
The applicable percentage under subdivision
(i) (¢) of this subparagraph is 81 percent,
since the period before January 1, 1970 (68
full months), and that portion of the period
after December 31, 1969, during which such
subdivision applied (61 full months) are
taken into account.

(2) Definition for purposes of section
1250(a)(2). For purposes of section
1250(a)(2), the term applicable percentage
means:

(i) In case of property with a holding
period of 20 full months or less, 100 per-
cent;

(ii) In case of property with a holding
period of more than 20 full months but
less than 10 years, 100 percent minus 1
percentage point for each full month
the property is held after the date on
which the property is held 20 full
months; and

(iii) In case of property with a hold-
ing period of at least 10 years, zero.

(3) Holding period. For purposes of
this paragraph, the holding period of
property shall be determined under the
rules of §1.1250-4, and not under the
rules of section 1223, notwithstanding
that the property was acquired on or
before December 31, 1963. In the case of
a disposition of section 1250 property
which consists of 2 or more elements
(within the meaning of paragraph (c) of
§1.1250-5), the holding period for each
element shall be determined under the
rules of paragraph (a)(2)(ii) of §1.1250-5.

(4) Full month. For purposes of this
paragraph, the term full month (or full
months) means the period beginning on
a date in 1 month and terminating on
the date before the corresponding date
in the next succeeding month (or in an-
other succeeding month), or, if a par-
ticular succeeding month does not have
such a corresponding date, terminating
on the last day of such particular suc-
ceeding month.

() Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example 1. Property is purchased on Janu-
ary 17, 1959. Under paragraph (b)(1) of §1.1250—
4, its holding period begins on January 18,
1959, and thus at any time during the period
beginning on October 17, 1960, and ending on
November 16, 1960, the property is considered
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held 21 full months and has an applicable
percentage under section 1250(a)(2) of 99 per-
cent. On and after January 17, 1969, the prop-
erty has a holding period of at least 120 full
months (10 years) and, therefore, the applica-
ble percentage under section 1250(a)(2) for
the property is zero. Accordingly, no gain
would be recognized under section 1250(a)(2)
upon disposition of the property. If, however,
the property consists of two or more ele-
ments, see the special rules of §1.1250-5.

Example 2. Property is purchased on Janu-
ary 31, 1968. Under paragraph (b)(1) of §1.1250—
4 its holding period begins on February 1,
1968, and thus at any time during the period
beginning on February 29, 1968, and ending
on March 30, 1968, the property is considered
held 1 full month. At any time during the pe-
riod beginning on March 31, 1970, and ending
on April 29, 1970, the property is considered
held 26 full months. At any time during the
period beginning on April 30, 1970, and ending
on May 30, 1970, the property is considered
held 27 full months.

(e) Section 1250 property—(1) Defini-
tion. The term section 1250 property
means any real property (other than
section 1245 property, as defined in sec-
tion 1245(a)(3) and §1.1245-3) which is or
has been property of a character sub-
ject to the allowance for depreciation
provided in section 167. See section
1250(c).

(2) Character of property. For purposes
of subparagraph (1) of this paragraph,
the term is or has been property of a
character subject to the allowance for de-
preciation provided in section 167 shall
have the same meaning as when used in
paragraph (a) (1) and (3) of §1.1245-3.
Thus, if a father uses a house in his
trade or business during a period after
December 31, 1963, and then gives the
house to his son as a gift for the son’s
personal use, the house is section 1250
property in the hands of the son. For
exception to the application of section
1250(a) upon disposition of a principal
residence, see section 1250(d)(7).

(3) Real property. (i) For purposes of
subparagraph (1) of this paragraph, the
term real property means any property
which is not personal property within
the meaning of paragraph (b) of §1.1245—
3. The term section 1250 property in-
cludes three types of depreciable real
property. The first type is intangible
real property. For purposes of this
paragraph, a leasehold of land or of sec-
tion 1250 property is intangible real
property, and accordingly such a lease-
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hold is section 1250 property. However,
a fee simple interest in land is not de-
preciable, and therefore is not section
1250 property. The second type is a
building or its structural components
within the meaning of paragraph (c) of
§1.1245-3. The third type is all other
tangible real property except (a) prop-
erty described in section 1245(a)(3)(B)
as defined in paragraph (c)(1) of §1.1245—
3 (relating to property used as an inte-
gral part of a specified activity or as a
specified facility), and (b) property de-
scribed in section 1245(a)(3)(D). An ele-
vator or escalator (within the meaning
of section 1245(a)(3)(C)) is not section
1250 property.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example: A owns and leases to B for a sin-
gle lump-sum payment of $100,000 property
consisting of land and a fully equipped fac-
tory building thereon. If 30 percent of the
fair market value of such property is prop-
erly allocable to the land, 25 percent to sec-
tion 1250 property (the building and its struc-
tural components), and 45 percent to section
1245 property (the equipment), then 55 per-
cent of B’s leasehold is section 1250 property.

(4) Coordination with definition of sec-
tion 1245 property. (i) Property may lose
its character as section 1250 property
and become section 1245 property.
Thus, for example, if section 1250 prop-
erty of the third type described in sub-
paragraph (3)(i)(a) of this paragraph is
converted to use as an integral part of
manufacturing, the property would
lose its character as section 1250 prop-
erty and would become section 1245
property. However, once property in
the hands of a taxpayer is section 1245
property, it can never become section
1250 property in the hands of such tax-
payer. See also paragraph (a) (4) and (b)
of §1.1245-2.

(f) Treatment of partnerships and part-
ners. If a partnership disposes of sec-
tion 1250 property, the amount of gain
recognized under section 1250(a) by the
partnership and by a partner shall be
determined in a manner consistent
with the principles provided in para-
graph (e) of §1.1245-1. Thus, for exam-
ple, a partner’s distributive share of
gain recognized by the partnership
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under section 1250(a) shall be deter-
mined in the same manner as his dis-
tributive share of gain recognized by
the partnership under section 1245(a)(1)
is determined, and, if required, addi-
tional depreciation in respect of sec-
tion 1250 property shall be allocated to
the partner in the same manner as the
adjustments reflected in the adjusted
basis of section 1245 property are allo-
cated to the partner. For a further ex-
ample, if on the date a partner acquires
his partnership interest by way of a
sale or exchange the partnership owns
section 1250 property and an election
under section 754 (relating to optional
adjustment to basis of partnership
property) is in effect with respect to
the partnership, then such partner’s
additional depreciation in respect of
such property on such date is deemed
to be =zero. For limitation on the
amount of gain recognized under sec-
tion 1250(a) in respect of a partnership
and for the amount of additional depre-
ciation in respect of partnership prop-
erty after certain transactions, see
paragraph (f) of §1.1250-3. For treat-
ment of section 1250 property as an un-
realized receivable, see section 751(c).

(g) Eramples. The principles of this
section may be illustrated by the fol-
lowing examples:

Example 1. Section 1250 property which has
an adjusted basis of $350,000 is sold for
$630,000 on December 31, 1984. The property
was acquired by a calendar year taxpayer on
December 31, 1969. For the taxable years
from 1970 through 1980, the property quali-
fied as residential rental property and the
applicable percentage for those years is 68
percent (paragraph (d)(1)(i)(c) of this sec-
tion). For taxable years from 1981 through
1984, the property did not qualify as residen-
tial rental property and the applicable per-
centage for those years is 100 percent (para-
graph (d)(1)(i)(e) of this section). The addi-
tional depreciation for the years from 1970
through 1980 is $120,000. The additional depre-
ciation for the years from 1981 through 1984
is $20,000. The gain realized is $280,000 (that
is, amount realized, $630,000, minus adjusted
basis $350,000). The gain recognized as ordi-
nary income under section 1250(a)(1) is com-
puted in two steps. First, since the addi-
tional depreciation attributable to the years
1970 through 1980 ($120,000) is lower than the
gain realized attributable to such years de-
termined under paragraph (a)(6) of this sec-
tion ($240,000, that is, gain realized, $280,000,
multiplied by 1244), the gain recognized as or-
dinary income under section 1250(a)(1) in the
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first step is $81,600, that is, 68 percent of
$120,000. Second, since the additional depre-
ciation attributable to the years 1981
through 1984 ($20,000) is lower than the gain
realized attributable to those years ($40,000,
that is, gain realized, $280,000, multiplied by
244), the gain recognized as ordinary income
under section 1250(a)(1) for the years from
1981 through 1984 is $20,000 (that is, 100 per-
cent of $20,000). The total gain recognized
under section 1250(a)(1) is $101,600 (that is,
$81,600 plus $20,000).

Example 2. Section 1250 property which has
an adjusted basis of $400,000 is sold for
$472,000 on December 31, 1978. The property
was acquired on December 31, 1966. The addi-
tional depreciation attributable to periods
before January 1, 1970, is $40,000 and the ap-
plicable percentage under paragraph (d)(2) of
this section is zero percent. The property
qualifies as residential rental property for
the years 1970 through 1976, but fails to qual-
ify for 1977 and 1978. Under paragraph (d)(1)
of this section, the applicable percentage for
the years 1970 through 1976 is 80 percent
(paragraph (d)(1)(i)(c) of this section), and
the applicable percentage for the years 1977
and 1978 is 100 percent (paragraph (d)(1)(i)(e)
of this section). The additional depreciation
attributable to the years 1970 through 1976 is
$50,000, and the additional depreciation at-
tributable to the years 1977 and 1978 is
$10,000. The gain recognized as ordinary in-
come under section 1250(a)(1) is computed in
two steps. First, since the additional depre-
ciation attributable to the years 1970
through 1976 ($50,000) is lower than the gain
realized attributable to such years ($60,000,
that is, $72,000 multiplied by %), the gain
recognized under section 1250(a)(1) in the
first step is $40,000 (that is, 80 percent of
$50,000). Second, since the additional depre-
ciation attributable to 1977 and 1978 ($10,000)
is lower than the gain realized attributable
to such years ($12,000, that is, $72,000 multi-
plied by %), the gain recognized under sec-
tion 1250(a)(1) in the second step is $10,000
(that is, 100 percent of $10,000). In addition,
section 1250(a)(2) applies. However, since the
applicable percentage is zero percent, none
of the gain is recognized as ordinary income
under section 1250(a)(2). Thus, the remaining
$22,000 (that is, gain realized, $72,000, minus
gain recognized under section 1250(a), $50,000)
of the gain may be treated as gain from the
sale or exchange of property described in sec-
tion 1231.

Example 3. The facts are the same as in ex-
ample (2) except that the property is dis-
posed of on December 31, 1980. The property
qualifies as residential rental property for
the years 1979 and 1980. Thus, the applicable
percentage for years 1970 through 1976, 1979,
and 1980 is 56 percent (paragraph (d)(1)(i)(c) of
this section). The applicable percentage for

412



Internal Revenue Service, Treasury

the years 1977 and 1978 is 100 percent (para-
graph (d)(1)(i)(e) of this section). The addi-
tional depreciation for the years 1979 and
1980 is $8,000. The gain recognized under sec-
tion 1250(a)(1) is computed in two steps.
First, since the additional depreciation at-
tributable to the years 1970 through 1976,
1979, and 1980 ($58,000) is lower than the gain
realized attributable to such years ($61,412,
that is, $72,000 multiplied by $58,000/$68,000),
the gain recognized under section 1250(a)(1)
in the first step is $32,480 (that is, 56 percent
of $58,000). Second, since the additional de-
preciation attributable to 1977 and 1978
($10,000) is lower than the gain realized at-
tributable to such years ($10,588, that is,
$72,000 multiplied by $10,000/$68,000) the gain
recognized under section 1250(a)(1) in the sec-
ond step is $10,000 (that is, 100 percent of
$10,000). In addition section 1250(a)(2) applies.
However, since the applicable percentage is
zero percent, none of the gain is recognized
as ordinary income under section 1250(a)(2).
Thus, the remaining $29,520 (that is, gain re-
alized, $72,000, minus gain recognized under
section 1250(a), $42,480) of the gain may be
treated as gain from the sale or exchange of
property described in section 1231.

[T.D. 7084, 36 FR 271, Jan. 8, 1971, as amended
by T.D. 7193, 37 FR 12953, June 30, 1972]

§1.1250-2 Additional depreciation de-
fined.

(a) In general—(1) Definition for pur-
poses of section 1250(b)(1). Except as oth-
erwise provided in paragraph (e) of this
section, for purposes of section
1250(b)(1), the term additional deprecia-
tion means:

(i) In the case of property which at
the time of disposition has a holding
period under section 1223 of not more
than 1 year, the depreciation adjust-
ments (as defined in paragraph (d) of
this section) in respect of such prop-
erty for periods after December 31, 1963,
and

(ii) In the case of property which at
the time of disposition has a holding
period under section 1223 of more than
1 year, the depreciation adjustments in
excess of straight line for periods after
December 31, 1963, computed under
paragraph (b)(1) of this section.

(2) Definition for purposes of section
1250(b)(4). Except as otherwise provided
in paragraph (e) of this section, for pur-
poses of section 1250(b)(4), the term ad-
ditional depreciation means:

(i) In the case of property with re-
spect to which a deduction under sec-
tion 167(k) (relating to depreciation of
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expenditures to rehabilitate low-in-
come rental housing) was allowed,
which at the time of disposition has a
holding period under section 1223 of not
more than 1 year from the time the re-
habilitation expenditures were in-
curred, the depreciation adjustments (as
defined in paragraph (d) of this section)
in respect of the property, and

(ii) In the case of property with re-
spect to which a deduction under sec-
tion 167(k) (relating to depreciation of
expenditures to rehabilitate low-in-
come rental housing) was allowed,
which at the time of disposition has a
holding period under section 1223 of
more than 1 year from the time the re-
habilitation expenditures were in-
curred, the depreciation adjustments in
excess of straight line for the property,
computed under paragraph (b)(2) of this
section.

For purposes of this subparagraph, all
rehabilitation expenditures which are
incurred in connection with the reha-
bilitation of an element of section 1250
property shall be considered incurred
on the date the last such expenditure is
considered incurred under the accrual
method of accounting, regardless of the
method of accounting used by the tax-
payer with regard to other items of in-
come and expense. If the property con-
sists of two or more elements (for ex-
ample, if the property is placed in serv-
ice at different times), then each ele-
ment shall be treated as if it were a
separate property and the expenditures
attributable to each such element shall
be considered incurred on the date the
last such expenditure is considered in-
curred.

(3) Allocation to certain periods. With
respect to a taxable year beginning in
1963 and ending in 1964, or beginning in
1969 and ending in 1970, the amount of
depreciation adjustments or of depre-
ciation adjustments in excess of
straight line (as the case may be) shall
be ascertained by applying the prin-
ciples of paragraph (c)(3) of §1.167(a)-8
(relating to determination of adjusted
basis of retired asset), and the amount
determined in such manner shall be al-
located on a daily basis in order to de-
termine the portion thereof which is
attributable to a period after December
31, 1963, or after December 31, 1969, as
the case may be.
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