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McM LLIAN, Circuit Judge.

Bank of America National Trust & Savings Association (BQOA),
as trustee for the Farnmer Mac Agricultural Real Estate Trust,
Series 1992-2, appeals froma final order entered in the District
Court for the Southern District of lowa granting partial summary



judgnment in favor of Bobby T. Shirley, Patricia Shirley and Shirl ey
Ag- Service, Inc. (appellees). Bank of Anerica National Trust &
Savings Ass’'n v. Shirley, No. 1-93-CV-100033 (S.D. lowa My 19,
1994) (order granting partial summary judgnent). For reversal BOA
argues the district court erred in (1) construing |Iowa Code Ann.
8 535.9(2) (West 1987) to bar enforcenment of a contractual
prohi bition against prepaynent and (2) holding lowa Code Ann.

8 535.9(2) was not expressly preenpted by federal |aw For the
reasons di scussed below, we hold federal |aw expressly preenpts the
state | aw and accordingly reverse the order of the district court.

The follow ng statenment of facts is taken in large part from
the district court’s order granting partial sunmary judgnment. The
material facts are not disputed. In Decenber 1990 appell ees
borrowed $3 nillion which they promsed to repay pursuant to a
schedule set forth in a promssory note payable to 3 Rivers
I nvestnent, Inc. (3 Rvers). The |oan was secured by a nortgage on
several parcels of agricultural |[and. The note provided for an
initial interest-only paynent and then sem -annual paynents of
interest and principal in the anount of $175,560.76, over a term of
15 years, beginning on July 1, 1991, and ending on January 1, 2006.
The prom ssory note included the follow ng prohibition against
prepaynent, set forth in capital letters above the signature |ine:
PAYMENTS | N EXCESS OF THE PAYMENTS PROVI DED FOR IN THI S NOTE ARE
NOT PERM TTED.

3 Rivers then sold the loan to Prudential Insurance Co. and
Prudential Agricultural Credit, 1Inc. (together Prudential).
Prudential provided the funds that were distributed to appell ees.
After perform ng an updated appraisal of the nortgaged property,
Prudenti al pooled the |loan with other agricultural |oans and sold
the pool into the “secondary market” pursuant to the Federal
Agricul tural Mrtgage Corp. program (Farmer Mac), and assigned it
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to BOA as trustee for Farnmer Mac Agricultural Real Estate Trust,
Series 1992-2. As aresult, BOA owns the loan in its capacity as



trustee for the holders of certain securities (certificate hol ders)
pursuant to the pooling and servicing agreenent between Prudenti al
and BOA. Farner Mac guarantees paynent to the senior certificate
hol ders.

In late June 1993 appel | ees contacted Prudential and asked for
a “pay-off figure” so they could prepay the note. Prudenti al
advi sed appellees that the note did not permt prepaynents.
Appel | ees responded that they had the right to prepay the note,
regardl ess of the note’s express terns, pursuant to |Iowa Code Ann.
8§ 535.9(2), which provides in pertinent part:

Whenever a borrower under a |oan prepays part
or all of the outstanding bal ance of the | oan the
| ender shall not receive an anmount in paynent of
interest which is greater than the anount
determned by applying the rate of interest agreed
upon by the | ender and the borrower to the unpaid
bal ance of the loan for a period of time during
whi ch the borrower had the use of the noney | oaned;
and the lender shall not inpose any penalty or
other charge in addition to the anmount of interest
due as a result of the repaynent of that |oan at a
date earlier than is required by the terns of the
| oan agreenent.

I n Septenber 1993 BOA filed an action seeking declaratory
judgment that lowa Code Ann. 8 535.9(2) did not neke the
no- prepaynent term unenforceabl e. BOA argued that the state
statute precluded penalties for prepaynent but did not preclude
prohi bitions agai nst prepaynent, and, if the state statute did bar

prohi bitions agai nst prepaynent, federal law (Title VIII of the
Farm Credit Act, 12 U S. C 8§ 2279aa-12(d)) preenpted the state
statute. The parties filed cross-nmotions for sunmmary judgnent.
The district court granted partial summary judgnment in favor of
appel l ees. The district court construed |Iowa Code Ann. 8§ 535.9(2)
to prohibit prepaynent penalties in the formof interest or other
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finance charges as well as contractual ternms that prevent borrowers
from prepayi ng any portion of the loan. The district court



reasoned that the conplete prohibition against prepaynent is in
effect a penalty of the nost extrene kind. For this reason, the
district court held that the prom ssory note term prohibiting
prepaynment was unenforceable. Slip op. at A-6 to A-9 (pagination
as reproduced in addendum to Brief for Appellant), citing Los
Quatros, Inc. v. State FarmlLife Insurance Co., 110 NNM 750, 800
P.2d 184 (1990), and Naunburg v. Pattison, 103 NM 649, 711 P.2d
1387 (1985). Accord G oseclose v. Rum 860 S.W2d 554 (Tex. C.
App. 1993) (statute providing that prepaynent charge or penalty may

not be collected on | oan construed to nmean that a provision barring
prepaynent is a “penalty”). The district court also held that
federal law, 12 U. S.C. § 2279aa-12(d), did not apply because the
| oan was not made by an “originator or certified facility.” Slip
op. at A-10. The district court found that the |oan was
"originated" by 3 Rivers, which is not an “originator or certified
facility” under Farmer Mac, and not by Prudential, which is both an
“originator,” 12 U S.C. 8§ 2279aa(7), and a “certified facility,”
id. 8 2279aa(3)(A). Slip op. at A-10.

Appellees had filed a counterclaimand third-party conpl aint
agai nst Prudenti al . Appel l ees dism ssed their clains wthout
prejudice, and both sides filed notions for entry of final
judgment. The district court entered final judgnent in favor of
appel |l ees and this appeal followed.

W review a grant of summary judgnent de novo. The question
before the district court, and this court on appeal, is whether the
record, when viewed in the |light nost favorable to the non-noving
party, shows that there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to judgnent as a matter of
law. Fed. R Cv. P. 56(c); see, e.qg., Celotex Corp. v. Catrett,
477 U. S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477
U S 242, 249-50 (1986); Get Away Cub, Inc. v. Coleman, 969 F.2d
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664, 666 (8th Cr. 1992); St. Paul Fire & Marine |Insurance Co. V.

EDI C, 968 F.2d 695, 699 (8th Gr. 1992). \Were the unresolved



issues are primarily legal rather than factual, summary judgnent is
particularly appropriate. E.g.. Crain v. Board of Police
Commi ssi oners, 920 F.2d 1402, 1405-06 (8th Cir. 1990). W agree
with the district court that the only issues presented are

questions of law, unlike the district court, however, we hold the
federal |aw expressly preenpts the state statute.

BOA first argues that the district court erroneously construed
| owa Code Ann. 8 535.9(2) to bar enforcenent of contractual terns
prohi biting prepaynent. BQA argues that the plain |anguage of the
state statute indicates that the statute does not apply to the
right to prepay but only provides that | enders cannot enforce any
prepaynent penalties. |In other words, BOA argues the state statute
does not grant borrowers a right to prepay; rather, the state
statute addresses the rights of borrowers and | enders when a right

to prepay exists. BOA argues that the state statute does not

address whether or in what circunstances a borrower may prepay; it
nerely bars enforcenent of any penalties for prepaynent. Moreover,
BOA argues that a right to prepay should not be inferred fromthe
silence in 8 535.9(2). BOA contrasts 8 535.9(2) with the state
| egi slature’s express provision of a right to prepay granted for
real estate |oans nade by savings and loans in 8 534.21(10) (now
repeal ed) or by credit unions in 8 533.16(11).

BQOA al so argues that construing Iowa Code Ann. 8 535.9(2) to
grant borrowers a right to prepay is inconsistent with lowa case
law. BOA argues that, for nore than 100 years, |lowa has foll owed
the common | aw “perfect tender in time” rule under which | enders do
not have to accept prepaynent and can enforce the paynent schedul es
set forth in promssory notes. Anderson v. Haskell, 45 lowa 45

(1876). BQA further argues that the lowa Suprenme Court reaffirnmed
the perfect tender in time rule in 1981, after the state
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| egi slature enacted lowa Code Ann. 8 535.9(2). Lett v. Gunmer,
300 NNW2d 147, 150 (lowa 1981) (decision does not nention the
statute).




We need not decide this difficult question of state |aw
because we hold that federal |aw expressly preenpts application of
lowa Code Ann. 8 535.9(2) to agricultural loans nade by an
originator or certified facility guaranteed by Farnmer Mac. Wet her
or not lowa Code Ann. 8 535.9(2) nerely bars enforcenent of
contractual terns that prohibit borrowers from prepaying any
portion of their loans as unlawful penalties or affirmatively
grants borrowers the right to prepay is irrelevant when consi dering
whet her the state |law i s preenpted.

Title VI11 of the Farm Credit Act, 12 U S.C. § 2279aa-12(d),

at the time of the district court's decision, provided in pertinent
part:

Any provision of the Constitution or |aw of any
State which expressly limts the rate or anount of
interest, discount points, finance charges or other
charges that may be charged, taken, received, or
reserved by agricultural Ilenders or certified
facilities shall not apply to any agricultural |oan
made by an originator or a certified facility in
accordance with this [subchapter] that is included
in a pool for which [Farner Mac] has provided a
guar ant ee.

BOA argues that this subsection is not limted to preenption of
state usury laws (the subsection heading is “state usury |aws
superseded”) and preenpts all state statutes that limt any charges
or otherwise limt the amount of interest that a |ender can
receive. BOA argues that the lowa statute in question expressly
l[imts interest penalties that an agricultural |ender can assess
and, by granting borrowers the right to prepay, prevents |enders
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fromcollecting the amount of interest agreed to by the parties.?

The district court did not decide the preenption i ssue because
it held that federal law, 12 U S. C. 8§ 2279aa-12(d), did not apply
to appellees' loan. Slip op. at A-10. The district court found
that the loan was originated by 3 R vers, which is not an
“originator or certified facility” under Farmer Mac, and not by
Prudential, which is both an “originator,” 12 U S. C. 8§ 2279aa(7),
and a “certified facility,” id. 8 2279aa(3)(A).

As discussed below, we hold that the federal |aw applies and
that the federal |aw expressly preenpted the state statute.

Congress’ intent is the touchstone of our
anal ysis of whether [the federal |law preenpts the
[state statute]. Congr ess’ intent my be
“explicitly stated in the statute’s |anguage or
inplicitly contained in its structure and purpose.”
When Congress has not spoken expressly, a state | aw
is preenpted if it conflicts with federal law or if
federal law *“occupies a legislative field,”
indicating that Congress intended to | eave no room
for the states to supplenent the federal |aw

When Congress has spoken expressly, however,
the preenptive scope of a federal |law is governed

The Federal Agricultural Mrtgage Corp. (Farmer Mac) filed a
brief as amcus curiae in support of BOA on this issue. Farner Mc
argues that Title VII1 of the Farm Cedit Act prohibits application
of the state statute to appellees’ loan. For this reason Farner
Mac takes no position on whether the district court correctly
construed the lowa statute to bar prepaynent. Farmer Mac thus
argues the termbarring prepaynent is enforceable. Farnmer Mac al so
agrees with BOA that, contrary to the district court’s finding
Prudential was an “originator” of the |oan and that the |oan was
made in accordance wth the Farnmer Mac program

Equitabl e Life Assurance Society/ Western Farm Credit Bank and
the I owa Bankers Association also filed amcus briefs in support of
BOA.

-11-



entirely by the express | anguage. “Wen Congress
has considered the issue of pre-enption and has
included in the enacted legislation a provision
explicitly addressing that issue, and when that
provision provides a ‘reliable

-12-



i ndi ci um of congressional intent with respect to
state authority,” ‘there is no need to infer
congressional intent to pre-enpt state |laws from
t he substantive provisions’ of the legislation.”

Weber v. Heaney, 995 F.2d 872, 875 (8th Gr. 1993) (citations
omtted).

Al t hough 8§ 2279aa-12(d) did not contain the term “preenpt,”
it plainly provided that a state |aw “which expressly limts the
rate or ampunt of interest, discount points, finance charges or
other charges . . . shall not apply to any agricultural |oan nade

by an originator or a certified facility in accordance with this
[ subchapter] that is included in a pool for which [Farnmer Mac] has
provi ded a guarantee.” (Enphasis added.) The subsection headi ng
even included the term “superseded.” W think 8 2279aa-12(d) was
an explicit statenent by Congress of its intent to preenpt state
| aw. Qur task is therefore to identify the domain expressly
pre-enpted by 8 2279aa-12(d). Freightliner Corp. v. Mrick, 115
S. C. 1483, 1488 (1995).

In the present case, the question is whether |Iowa Code Ann
§ 535.9(2) is a state law which “expressly limts the rate or
anount of interest, discount points, finance charges or other
charges.” In our view, lowa Code Ann. 8§ 535.9(2) clearly falls
within the donmain expressly preenpted by 8§ 2279%aa-12(d). Qur
reading of the scope of 8§ 2279aa-12(d) was confirmed by its
amendnent in 1996. Leaving the sub-section heading the sane,
Congress struck subsection (d) and replaced it with the foll ow ng:

A provision of the Constitution or |aw of any State
shall not apply to an agricultural |oan nade by an
originator or a certified facility in accordance wth
this title for sale to the Corporation or to a certified
facility for inclusion in a pool for which the
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Cor poration has provided, or has commtted to provide, a
guarantee, if the loan, not later than 180 days after the
date the I oan was nmade, is sold to the Corporation or
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i ncluded in a pool for which the Corporation
has provided a guarantee, if the provision--

(1) Ilimts the rate or anount of
interest, discount points, finance charges, or
other charges that may be charged, taken,
received, or reserved by an agricultural
| ender or a certified facility; or

(2) limts or prohibits a prepaynent
penalty (either fixed or declining), vyield
mai nt enance, or mnake-whol e paynent that may be
charged, taken, or received by an agricultural
| ender or a certified facility in connection
with the full or partial paynent of the
princi pal anmount due on a |oan by a borrower
in advance of the scheduled date for the
paynent under the terns of the |oan, otherw se
known as a prepaynent of the |oan principal.

Farm Credit System Reform Act of 1996, § 112, 1996 U . S.C. C. A N
(106 Stat.) 162, 165-66 (to be codified at 12 US.C
8§ 2279aa-12(d)) (effective Feb. 10, 1996). Thus, the version of
§ 2279aa-12(d) now in effect expressly refers to state | aws which
[imt or prohibit prepaynent penalties. Cf. Smiley v. Gtibank
(South Dakota), N. A, 116 S. . 1730, 1733-35 (1996) (deferring to
regulation interpreting statutory term“interest” to include credit

card | at e- paynent fees).

As noted above, the district court held 8 2279aa-12(d) did not
apply to appellees’ |oan because 3 Rivers closed the |oan and
3 Rivers was not an originator or a certified facility. W do not
agree. Section 2279aa-12(d) applies to any loan that is “nmade by
an originator or a certified facility in accordance with this
[ subchapter] that is included in a pool for which [Farnmer Mac] has
provided a guarantee.” (The 1996 anendnent applies to any | oan
“made by an originator or a certified facility in accordance with
this title for sale to the Corporation or to a certified facility
for inclusion in a pool for which the Corporation has provided, or
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has commtted to provide, a guarantee.”) It is undisputed that the
loan was originally closed by 3 Rvers and that 3 Rvers was not an
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originator or a certified facility. 1t is also undisputed that the
| oan was “included in a pool for which [Farmer Mac] has provided a
guar antee.” However, we think 3 Rivers's status is irrelevant.
Rather, it is Prudential’s status that is dispositive, at |east for
pur poses of the Farmer Mac | oan program

Prudential is an originator and a certified facility. Title
12 U.S.C 8§ 2279aa(7) provides that “[t]he term ‘originator’ nmeans
any . . . entity that originates and services agricultural nortgage
| oans.” However, the statute does not define “originates.” Farner
Mac has interpreted the term “originates” to include causing the
performance of an updated apprai sal or reappraisal of an existing
| oan, “regardless of the identity of the entity in whose nane the
loan was originally closed.” Federal Agricultural Mortgage Corp.
Securities Quide 88 3.38(e), 4.6(e) (1990). Under this definition,
an originator can be an entity (e.g., Prudential) that purchases an
“existing loan” fromanother entity that actually closed the |oan
(e.g., 3 Rivers) and perfornms an updated apprai sal or reappraisal
of an existing |oan. “Existing loans” are qualified |oans for
whi ch the nost recent appraisal (excluding an updated appraisal or
reapprai sal) precedes the application for a Farnmer Mac Cuarant ee by
nore than 180 days. 1d. at 4. Appellees’ |oan was an “existing
| oan” because the original appraisal was perforned on July 12,
1990, approximately 5 nonths before the |oan closed in Decenber
1990. Prudential’s application for a Farmer Mac Guarantee was
dated May 31, 1992. Thus, in accordance with the definition of
“existing loan,” the original appraisal on appellees |oan preceded
the application for a Farmer Mac Cuarantee by nore than 180 days.
Prudenti al caused an updated appraisal of the |loan to be perforned
on May 1, 1992, so that the |oan could be pooled in accordance with
the requirenments of the Securities Quide. Because appellees’ |oan
was an existing |oan and Prudential caused an updated appraisal to
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be perforned, Prudential is deened to be the originator of the
| oan, even though 3 Rivers originally closed the loan. For this
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reason, appellees’ |oan was
facility in accordance with”

In sum we hold that
preenpts application of |owa
| oans nmade by an originator

“made by an originator or certified
Title VIIl, that is, Prudential.

12 U S. C. 8§ 2279aa-12(a) expressly
Code Ann. 8§ 535.9(2) to agricultural
or certified facility guaranteed by

Far mer Mac. Accordingly, we reverse the order of the district

court granting partial sunmary judgnent in favor of appell ees.

A true copy.
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