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US Department of Justice -

Enron Task Force

Wwhugson. D.C 20530

September 17, 2003

Robert S. Morvillo, Esq.
MoMllo, Abramowitz, Grand. Jason & Silberberg
565 Fifib Avenue
New York, NY 10022

Charles Stiliman, Esq.
Stiliman & Friedman
425 Park Avenue
New York, NY 10022

Re: Merrill Lyflch & Co.. Inc

Dear Messrs. Stiliman and Morvillo:

This letter sets forth the agreement between the Department of Justice, by the Enron Task
Force (the "Department") and Merrill Lynch & Co., Inc. ('Merrill Lynch").

Introduction

1, The Department is conducting a criminal investigation into matters relating to the
collapse of the Enron Corp. ("Enron"). During the course of the investigation, the
Department notified Merrill Lynch that, in the Department's view, MeuiIl Lynch
personnel have violated federal criminal law. In particular, the Department notified
Merrill Lynch that certain Merrill Lynch employees: a) violated federal criminal law in
connection with certain transactions initiated at year-end 1999 (the "Year-End 1999
Transactions");' b) aided and abetted Enron's violation of federal criminal law in
connection with the same transactions; and c) knowingly made, and caused others to
make, false statements before various tribunals, including a federal grand jury, the United
Sttts Congress, the United States Securities and Exchange Commission ("SEC") and a
court-appointed bankruptcy examiner.
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Agreement

5. Upon reque.ct of the Department, with respect toy issue relevant to its investigation of
Enron, Merrill Lynch shall designate knowledgeable employees, agents or attorneys to
provide nonprivilcged information and/or materials on Merrill Lynch's behalf to the
Department. It is further undcrstood that Merrill Lynch must at all times give complele,
truthful and accurate information.

6. With respect to any infonnation testimony, document, record or other tangible evidence
relating to Enron provided to the Department or a grand jury, Merrill Lynch consents to
any and all disclosures to Governmental entities of such materials as the Department, in

2
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8. Merrill Lynch agrees to adopt and implement by December 1, 2003, specific new policies
and procedures relating to the integrity of client and counterparty financial statements and
year-end transactions (the 'Policies and Procedures"). The Policies and Procedures to
which Merrill Lynch agrees are described in Exhibit A to this Agreement. Nothing in this
Agreement precludes Merrill Lynch from amending or changing its Policies and
Procedures in the ±hture so long as said amendments or changes do not diminish the
policies and procedures as set forth in Exhibit A. During the 18 month period set forth in
paragraph 9 below, no amendments or changes will be made to the Policies and
Procedures without the approval of the auditing firm and the individual attorney referred
to in paragraph 9 below.

9. Merrill Lynch also agrees that for a period of 18 months, it will retain an independent
-auditing firmto undertake a special review of the Policies and Procedures set forth in

Exhibit A. Merrill Lynch also will retain an individual attorney selected by the
-Department,who shall be acceptable to Merrill Lynch, to review the work of the au&tiig

finn. The auditing firm and the attorney shall:
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Policies and Procedures. The General Counsel shall then present a
summaiy of this report to the Audit Committee of the Board of Directors
for its Teview. Copies of these reports shall be submitted to the
Department during this 18 month period.

12. The decision whether conduct and/or statements of any individual will be imputed to
Merrill Lynch for the purpose of detennining whether Merrill Lynch has violated any
provision of this Agreement shall be in the sole discretion of the Department,

13. This Agreement expires on June 30, 2005. It is further understood that this Agreemdht is
binding only on the Department and Merrill Lynch.

4
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MERRILL, LYNCH & CO., NC.

Robert Morvillo, Esq.
Counsel to MerriU, Lynch & Co.

Charles Sti!tman Esq.
Counsel to Merrill, Lynch & Co.

Andrew Weissmann
Deputy Director
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Dpuy ireccr

kobect Movii1o Esq.
Counsel to M11, Lynch & Co.

Chr1 SUmn Eq.
Counsel to Merrill, Lcb & Co.
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EXIUBIT A

MERRU.L LYNCH POLICIES AND PROCEDURES ON THE
INTEGRITY OF CLIENT AND COUNTER-PARTY

FiNANCIAL STAThMENTS AND YEAR-END TRANSACTIONS -

The following sets forth Merrill Lynch & Co. Inc.'s plan for addressing the integrity of
client and counterparty (LThird Party") transactions and year-end transactions. All
employees must comply with the policies and procedures and violation of these policies
and procedures may lead to disciplinary action, including termination.

General Prohibitions and Rules

Misleading Third Party Activities. Merrill Lynch may not cngagc in any transaction where
Merrill Lynch knows or believes that an objective of the Third Party is to achieve a
misleading earnings, revenue or balance sheet effect.

• Undocumented AreemenIs Merrill Lynch will not engage in any transaction in
which any term of the transaction related to risk transfer (whether or not legally
enforceable) is not reflected in the written contractual documentation for the
transaction.

Offsetting Transactions, Merrill Lynch will not engage in any transaction having
substantially contemporaneous offsetting "leg which offsets, in whole or
substantially all of, the economics of the other leg of the transaction and is
transacted with the same Third Party (or affiliate, related party or special purpose
entity of the Third Party), unless such transaction is specifically approved by the
Special Structured Products Committee ("SSPC").

Individual Accountability. Each employee responsible for proposing that Merrill Lynch
enter into any transaction covered by these policies shall satisfy himselflherself that he/she
is fully knowledgeable about all terms and agreements related to such transactions and that
all applicable provisions of these policies and procedures and other Merrill Lynch policies
and procedures have been fulfilled prior to execution.

-
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p!cial Restrictipns Api!ble to YeaEd Traactkrn

In light of the heightened danger of abuse in connection with "Year-End Transactions," the
following policies and procedures apply specifically to such transactions:

New Committee and New Co ee Approval Process

• Merrill Lynch will create a new committee and new approval process by creating
the SSPC.

o The SSPC will review the Year-End Transactions and Offsetting Transactions
referred to above.

The SSPC also will review all complex structured finance transactions effected by
a Third Party with Merrill Lynch. A "Complex Structured Finance Transaction"
means any structured transaction where:

• The SSPC will also review all early unwinds of any Complex Structurcd Finance
Transaction and any Year End Transaction and any termination of such transaction
prior to its originally contemplated maturity.

• The SSPC also will review any transaction, which any member of the SSPC
determines is appropriate for SSPC review.

2
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deemed approved by the SSPC without the approval of all of the Heads of group
(or experienced desiiee). The Committee will record each decision made in
connection with any transaction and keep a record of the participants in any such
meetings.

o For each transaction considered, the SSPC will require the transaction sponsor to
represent that such person is providing complete and accurate mforrnation
regarding the transaction and the Third Party's purpose(s) for such transaction.

in addition, a full description of each transaction approved by Lhc SSPC will be
communicated in writing to the independent auditor of the applicable Third Party.

Rcferrls to the SSPC

Merrill Lynch shaU communicate to its GM! employees the substance of the followu4

To ensure that all transactions that require approval of the SSPC are referred to that
committee, these policies and procedures call for a broad category of transactions to be
referred to the SSPC so that the SSPC can make the determination whether the
transactions need the committee's approval. Accordingly, Merrill Lynch employees
shall refer to the SSPC all transactions that

o An employee knows or believes may be motivated in whole or in part by the
Third Party's desire to achieve a misleading earnings, revenue or balance sheet
effect. Such referrals may be made anonymousiy, using the Merrill Lynch
hotline (discussed below), or by other means.
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o An employee knows or believes involve a contemplated agreement or
understanding between the parties (whether or not legally enforceable) to
unwind such transactions prior to its stated maturity atan agreed-upon price.

Are YearEud Transactions as to which an employee knows or believes that the
Third Party's primary motivation is to achieve accounting (including off-
balance sheet treatment) objectives.

Arc transactions having a substantially contemporaneous off-setting leg"
which offsets, in whole or substantial aspects of, the economics of the other leg
of the transaction and is transacted with the same Third Party (or affiliate,
related party or special puipose entity of the Third Party).

Employees shall err on the side of referral to the SSPC if they have any question as to
whether a transaction falls within the SSPC purview. Failure to refcr transactions to the
SSPC will be grounds for discipline, including dismissal.

ND&i! Frgrau
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of a We aft

• Merrill Lynch will develop a GML Policy and Approval Process Website that will
articulate Merrill Lynchs applicable policies and the required approval process for -
the types of transactions described herein. This wthsite will be avaflable to aU
employees.

Employee ConcernkEtblesi1.ofline ConfidentIal Reporting

The interactive website referenced above will provide opportunities for employees
to communicate with the members of the SSPC concerning any reservations any
such employee may have with any GM[ transaction or the approval process related -
thereto.

• "Year-End Transaction" shall mean any transaction effected within twenty-one (21)
days of Third Party's fiscal year-end period where thcre are continuing
obligations between the parties subsequent to the year end period.

"Third Party", "client" or "counteiparty" shall mean any U.S. corporation that is
registered under the Securities Exchange Act of 1934, any domestic or foreign
affiliate of such corporation, any entity directly or indirectly controlled by such
corporation, and any special purpose entity set up by such corporation.

5
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FOR IMMEDIATE RELEASE CRM 

Wednesday, September 17, 20
(202) 514-20
www.usdoj.g

TDD (202) 514-18

THREE TOP FORMER MERRILL LYNCH EXECUTIVES CHARGED WITH CONSPIRACY
OBSTRUCTION OF JUSTICE, PERJURY IN ENRON INVESTIGATION 

Merrill Lynch Agrees to Cooperate with Enron Investigation, Implement Reforms, with Oversight by 
Monitor 

WASHINGTON, D.C. – Assistant Attorney General Christopher Wray of the Criminal Division, Enron 
Task Force Director Leslie R. Caldwell, and Assistant Director Grant Ashley of the FBI's Criminal 
Investigative Division announced today that three leading former employees of Merrill Lynch & Co., Inc
have been indicted by a federal grand jury on charges of conspiracy to commit wire fraud and falsify 
books and records. One of the defendants was also charged with perjury and obstructing a federal 
investigation into the Enron Corporation's multibillion dollar collapse. 

The three-count indictment, returned by a federal grand jury in Houston, Texas, yesterday and unsealed 
this morning, charges: Daniel Bayly, 56, of Darien, Connecticut, the former head of the Global Investme
Banking division at Merrill Lynch; James A. Brown, 51, of Darien, Connecticut, the head of Merrill 
Lynch's Strategic Asset Lease and Finance group; and Robert S. Furst, 42, of Dallas, Texas, the Enron 
relationship manager for Merrill Lynch in the investment banking division.  

In a separate agreement reached with the Department of Justice, announced today, Merrill Lynch accepte
responsibility for the conduct of its employees. Merrill Lynch also agreed to cooperate fully with the 
continuing Enron investigation and to implement a series of sweeping reforms addressing the integrity of
client and third-party transactions. An independent monitor, along with an outside auditing firm, will 
monitor Merrill Lynch's compliance with these new reforms. 
 
Indictment  

The indictment alleges that Enron and Merrill Lynch engaged in a year-end 1999 deal involving the 
"parking" of Enron assets with Merrill Lynch. That arrangement allowed Enron to enhance fraudulently 
the year-end 1999 financial position that it presented to the public and used to pay its executives 
unwarranted bonuses. The indictment alleges that Bayly, Brown and Furst knowingly participated in this
illegal scheme, along with co-conspirators Andrew S. Fastow, Enron's then-chief financial officer, and 
Daniel Boyle, then-vice president of Global Finance at Enron. Fastow and Boyle were both charged in a 
May 2003 indictment, and Fastow's case is scheduled for trial in April 2004.  

Page 1 of 4Press Release - Deparrtment of Justice - THREE TOP FORMER MERRILL LYNCH EX...
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According to the indictment, Enron attempted unsuccessfully in 1999 to sell an interest in electricity-
generating power barges moored off the coast of Nigeria. Enron, through Fastow, Boyle and others, then
arranged for Merrill Lynch to serve as a temporary buyer so that Enron could record earnings and cash 
flow in 1999, making Enron appear more profitable than it was. Merrill Lynch's purchase of the Nigerian
barges allowed Enron to improperly record $12 million in earnings and $28 million in funds flow in the 
fourth quarter of 1999. The indictment alleges that Enron promised Merrill Lynch that it would receive a
return of its investment plus an agreed-upon profit within six months – an oral agreement that was not 
disclosed in the written contact used by Enron's internal and external accountants to determine the 
accounting treatment of the deal. Specifically, Enron promised in an oral "handshake" side deal that 
Merrill Lynch would receive a rate of return of approximately 22 percent, and that Enron would sell the 
barges to a third party or repurchase the barges within six months. That agreement meant that Merrill 
Lynch's supposed equity investment in the barges was not truly "at risk" and did not qualify as a sale from
which earnings and cash flow could be recorded. 
 
On June 29, 2000, having found no true third-party purchaser to buy Merrill Lynch's interest in the barge
Enron arranged for a special purpose entity known as LJM2, which was owned and operated by Andrew 
Fastow, to purchase Merrill Lynch's interest for $7,525,000 – fulfilling the side agreement.  

All three defendants were charged with conspiracy to commit wire fraud and falsify books and records, 
and Brown was also charged with perjury before the Enron Grand Jury and obstruction of the Enron Gran
Jury investigation. Specifically, the indictment alleges that while testifying under oath before the grand 
jury in September 2002, Brown falsely stated he was "not aware of the promise" by Enron to Merrill 
Lynch regarding the Nigerian barge investment. The indictment further charges that Brown sought to 
obstruct and impede the grand jury by making false statements. The indictment also alleges that the 
defendants made false statements regarding the barge deal when questioned under oath before Congress,
the Securities and Exchange Commission, and a court-appointed bankruptcy examiner.  
 
"Investigations of this type are extremely difficult and complicated, and are made even more so when 
people deliberately seek to hide the truth from investigators," said Assistant Attorney General Christophe
Wray. "The American public is entitled to a full accounting of the circumstances behind Enron's collapse
and the Department is committed to prosecuting those who lie or mislead in order to obstruct our 
investigation." 
 
If convicted of the conspiracy charge, all three defendants face a maximum sentence of five years in 
prison. Brown also faces a maximum sentence of five years in prison on the perjury count, and 10 years 
maximum on the obstruction of justice charge.  

An indictment contains allegations that a defendant has committed a crime. Every defendant is presumed
innocent until and unless proven guilty. 

Merrill Lynch & Co., Inc., Agreement 

In its agreement with the Department of Justice, Merrill Lynch acknowledges that the Department has 
developed evidence during its investigation that one or more Merrill Lynch employees may have violated
federal criminal law, and accepts responsibility for any such violations. 

The reforms agreed to by Merrill Lynch include: 

• The creation of a new committee, the Special and Structured Products Committee (SSPC), to review all
complex structured finance transactions effected by a third party with Merrill Lynch. The committee will

Page 2 of 4Press Release - Deparrtment of Justice - THREE TOP FORMER MERRILL LYNCH EX...

5/8/2008http://www.fbi.gov/dojpressrel/pressrel03/enronmlpr.htm

EOUSA 1206



be comprised of senior representatives within the company, including representatives from Market Risk, 
Law and Compliance, and Accounting, Finance, Tax and Credit. The unanimous approval of the SSPC 
will be required to authorize a transaction. 

• For a period of 18 months, Merrill Lynch will retain an independent auditing firm to undertake a review
of the processes established by the committee. Merrill Lynch will also retain an attorney, selected by the 
Department of Justice, to review and oversee the work of the auditing firm and issue periodic reports as t
Merrill Lynch's compliance. 
 
• The creation of a written report that sets forth each transaction approved by the SSPC. The reports will 
be given to the third party's independent auditor, thereby assuring that a third party's outside auditor and 
Merrill Lynch are being provided the same information about the transactions. This will prevent a third 
party from misleading others.  

• The development of a comprehensive training program for all personnel that highlights factors in a 
transaction that would warrant additional scrutiny. Merrill Lynch employees will be instructed to refer to
the SSPC all transactions that would fall under its purview. 

Based on Merrill Lynch's acceptance of responsibility, its full cooperation with the Enron investigation, i
adoption of a series of significant reforms, and its acceptance of a monitor to oversee the implementation
of those reforms, the Department of Justice has agreed not to prosecute Merrill Lynch. 

"We are pleased that Merrill Lynch has accepted responsibility, is cooperating fully and has agreed to 
enact these important reforms," said Assistant Attorney General Wray. "This is the kind of corporate 
response that the Department of Justice encourages and, frankly, expects in the course of a criminal 
investigation." 
 
The investigation into Enron's collapse is being conducted by the Enron Task Force, a team of federal 
prosecutors supervised by the Department's Criminal Division and agents from the FBI and the IRS 
Criminal Investigations Division. The Task Force also has coordinated with and received considerable 
assistance from the Securities and Exchange Commission. The Enron Task Force is part of President 
Bush's Corporate Fraud Task Force, created in July 2002 to investigate allegations of fraud and corruptio
at U.S. corporations. 
 
Several individuals have been charged, in addition to Fastow and Boyle. Former Enron Treasurer Ben 
Glisan, charged in the indictment with Fastow and Boyle, pleaded guilty last week to conspiracy to 
commit wire and securities fraud and immediately was sent to prison to serve a five-year sentence. 
Fastow's wife, former Enron Assistant Treasurer Lea Fastow, was charged in May 2003 with conspiracy 
commit wire fraud, money laundering conspiracy and filing false tax returns, and trial is set for January 
2004. Another indictment charged seven former Enron Broadband Services executives with participating
in a long-running scheme to defraud the investing public and others through a series of false statements 
and press releases about EBS's financial condition.  
 
In August 2002, former Enron finance executive Michael J. Kopper pleaded guilty to conspiracy to 
commit wire fraud and money laundering, and is cooperating with the government's investigation. Forme
Enron energy traders Timothy N. Belden and Jeffrey Richter pleaded guilty in October 2002 and Februar
2003, respectively, to conspiracy to commit fraud by manipulating energy prices in the California marke
In September 2002, a federal grand jury in Houston returned an indictment charging three former British
bankers with wire fraud in a scheme involving the Southampton special purpose entity. In November 
2002, former Enron finance executive Larry Lawyer pleaded guilty to making and subscribing a false tax
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return. And Enron's former top outside auditor, Arthur Andersen partner David Duncan, pleaded guilty in
2002 to obstructing an SEC investigation into Enron. Andersen itself was convicted of obstruction of 
justice in June 2002. 

The Task Force investigation is continuing. 

 
# # # 

03-510 
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