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OPINION

LUTTIG, Circuit Judge: 

Appellant John Ashton Wray, Jr., was disbarred from practice
before the United States District Court for the Eastern District of Vir-



ginia on the grounds that he committed a "serious crime" within the
meaning of Federal Rule of Disciplinary Enforcement I.B by willfully
failing to pay his income taxes. Because willful failure to pay income
taxes is not a "serious crime" within the meaning of Rule I.B., we
reverse the judgment of the district court. 

I.

For several years, John Ashton Wray, Jr., mired in business debt,
properly filed his income tax returns, but failed to pay all the taxes
due, choosing instead to repay his lenders. On May 24, 2001, Wray
pled guilty to a misdemeanor count of willful failure to pay income
taxes. As a result of Wray’s conviction, the United States District
Court for the Eastern District of Virginia instituted disciplinary pro-
ceedings against him, and on December 22, 2004, disbarred him from
the practice of law before the court on the grounds that he had com-
mitted a "serious crime" within the meaning of Federal Rule of Disci-
plinary Enforcement I.B. The question on appeal is whether Wray’s
misdemeanor offense of willful failure to pay income taxes consti-
tutes a "serious crime" within the meaning of Rule I.B. 

Federal Rule of Disciplinary Enforcement I.B provides as follows:

The term "serious crime" shall include any felony and any
lesser crime a necessary element of which, as determined by
the statutory or common law definition of such crime in the
jurisdiction where the judgment was entered, involves false
swearing, misrepresentation, fraud, willful failure to file
income tax returns, deceit, bribery, extortion, misappropria-
tion, theft, or an attempt or a conspiracy or solicitation of
any other to commit a "serious crime."

Wray’s misdemeanor count of willful failure to pay income taxes
does not fall within this definition. It is neither a felony nor a lesser
crime a necessary element of which comprises any of the conduct
described in the Rule. The Rule refers only to willful failure to file
income tax returns, and that offense is distinct from — and is not a
necessary element of — Wray’s offense of willful failure to pay
income taxes. 
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The district court concluded that Wray’s offense of willful failure
to pay income taxes constituted a "serious crime" because Wray
"knew his actions were unlawful" and his conduct demonstrated "con-
tinued indifference to the law requiring payment of taxes." J.A. 177-
78. While these facts may render Wray’s conduct deserving of disci-
plinary action, they do not transform Wray’s offense into a "serious
crime" within the meaning of Rule I.B. Whether the perpetrator com-
mitted the crime knowingly or displayed continued indifference to the
law bears no relation to the Rule’s definition of "serious crime." 

On appeal, it is contended that Wray’s offense constituted a "seri-
ous crime" because it involved deceit. As an initial matter, it is not
clear that Wray’s conduct was in fact deceitful. The prosecutor con-
ceded that Wray did not commit fraud or conceal income in an
attempt to avoid tax liability; he simply chose not to pay his full tax
obligation. Id. at 48-49. More importantly, even if Wray’s conduct did
involve deceit, that would not render his offense a "serious crime."
The question is not whether Wray’s conduct involved deceit; it is
whether deceit is a necessary element of the crime of willful failure
to pay taxes. It is not. To prove willful failure to pay income taxes,
the government must show only that (1) a tax was due and owing; (2)
the taxpayer did not pay the tax within the required time; and (3) the
failure to pay was willful. See 26 U.S.C. § 7203. 

In short, Wray’s misdemeanor offense of willful failure to pay
income taxes does not constitute a "serious crime" within the meaning
of Rule I.B, and the district court abused its discretion in concluding
otherwise.* Accordingly, the judgment of the district court is
reversed.

REVERSED

*A district court’s action in a disciplinary proceeding is reviewed
under an abuse of discretion standard. In re Morrissey, 305 F.3d 211, 217
(4th Cir. 2002). "Of course, an error of law by a district court is by defi-
nition an abuse of discretion." Hunter v. Earthgrains Co. Bakery, 281
F.3d 144, 150 (4th Cir. 2002). The district court’s construction of Rule
I.B to cover Wray’s offense of willful failure to pay income taxes when
that Rule does not cover such offense constituted an error of law. 
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