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U. S. Department of Housing and Urban Devel opnent APPENDI X 1
Washi ngt on, DC 20410- 3000

Decenber 24, 1991

OFFI CE OF THE ASSI STANT SECRETARY
FOR ADM NI STRATI ON
Et hics Letter 91-5
Speci al Attention of:
PRI NCI PAL STAFF
ALL REG ONAL ADM NI STRATCRS
ALL FI ELD OFFI CE MANAGERS

Subject: "Byrd Anendnment" Regarding the Limitation on Paynents
Made to Influence Certain Federal Contracting and
Fi nanci al Transactions

PART | - | NTRODUCTI ON

A PURPOSE. The purpose of this Letter is to bring to your
attention and clarify certain collection and nonitoring
responsibilities of Headquarters' Program Ofices and the
Regional and Field Ofices in inplenenting the requirenents
that pertain to the Byrd Anendnent.

B. BACKCGROUND.

1. The Byrd Anmendnent (Section 319 of the Departnent of
Interior and Rel ated Agenci es Appropriations Act for
Fi scal Year 1990, Pub. L. 101-121), was signed into | aw
by President Bush on Cctober 23, 1989, and became
effective on Decenber 23, 1989.

2. The O fice of Managenent and Budget (OWVB) published an
"InterimFinal Rule" on the Byrd Amendnent (see
Attachnment 1) on February 26, 1990 (55 FR 6736). The
InterimFinal Rule was supplenented by a Notice
publ i shed by OB at 55 FR 24540 (see Attachnent [1) on
June 15, 1990.

3. The InterimFinal Rule pertains to applicants
requesting or receiving a Federal contract, grant,
| oan, cooperative agreenent, | oan guarantee or |oan
insurance. Indian tribes and tribal organizations are
excluded from coverage with respect to expenditures
permitted by other Federal law. (Therefore, I|ndian
Housi ng Authorities (I1HAs) established by an Indian
tribe as a result of the exercise of their sovereign
power are excluded from coverage, but | HAs established
under State |aw are not excluded from coverage.) The
Rul e al so governs certain post-award actions including
the extension, continuation, renewal, anendment, or
nmodi fi cation of contracts, grants, |oans, or
cooperative agreenents.



PART I'l -- OVERVI EW OF SUBSTANTI VE REQUI REMENTS

The Byrd Amendnent inposes requirenments on applicants and
reci pients of Federal assistance who use either of the follow ng
sources of funds to influence Federal decision nakers:

0 Funds appropriated to Federal agencies by Congress.
0 Q her than appropriated funds from non- Federal sources.

A summary of the requirenents follows. You should refer to
the rule (see Attachnment 1) for a detailed description of the
requi renents.

A APPRCPRI ATED FUNDS.

1. Basic Prohibition. No appropriated funds may be used
by a person who receives a Federal contract, grant,
| oan, or cooperative agreenment to pay for influencing
or attenpting to influence Executive or Legislative
branch personnel in connection with the award of any
Federal contract, the making of any Federal grant or
| oan, or the entering into of any cooperative
agreenent. This prohibition also applies to paynents
made to influence a Federal official in connection with
the extension, continuation, renewal, anmendnent or
modi fi cation of any contract, grant, |oan or
cooperative agreenent.

2. Required Reporting. Any person who requests or
recei ves a Federal contract, grant, or cooperative
agreenent exceedi ng $100, 000, or a Federal |oan
exceedi ng $150,000, nust file a certification (see
Attachnent |, page 6741) that the person has not nade,
and will not nmake, any prohibited paynment from
appropriated funds. Additionally, the applicant or
reci pient nmust certify that a disclosure statenent (see
Attachnent |, page 6743) will be filed, as described in
subparagraph I1.B.2.c, below, if a paynent is nmade from
other than appropriated funds to influence, or attenpt
to influence, Federal personnel. The certification
must be filed at the tinme the application or request to
enter into an agreenent is submitted. |If it is not
filed at the tinme of application, it nust be filed
prior to receipt of the award or assistance invol ved.
Submi ssion of the certification is a condition for
recei pt of the assistance invol ved.
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3. Exceptions. The prohibition on the use of appropriated
funds does not apply to:

a. Agency and Legi sl ative Liaison Activities and
Agency Requirenents. Appropriated funds nmay be
used to pay reasonabl e conpensation to an officer
or enpl oyee of a person requesting or receiving a
contract, grant, loan, or cooperative agreenent,
if the paynent is for:

(1) Agency and legislative liaison activities not
directly related to the transaction or the
post-award action invol ved; or

(2) Providing any information specifically
requested by the Departnent.

b. Pr of essi onal and Techni cal Services. Appropriated
funds al so may be used to pay:

(1) Reasonabl e conpensation to an officer or
enpl oyee of a person requesting or receiving
a contract, grant, |oan, or cooperative
agreenment, or a post-award action, if the
paynment is for professional or technica
services rendered directly in the
preparation, submi ssion, or negotiation of
any bid, proposal, or application for the
transaction involved, or for neeting
requi renents inposed by or pursuant to |l aw as
a condition for receipt of such assistance.

(2) Reasonabl e compensation to a person, not
enpl oyed by the person requesting or
receiving a contract, grant, |oan, or
cooperative agreenent, or a post-award
action, if the paynent is for professional or
techni cal services rendered directly in the
preparati on, subm ssion, or negotiation of
any bid, proposal, or application for the
transaction involved, or for neeting
requi renents inposed by or pursuant to |l aw as
a condition for receipt of the assistance.

C. No disclosure fornms are required to be filed with
respect to paynments which are perm ssibl e pursuant
to the above excepti ons.
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B. OTHER THAN APPROPRI ATED FUNDS



1. Basi ¢ Requirenent. The Byrd Anendnent does not
prohibit the use of other than appropriated funds to
i nfluence, or attenpt to influence, a Federal officia
in connection with a Federal contract, grant, |oan
cooperative agreenent, | oan guarantee or |oan
i nsurance, or a post-award action. |If other than
appropriated funds are used for such purposes, each
person requesting or receiving a contract, grant, |oan
cooperative agreenent, |oan guarantee, or |oan
i nsurance nmust file a disclosure formwith the
Departnment detailing the |obbying activities. Also,
any person who requests or receives a conmtment for a
| oan guarantee or | oan insurance nust subnit a
statenment whether he or she has nmade any paynents to
i nfluence a Federal official in connection with that
| oan guarantee or insurance.

2. Requi red Reporting.

a. Certification. Each person who requests or
receives a contract, grant or cooperative
agreenent exceedi ng $100,000 or a comitnent to
guarantee or insure a | oan exceedi ng $150, 000 nust
file the certification described at paragraph
Il1.A 2., above. The certification nmust be filed
at the tine the application or request to enter an
agreenment is submitted. If it is not filed at the
time of application, it nust be filed before
recei ving the assistance invol ved.

b. Statenments for Loan Guarantees and Loan | nsurance.
Each person who requests or receives fromthe
Department a commitment to guarantee or insure a
| oan exceeding $150,000 nmust file a statenent that
the person will file a disclosure form (SF-LLL) if
the person has made, or will nmake, any paynent to
i nfluence, or attenpt to influence, any Executive
or Legislative branch personnel in connection wth
that | oan insurance or guarantee. For single
fam ly insurance, each application that involves a
nort gage anount that exceeds the m ni nrum dol | ar
threshold, a statenment and, if necessary, a
di scl osure formshould be filed. The statenent
must be filed at the tine the request for
guarantee or insurance is nmade. If it is not
filed at the tinme of application, it nust be filed
before receiving the commtnent.
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c. Di scl osure Form (SF-LLL). Every person who



requests or receives a Federal contract, grant, or
cooperative agreement exceedi ng $100, 000, or a
Federal |oan, |oan guarantee, or |oan insurance
exceedi ng $150, 000 nust di scl ose any paynents
made, or agreenment to make any paynent, from other
than appropriated funds for the purpose of

i nfluencing, or attenpting to influence, any
Executive or Legislative branch personnel in
connection with the contract, grant, cooperative
agreenent, |oan, |oan insurance, or |oan
guarantee. These disclosures nust be nade on Form
SF- LLL.

It is the responsibility of the applicant to
determ ne whether a Form SF-LLL is required to be
submitted to the Departnent. There are two
requirenents:

(1) The formmust be subnmitted to the Depart nent
at the tine of application or request. If it
is not filed at the tinme of request, it nust
be filed prior to award or agreenent.

(2) A new disclosure formnmust be filed at the
end of each cal endar quarter in which a
paynment, or an agreenent to nake a paynent,

i s made whi ch woul d have ot herw se required
reporting at the time of application
Moreover, if an event occurs during the

cal endar quarter which materially affects the
accuracy of information reported on a

di sclosure formpreviously submtted, the
submitter nmust file a new disclosure form
Events which "materially affect” the accuracy
of information already reported include:

- - A cumul ati ve increase of $25,000 or nore
in the amount paid or expected to be
paid for influencing or attenpting to
influence a covered Federal action

-- A change in the person(s) influencing or
attenpting to influence; or

-- A change in the Federal official(s)
contacted to influence or attenpt to
i nfluence a covered Federal action
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3. Exceptions. The disclosure requirenents do not apply



to the foll ow ng:

a. No di sclosure form (SF-LLL) is required to be
filed in connection with professional or technica
services rendered directly in the preparation
submi ssion, or negotiation of a comtnent to
insure or guarantee a | oan.

b. No di sclosure form (SF-LLL) is required to be
filed with respect to paynents of reasonabl e
conpensation nmade to regularly enployed officers
and enpl oyees of the person requesting or
recei ving the assistance.

C SUBCONTRACTORS AND SUBRECI PI ENTS

1. Filing of Certifications and Di scl osure Forns.
Subcontractors and subrecipients are subject to the
requi renents of the Byrd Amendnent concerning the
filing of certifications and disclosure fornms in the
case of:

a. A subcontract exceeding $100,000 at any tier under
a Federal contract;

b. A subgrant, contract or subcontract exceeding
$100, 000 at any tier under a Federal grant;

C. A contact or subcontract exceedi ng $100, 000 at
any tier under a Federal cooperative agreenent; or

d. A contract or subcontract exceedi ng $100, 000 at
any tier under a Federal |oan exceedi ng $150, 000.

2. Reporting by Subcontractors and Subreci pi ents.
Certification and disclosure fornms required to be filed
by subcontractors and subrecipients nust be subnitted
to the next tier above the submitter. Al disclosure
forns nust be forwarded fromtier to tier until they
are submitted to the Departnent. Certification forns
are to be retained by the tier to whomthey are
subm tted.

D. PENALTI ES
1. Any person who nmakes a prohibited expenditure is

subject to a civil penalty of not |ess than $10, 000 and
not nmore than $100,000 for each failure.
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2. Any person who fails to submt or amend the disclosure



form when required, is subject to a civil penalty of
not | ess than $10, 000 and not nore than $100, 000 for
each failure

3. Failure to subnmit the required certification or
statenment may result in an application or assistance
bei ng del ayed or deni ed.

PART I'l'l. PROCEDURAL REQUI REMENTS

A FI ELD RESPONSIBILITIES. Field Ofices should adhere to
previously issued program specific guidance (see B. bel ow).
The following is a listing of ongoing field responsibilities
for the inplenentation of the Byrd Arendnent:

1. Mai nt enance of Certifications and Statenents. Executed
certifications and statenents should be retained in the
appropriate programfile (e.g. project file, contract
file) with other material submtted by the applicant or
requester.

2. I nconpl ete Applications. The Field Ofices nust review
each application or request received to determ ne
whether it is conplete and contains the appropriate
certification or statenent. |[If an application
submitted to the Departnment does not contain the
required certification or statenent, the applicant or
requester nust be advised that the required docunments
must be submitted before assistance will be provided.

3. Forwar di ng and Mai ntenance of Disclosure Forns. In
cases where a disclosure form (SF-LLL) is submtted by
an applicant or requester:

a. At the point of receipt nake a duplicate of the
di sclosure formand forward the original to the
Ofice of Ethics (Headquarters, Room 2158). The
Ofice of Ethics will be the central depository
for all disclosure fornms filed with the
Depart ment .

b. A duplicate copy of each disclosure formshould be
retained in the appropriate contract, |oan, grant,
cooperative agreenent file or other sinmilar file.

c. Di scl osure fornms which may be submitted at the end
of each cal endar quarter will be directed to the
poi nt where the application or other material
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submitted to the Department was originally
collected. Disclosure forns received at the end



of a calendar quarter shall be forwarded to the
O fice of Ethics.

d. Any request froma nenber of the public for a copy
of a disclosure formshall be forwarded to the
Ofice of Ethics for handling. The Ofice of
Ethics will forward the request to the Executive
Secretariat to be handl ed in accordance with the
Department' s Freedom of Information Act (FO A)
procedures.

4, Notice of Violations. Any suspected violation of
requi renents of the Byrd Amendnent shoul d be
i mredi ately brought to the attention of the Director,
O fice of Ethics.

5. NOTE: Even if the | oan or grant anounts are not |arge
enough to trigger the certification and discl osure
requi renents, the prohibitions against the use of
Federal |y appropriated funds for influencing or
attenpting to influence the actions of Federal
officials apply. Accordingly, Field Ofice staff nust
be alert to possible violations, which nust be reported
to the Ofice of Ethics.

B. HEADQUARTERS RESPONSI Bl LI TIES. Any Headquarters Program
Ofice which receives initial applications or other simlar
materials subnmitted to the Department nust adhere to the
procedures described for Field Ofices in paragraph A
above. In addition, the head of each major office who has
responsibility for a programinvol ving contracts, grants,
cooperative agreenents, |oan guarantees or |oan insurance
has issued program specific gui dance ensuring conpliance
with the procedural requirenments. A listing of each
of fice's guidance is shown bel ow.

1. Adm ni stration -- Ofice of Ethics

a. February 9, 1990 -- Interim Notice
-- "lInplenentation of the "Byrd Anendnent" Regardi ng
the Limtation on Paynents Made to |nfluence
Certain Federal Contracting and Fi nanci al
Transactions"” -- InterimNotice 90-01 ADM I
(expired June 8, 1990).

2. Adm ni stration -- Ofice of Procurenent and Contracts

a. January 11, 1990 -- Memorandumto OPC Contracting
Staf f and Regi onal Contracting O ficers
-- "Inplenentation of the Limtation on the paynent
of funds to influence Federal transactions."
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b. February 6, 1990 -- Menorandumto OPC Contracting
Staff and Regi onal Contracting O ficers
-- "Limitation on the paynent of funds to influence
Federal transactions"

cC. May 4, 1990 -- Menorandumto OPC Staff and
Regi onal Contracting O ficers -- "SF-LLL,
Di scl osure of Lobbying Activities"”

d. July 5, 1990 -- Menorandumto OPC Staff and
Regi onal Contracting Oficers -- "Clarification
Regardi ng the Lobbying Restrictions”

e. August 8, 1990 -- Menorandumto OPC Staff and
Regi onal Contracting O ficers -- "Lobbying
Certifications on Indefinite Quantity Contracts"

O fice of Housing

a. April 13, 1990 -- Notice H 90-27 - "OWB s Qi dance
on New Government-w de Restrictions on Lobbying”
(expired April 30, 1991)

b. April 19, 1990 -- Menorandum from O fice of
Insured Single Fam |y Housing -- "Single Fanmly
Devel opnent - OVB' s Gui dance on New Gover nient - W de
Restrictions on Lobbying-the Byrd Amendnent"”

c. April 26, 1990 -- Coinsuring Lender Letter No.
90-3 -- "OWB's InterimFinal Guidance on
CGover nment - Wde New Restrictions on Lobbying"

d. April 26, 1990 -- "Mrtgagee Letter 90-13
-- "OVMB's @uidance on Governnent-w de New
Restrictions on Lobbying"

Conmuni ty Pl anni ng and Devel opnent

a. Decenber 21, 1989 -- Menorandumto Al Regional
Adm nistrators and All Category "A" Field Ofice
Managers -- "Revised Certification, CDBG
Entitlement Program Prohibition of Use of Federal
Funds for Lobbyi ng"

b. Notices for Funding Availability (NOFA) for the
Rental Rehabilitation Programfor last two fiscal
years

Public and | ndi an Housi ng

a. April 27, 1990 -- Menorandumto All Public Housing
Aut horities and Resident Managenent Corporations
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b. July 10, 1990 -- Menorandumto Al Regiona
Adm nistrators and All Field Ofice Managers
-- "FY 1990 CI AP I npl ementation of the Byrd
Amendrent "
c. Noti ces concerning the Public Housing
Devel opnent/ Maj or Reconstruction of Cbsol ete
Publ i ¢ Housi ng Processing in FY 1990 and 1991
6. Fair Housing and Equal Opportunity
a. Sept enber 4, 1990 -- Menorandumto Al Regi ona
Ofice Directors for Fair Housing and Equa
Qoportunity -- "lInplementation of Byrd Amendnent”
7. Pol i cy Devel opnent and Research
a. PDR does not have field counterparts, therefore,
no field guidance was issued.
8. CGovernment National Mrtgage Association
a. GNMA does not have field counterparts, therefore,
no field guidance was issued.
In addition to the above listed program specific gui dance, al
NOFAs published in the Federal Register contain Byrd Arendnent
| anguage.
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