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Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of multiple
sexual offenses (rape, forcible sodony, and commtting indecent
acts) with a child under the age of sixteen, in violation of
Articles 120, 125, and 134, Uniform Code of MIlitary Justice, 10
USC 88 920, 925, and 934, respectively. The adjudged and
approved sentence provides for a dishonorabl e discharge,
confinement for twenty years, total forfeitures, and reduction to
the |l owest enlisted grade. The Court of Crimnal Appeals has
twice affirmed the findings and sentence in unpublished opinions.
Before this Court, appellant contends that his trial defense
counsel provided ineffective assistance. For the reasons set out

below, we affirm

Trial and Appellate Hi story

Appel I ant’ s st epdaught er accused himof child sexual abuse,
begi nni ng when she was four years old and continuing for several
years, until she told a babysitter about it. The victimwas nine
years old at the tinme of appellant’s court-martial. Appellant
testified and denied commtting the offenses. There was no
di rect medi cal evidence to support the victims accusation, but
the prosecution presented a stipulation of the expected testinony
of Dr. Deborah Bryant, who exam ned the victimand opined that a
normal , genital-rectal exam nation does not necessarily nmean that
a child has not been abused.

The court-martial was essentially a credibility contest

bet ween appellant and the child. Prior to the trial on the
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nmerits, the mlitary judge granted a defense request for funds to
hire Dr. Ral ph Underwager or a suitable substitute as an expert
wi tness. Dr. Underwager had not exam ned the victim but he was
expected to testify, in response to hypothetical questions, as
fol |l ows:
(1) Aconflicted famly environnent, particularly divorce,
and separation fromparents may influence a child to
fabricate stories of abuse;
(2) Children are nore suggestible than adults, and frequent,
repeat ed questioning of children can actually teach or
reinforce a false story; and
(3) The initial assunptions of a child interviewer are a
power ful determ nant of what the child reports at the
i ntervi ew
Despite this favorable ruling, the trial defense counsel did not
present any expert testinony at trial.
On initial review, this Court granted review of two issues:
| . WHETHER TRI AL DEFENSE COUNSEL PROVI DED | NEFFECTI VE
ASS|I STANCE OF COUNSEL WHEN HE FAILED TO (1) CALL AN EXPERT
W TNESS WHO WOULD PROVI DE CREDI BLE EVI DENCE THAT SUPPORTED
THE DEFENSE' S THEORY OF THE CASE; (2) CROSS- EXAM NE A NUMBER
OF W TNESSES REGARDI NG PERTI NENT FACTS | N DI SPUTE; AND ( 3)
STI PULATED TO DAMNI NG EVI DENCE.
I'l. WHETHER THE REVI EW NG COURT CONDUCTED MEANI NGFUL
APPELLATE REVI EWWHEN | T FAI LED TO ORDER TRI AL DEFENSE
COUNSEL TO SUBM T AN AFFI DAVIT WHEN A VI ABLE CLAI M FOR
| NEFFECTI VE ASSI STANCE OF COUNSEL HAD BEEN RAI SED.
This Court held that appellant had nmet the threshold for further
i nquiry concerning his claimof ineffective assistance of
counsel. The court below was directed to request an affidavit
fromtrial defense counsel explaining why Dr. Underwager or any
ot her expert was not called to challenge the victims
credibility. The court below was further directed to obtain
addi ti onal evidence if necessary, conduct any factfinding

consistent with United States v. G nn, 47 M} 236 (1997), and
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reconsi der appellant’s claimof ineffective assistance. 52 M
312, 315-16 (2000).

Trial defense counsel submtted an affidavit in which he
recited that his initial decision to request Dr. Underwager was
on recommendati on of another |awer. He obtained some witten
information fromDr. Underwager to support his request for
funding to hire him He found the information “very basic, but
hel pful .” He used the information “to devel op wi tness questions,
organi ze [his] argunent, and generally support the theory of the
case.” In his affidavit, trial defense counsel states that,
after speaking with Dr. Underwager “on nore than one occasion,”
he becane concerned about Dr. Underwager’s references to “fal se
clainms” and the “docunments” he carried to rebut them

Trial defense counsel’s decision to seek an expert was “in
| arge neasure” to counter the anticipated testinony of the
Governnment’s expert, M. Richard Pitcock, a psychol ogi cal
exam ner who interviewed and evaluated the victim M. Pitcock
testified at the pretrial investigationDthat the victim “had age
i nappropriate know edge of sexual activities.”

At a pretrial notion hearing, the prosecution inforned the
mlitary judge that “if this court’s ruling, concerning Doctor
Underwager, is triggered by our proffer or intent to call M.
Pitcock, the Governnent would state that it would not call M.
Pitcock in that event.” The prosecution proffered that if M.

Pitcock testified, his testinmony would be limted to stating that

he gave the victimvarious tests and that “she’s a child of

! See Art. 32, UCMJ, 10 USC § 832.
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normal intellect and normal ability to recall and understand
events.” The prosecution also indicated that it would offer the
victims statenents to M. Pitcock. Finally, the prosecution
indicated that M. Pitcock mght testify in rebuttal, “depending
on how the case -- the defense case cane out.”

After the notions hearing, the prosecution agreed to
stipulate to the testinmony of Dr. Bryant, who had conducted the
genital -rectal exam nation of the victim In his affidavit,
trial defense counsel explains, “At that point, any tactical need
to bal ance their expert’s testinony at trial was gone.” \Wen the
case ultimately was tried on the nmerits, the prosecution did not
call any experts to testify in person.

The prosecutor also showed trial defense counsel “a detailed
format for attacking Dr. Underwager.” Trial defense counse
recites in his affidavit that, “by that tinme, [he] had pretty
much al ready deci ded agai nst using him” He recites further that
he was concerned with the court nmenbers thinking he was “trying
to pass off a ‘quack’ on them” Finally, trial defense counsel
explains that “[t]he potential danger of having to litigate Dr.
Underwager’s credibility or having another expert open the door
for M. Pitcock’s appearance far outwei ghed the foreseeabl e
i npact of the granted testinony, the substance of which | argued
to the panel anyway.”

After considering trial defense counsel’s affidavit and
determ ning that no additional factfinding hearing was necessary,
the court bel ow concluded, in an unpublished opinion, that trial
def ense counsel had established reasonable, tactical and

strategic reasons for forgoing the testinony of Dr. Underwager or
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any ot her expert. Appellant again petitioned this Court for
review, and we granted review of the follow ng issue:
VHETHER TRI AL DEFENSE COUNSEL PROVI DED | NEFFECTI VE
ASSI STANCE OF COUNSEL WHEN THEY FAI LED TO EMPLOY A REPUTABLE
EXPERT TO CONSULT W TH THEM ON THE CASE AND TO PROVI DE
CREDI BLE EVI DENCE THAT SUPPCORTED THE DEFENSE' S THEORY OF THE
CASE, WH CH MANDATES THAT THI S COURT SET ASI DE APPELLANT’ S
CONVI CTI ON.
In this second review of appellant’s claimof ineffective
assi stance of counsel, he has broadened his attack on trial
def ense counsel, adding an allegation that he failed to enploy a
reput abl e expert for consultation.

Di scussi on

W review issues of ineffective assistance of counsel de

novo. United States v. Wan, 45 M) 461, 463 (1997). On

appellate review, there is a “strong presunption” that counsel

was conpetent. Strickland v. Washington, 466 U.S. 668, 689

(1984). This Court applies the follow ng three-pronged test to
determne if the presunption of conpetence has been overcone:

(1) Are appellant’s allegations true; if so, “is there
a reasonabl e explanation for counsel’s actions?”;

(2) If the allegations are true, did defense counsel’s
| evel of advocacy fall “measurably bel ow the
performance . . . [ordinarily expected] of fallible

| awyers?”; and

(3) If defense counsel was ineffective, is there a
“reasonabl e probability that, absent the errors,”
woul d have been a different result?

t here

United States v. Polk, 32 MJ 150, 153 (CMA 1991).

Applying this test, we hold that trial defense counsel was
not ineffective. Trial defense counsel did not el aborate on Dr.
Underwager’s reference to “false clains” and his rebuttal

“docunents.” Likew se, he did not describe the prosecution’s
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plan to discredit Dr. Underwager. Nevertheless, trial defense
counsel’s concerns about litigating Dr. Underwager’s credibility
as a wtness were not unfounded.

In Underwager v. Salter, 22 F.3d 730 (1994), the Seventh

Circuit rejected Dr. Underwager’s appeal from an adverse summary
j udgnment against himin a defamation lawsuit. Dr. Underwager
sued the authors of an article in the Journal of the American
Medi cal Association (JAMA) criticizing his work. The Seventh
Circuit observed that “Underwager’s approach has failed to carry
t he nedi cal profession, but it has endeared himto defense
lawyers.” 1d. at 732. The court sumarized an interview on a
tel evision program “60 Mnutes Australia,” in which the JAVA
reviewer nentioned Dr. Underwager’s view that ninety percent of
all accusations of child nolestation are unfounded and
characterized it as “gobbl edygook.” Lg,m The court’s opinion

al so recites, “Underwager served on the board of the Fal se Menory
Syndrome Foundation until resigning after being quoted as telling
a Dutch journal that sex with children is a ‘responsible choice

for the individual.”” 1d. at 734; see also Commonweal th v.

Per ki ns, 658 N. E. 2d 975, 978 (Mass. App. . 1995) (holding that it
was not inproper to inpeach Dr. Underwager by referring to his
stat enent s endorsi ng pedophilia as an “acceptabl e and reasonabl e

lifestyle”); State v. Swan, 790 P.2d 610, 632 (Wash. 1990)

(Suprenme Court of Washington upheld trial court’s ruling that Dr.

Underwager’s proffered testinony was not based on i ndependent

2 This conmment resulted in another defamation action, which also was summarily
resol ved agai nst Dr. Underwager. See Underwager v. Channel 9 Australia, 69
F.3d 361 (9'" Cir. 1995).
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research, but was undertaken at the behest of the insurance

i ndustry for use in civil clainms for child sexual abuse, and that
the record “does not sufficiently establish the reliability of

t he expert’s nethodol ogy, factors, or the principles which he
proposed to use in his testinony.”).

The record before us denonstrates that trial defense counse
sought an expert to counter anticipated government experts. He
contacted Dr. Underwager on the reconmmendati on of a col |l eague.

He obtained witten information fromDr. Underwager as the basis
for his request to the mlitary judge. He found Dr. Underwager’s
witten information “very basic, but helpful.” He also talked to
Dr. Underwager on the tel ephone and used the information obtai ned
fromDr. Underwager to prepare for trial

Trial defense counsel concluded that he m ght not need Dr.
Underwager to testify as an expert after the Governnment deci ded
not to present expert testinony. He concluded, based on his
review of the prosecution’s plan of attack, that Dr. Underwager’s
credibility would be heavily attacked, and that the credibility
of the defense case m ght be underm ned if the defense was
percei ved as using a “quack” as an expert. Based on all these
factors, trial defense counsel decided not to use Dr. Underwager
as an expert witness. W hold that there was a reasonabl e
expl anation for this action.

Regarding the failure of trial defense counsel to request
anot her suitable expert witness, we note that, even though over
five years have passed since appellant’s conviction, and his case
has worked its way up the appellate chain tw ce, neither

appel l ant nor his counsel have denonstrated that any other expert
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coul d have provided expert testinony sufficient to raise the

reasonabl e probability of a nore favorable result. Cf. United

States v. MAllister, 55 MJ] 270 (2001) (defense informed mlitary

j udge that requested expert could not provide needed assi stance
and identified another expert who coul d).

Regarding trial defense counsel’s failure to enpl oy another
expert for consultation, his affidavit states that he tal ked with
Dr. Underwager and obtai ned hel pful information, which he used to
develop his trial strategy. Appellant has not asserted or
denonstrated that what Dr. Underwager told trial defense counse
was incorrect or deficient, nor has appellant identified any
ot her consultant, by nane or qualifications, who should have been
consul t ed.

Based on this appellate record, we hold that appellant has
not overcone the strong presunption of conpetence. He has not
denonstrated that trial defense counsel’s performance was
“outside the wi de range of professionally conpetent assistance.”
Strickland, 466 U.S. at 690.

Deci si on
The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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