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RI CHARD S. ARNOLD, Chief Judge.

Regi na Rene Di nwi ddi e appeals fromthe District Court's order
finding that she violated the Freedomof Access to Cinic Entrances
Act of 1994, 18 U S.C. § 248 ("FACE'). The order prohibits Ms.
D nwi ddi e fromfurther violating FACE and fromengagi ng i n a nunber
of other activities whenever she is within 500 feet of a facility
t hat provides reproductive-health services. See United States v.
D nwi ddie, 885 F. Supp. 1286 (WD. M. 1995). W affirm the
District Court's holding that FACE is constitutional and that Ms.
Dinwi ddie violated FACE, but remand to the District Court wth
instructions to nodify the injunction.




Regi na Rene Di nwi ddi e i s an opponent of abortion who, for many
years, has protested outside of Planned Parenthood of G eater
Kansas City ("Planned Parenthood"), a clinic where abortions are
per f or med. The governnment filed a conplaint against Ms.
Dinwi ddie, alleging that she violated the Freedom of Access to
Clinic Entrances Act, which provides crimnal and civil penalties
agai nst anyone who:

by force or threat of force or by physical obstruction,
intentionally injures, intimdates or interferes with or
attenpts to injure, intimdate or interfere with any
per son because that person is or has been, or in order to
intimdate such person or any other person or any class
of persons from obtaining or providing reproductive
heal th servi ces.

18 U.S.C. § 248(a)(1).* The District Court concluded that Ms.

'FACE al so provides penalties agai nst anyone who:

(2) by force or threat of force or by physical

obstruction, intentionally i njures,
intimdates or interferes with or attenpts to
injure, intimdate or interfere wth any

person lawfully exercising or seeking to
exercise the First Anendnent right of
religious freedom at a place of religious
wor shi p; or

(3) intentionally damages or destroys the
property of a facility, or attenpts to do so,
because such facility provides reproductive
health services, or intentionally danages or
destroys the property of a place of religious
wor shi p.

18 U.S.C. § 248(a).
FACE contains the foll ow ng definitions:
(1) Facility.--The term"facility" includes a
hospital, clinic, physician's office, or other
facility that provides reproductive health
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Dinwi ddie violated FACE by obstructing, using physical force
agai nst, and threatening to use physical force agai nst a nunber of
Pl anned Parent hood's patients and nenbers of its staff.

The Court found that Ms. Dinwmddie directed particularly
pointed threats at Dr. Robert Crist, a physician who is the Medi cal
Director of Planned Parenthood. Over a six- to eight-nonth period
begi nning i n m d-1994, the defendant nade approxi nately 50 comment s
to Dr. Crist, often through a bullhorn, warning "Robert, renenber
Dr. GQunn [a physician who was killed in 1993 by an opponent of
abortion] . . .. This could happentoyou. . .. Heis not inthe
world anynmore . . .. \Woever sheds man's bl ood, by nman his bl ood
shall be shed . . .."

servi ces, and includes the building or
structure in which the facility is |ocated.

(2) Interfere with.--The term "interfere wth"
means to restrict a person's freedom of novenent.

(3) Intimdate.--The term "intimdate" neans to
pl ace a person in reasonabl e apprehensi on of bodily
harmto him or herself or to another.

(4) Physical obstruction.--The term "physica
obstruction” means rendering inpassable ingress to
or egress from a facility that provi des
reproductive health services or to or froma pl ace
of religious worship, or rendering passage to or
fromsuch a facility or place of religious worship
unreasonably difficult or hazardous.

(5) Reproductive health services.--The term
“reproductive heal th servi ces" means
reproductive health services provided in a
hospital, clinic, physician's office, or other

facility, and includes nedical, surgical,
counselling or referral services relating to
the human reproductive system including

services relating to pregnancy or the
term nation of a pregnancy.

18 U.S.C. § 248(e).
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The District Court also determned that Ms. D nwddie
t hreat ened and, on one occasi on, used physical force agai nst other
menbers of Pl anned Parenthood's staff and sone of its patients. On
January 28, 1994, the defendant said to Patricia Brous, the
Executive Director of Pl anned Parent hood, "Patty, you have not seen
vi ol ence yet until you see what we do to you." According to M.
Brous, whose testinony the Court found credible, "the words that
have been thrown, through the bullhorn or otherw se, at staff and
pati ents have becone much nore violent. There is a higher |evel of
stress. W have had to have counselors deal with stress anong the

staff."” On July 28, 1994, Ms. D nw ddie physically assaulted
Lenard Venable, a Maintenance Supervisor at Planned Parenthood,
with an electric bullhorn. Al so, she physically obstructed

potential patients fromentering the clinic.

Dr. Crist, M. Brous, and other nenbers of Planned
Parent hood's staff testified that Ms. D nwddie s conduct has
caused themto fear for their personal safety. Dr. Crist stated
t hat because of his fear of the defendant, he now wears a bullet-
proof vest. Planned Parenthood has responded to Ms. Di nw ddi e by
pl acing an armed guard at its front door.

Finally, the District Court noted that Ms. Dnwiddie is a
wel | - known advocate of the viewpoint that it is appropriate to use
lethal force to prevent a doctor from performng abortions.?

M's. Dinwiddie signed a petition defending Mchael Giffin,
who was convicted of killing Dr. David Gunn. In part, the petition
st ates:

We, the undersigned, declare the justice of taking all
godly action necessary to defend innocent human life
including the use of force. W proclaimthat whatever
forceis legitimite to defend the life of a born childis
legitimate to defend the |ife of an unborn child. W
assert that if Mchael Giffin did in fact kill David
@unn, his use of lethal force was justifiable provided it
was carried out for defending the lives of unborn
chi | dren.
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Cting this viewpoint and Ms. D nw ddie' s conduct towards Pl anned
Parent hood's staff and patients, the Court determ ned that the
defendant is likely to continue to violate FACE and is an i nm nent
threat to public safety.

The District Court issued a permanent injunction that orders
Ms. Dinmddie not to violate FACE and "not [to] be physically
| ocated within 500 feet of the entrance of any facility (a buffer
zone') in the United States that provides reproductive health
services as contenplated by [FACE]." 885 F. Supp. at 1296. There
is an exception to this 500-foot buffer zone. Ms. D nw ddie may
be "physically located within 500 feet of the entrance of any
facility in the United States that provides reproductive health
services as contenplated by [FACE] solely for the purpose of
engaging in legitimate personal activity that could not be renotely
construed to violate [FACE]." Ibid. The Court then provided
exanpl es of what constitutes "legitinmate personal activity":

Legitimate personal activity would include, for exanpl e,
activity such as: (1) acquiring routine personal health
services; (2) acconpanying an i mredi ate fam |y nmenber who
is both in need of assistance and is acquiring health
services; (3) receiving personal health services in an
energency situation; (4) shopping at a retail store or
pharmacy adj acent to a reproductive health facility; (5)
travelling within a buffer zone whil e engaged in activity
unrelated to any service provided by a reproductive
health facility; (6) peacefully carrying a placard in a

manner t hat woul d  not constitute intimdation,
interference, or physical obstruction; (7) peacefully
distributing literature in a manner that would not
constitute intimdation, interference, or physica

Ms. Dinwiddie has expressed simlar sentinments on other
occasions. For instance, on a television program Ms. D nw ddie
was asked whether it is "right to be able to kill a doctor to save
that unborn child." She responded: "I think that abortion is a
vi ol ent, violent business and that violence begets violence. The
Scriptures say that if you live by the sword, you die by the
sword."” Such statenents are protected under the First Anendnent,
but they nay al so be relevant to show that other statenents could
reasonably be understood as threats of physical harm
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obstruction; or (8) unanplified speaking in a manner that
woul d not constituteintimdation, interference, physical
obstruction, or violation of a |ocal noise ordinance.

Legitimate personal activity would not include, for
exanple, activity that: (1) is described in part Il1.A
[i.e. 885 F. Supp. at 1290-94] of +this permanent
injunction; (2) <constitutes intimdation, physica
obstruction, interference, force, or threats of force;
(3) invol ves any use what soever of a bull horn, negaphone,
or other sound or voice anplifying device; (4) brings
defendant in violation of any |ocal noise ordinance; or
(5) brings defendant in violation of laws related, but
not limted, to assault, battery, trespass, harassnent,
vandal i sm di sturbing the peace, destruction of property,
or unlawful possession of weapons, when such activity
al so has the effect of violating FACE

|d. at 1296-97.°

Ms. Dinw ddi e rai ses several argunents on appeal. First, she
argues that FACE is unconstitutional. Second, Ms. D nwddie
asserts that she did not violate FACE. Finally, she clains that
t he permanent injunction is vague and over broad.

M's. D nw ddie contends that FACE i s unconstitutional because
Congress |acked the authority to enact FACE and because FACE
violates the Free Speech C ause of the First Anmendnent. W hold
that FACE is within Congress's comrerce power and is not facially
i nconsistent with the First Amendment.

A

The Constitution grants to Congress the power "[t]o regul ate

®The District Court subsequently found that Ms. Dinw ddie
vi ol ated the permanent injunction and was guilty of civil contenpt
of court. United States v. Dinw ddie, 885 F. Supp. 1299 (WD. M.
1995). The contenpt order is not before us on this appeal.
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Commerce . . . anong the several States . . .." U S. Const., Art.
I, 8 8 cl. 3. Congress may use this conmerce power: to regulate
the channels of interstate commerce, to regulate or protect the
instrunentalities of interstate comrerce or people or things
involved in interstate comrerce, and to regul ate conduct that has
a substantial effect on interstate comrerce. United States v.
Lopez, 115 S. Ct. 1624, 1629-30 (1995). FACE falls within both the
second and third of these categories of commerce power.

1.
The Commerce Cl ause permts Congress to "protect . . . persons
or things in interstate comerce, even though the threat may cone
only from intrastate activities." Id. at 1629. See Perez v.

United States, 402 U. S. 146, 150 (1971) (Congress may prohibit
thefts frominterstate shipnents); United States v. Coonbs, 12 Pet.
72, 77 (1838) (Congress may punish conduct that "interferes wth,

obstructs or prevents" interstate comrerce). Thus, if Planned
Par ent hood of Greater Kansas City, its staff, or its patients are
"in interstate comerce,” FACE s protection of them from Ms.

Dinwi ddie's disruptive activities is a valid exercise of the
comer ce power.

Pl anned Par ent hood has a nunber of patients and staff who do
not reside in Mssouri and who, therefore, engage in interstate
comer ce when t hey obtain or provide reproductive-health services.
Substanti al nunbers of wonmen travel across state lines to obtain
reproductive-health services. S. Rep. No. 117, 103d Cong., 1st
Sess. 13-14, 31 (1993); Bray v. Alexandria Wnen's Health dinic,
113 S. C. 753, 792 (1993) (Stevens, J., dissenting) (between 20
and 30 per cent. of patients at a Virginia abortion clinic were
from outside Virginia, and a mpjority of a Mryland clinic's
patients were fromoutside Maryland); Wnen's Health Care Services
v. Qperation Rescue, 773 F. Supp. 258, 266-67 (D. Kan. 1991), rev'd
on other grounds, 24 F.3d 107 (10th G r. 1994) (between 8 and 10
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per cent. of the patients at one Wchita, Kansas, clinic were from
outsi de of Kansas, and 44 per cent. from another Wchita clinic
were from out of state). The interstate nature of Planned
Parenthood's clientele is particularly evident because Planned
Parenthood is |ocated in a netropolitan area that enconpasses nore
than one state. Also, some of Planned Parenthood s staff are not
fromMssouri. Dr. Crist, for exanple, resides in Overland Park,
Kansas.

In addition to having the power to protect those of Planned
Parent hood's staff and patients who are "in interstate conmerce,”
Congress also has the power to protect Planned Parenthood. A
business is in interstate cormmerce when it "directly engage[s] in
t he production, distribution, or acquisition of goods or services
in interstate commerce." United States v. Anerican Building
Mai nt enance I ndustries, 422 U S. 271, 283 (1975). See United
States v. Robertson, 115 S. C. 1732 (1995) (per curiam (an
Al askan gold mne that hired seven out-of-state enployees and

pur chased equi pnment from an out-of-state supplier was engaged in
i nterstate comrerce and subject to regul ation under RICO, a statute
enacted wunder Congress's conmrerce power). Because Pl anned
Parent hood has out-of-state staff and patients, it 1is "in
interstate commerce” and is within Congress's power to protect.

In sum FACE s protection of Planned Parenthood and its staff
and patients is a valid exercise of Congress's power to protect
peopl e and busi nesses involved in interstate comrerce.

In addition to enpowering Congress to protect persons and
things in interstate commerce, the Commerce Cl ause also gives
Congress the authority to regulate "those activities that
substantially affect interstate commerce.” Lopez, 115 S. C. at
1630 (citations omtted). Under this power, Congress may regul ate
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a class of purely intrastate activity if, in the aggregate, the
activity has a substantial effect on interstate comrerce. |lbid.;
Heart of Atlanta Mtel, Inc. v. United States, 379 U S. 241, 258
(1964); Wckard v. Filburn, 317 U.S. 111, 125 (1942). Furthernore,
“"[w] here the class of activities is regulated and that class is
within the reach of federal power, the courts have no power "to
excise, as trivial, individual instances' of the class." Perez,
402 U.S. at 154 (quoting Maryland v. Wrtz, 392 U S 183, 193
(1968)) .

I n determ ning whet her the conduct prohibited by FACE had a
substantial effect on interstate commerce, our scope of reviewis

limted. We must decide "whether a rational basis existed for
concluding that [the] regulated activity sufficiently affected
interstate commerce." Lopez, 115 S. C. at 1629. The House

Judiciary Commttee and the Senate Labor and Human Resources
Comm tt ee gat hered evi dence showi ng that the bl ockadi ng of clinics
and the use of violence and threats of violence against clinics'
patients and staff depressed interstate conmerce in reproductive-
heal th services. H R Rep. No. 306, 103d Cong., 2d Sess. 8-9
(1993), reprinted in 1994 U. S. Code Cong. & Adm n. News 699, 705-
06; S. Rep. No. 117, at 31-32. It is settled |lawthat the Comrerce
Clause gives Congress the power to regulate activity that
di m nishes interstate comerce in a good or service. See, e.qQ.
Kat zenbach v. Mcd ung, 379 U. S. 294, 299-300 (1964) (Congress may
regul ate di scrimnation inrestaurant services because, anong ot her
things, this discrimnation reduces the anount of food purchased by
restaurants); Wckard, 317 U. S. at 128-29 (the grow ng of wheat for
home consunpti on reduces wheat sales and is, therefore, within the
commerce power). Thus, there is a rational basis for concluding
that the conduct prohibited by FACE substantially affects
interstate comerce.

Ms. Dinw ddie advances two argunents against this line of
reasoni ng. Her first argunent is drawn from United States v.
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Wlson, 880 F. Supp. 621 (E.D. Ws. 1995), rev'd, No. 95-1871, 1995
WL 765450 (7th Cir. Dec. 29, 1995), which, though it has now been
reversed, is the only opinion holding that FACE is not wthin
Congress's comerce power. |In WIlson, the district court reasoned
that FACE is unconstitutional because "FACE does not regulate
commercial entities, but rather regul ates private conduct affecting
commercial entities which in turn receive goods that have travel ed
ininterstate comerce.” 1d. at 628. W disagree. As the Seventh
Circuit explained, "[t]here is no authority for the proposition
t hat Congress's power extends only to the regul ati on of commrerci al
entities.” WIson, 1995 W 765450 at *9. See, e.0., Nationa
O gani zation for Winen, Inc. v. Scheidler, 114 S. . 798, 803-06
(1994) (racketeering activity by a non-commercial enterprise can
have a sufficient effect on interstate comerce so as to be
puni shable under RICO a statute based on the Conmerce C ause)

Stirone v. United States, 361 U. S. 212, 215 (1960) (the Hobbs Act,
whi ch provides crimnal and civil penalties agai nst anyone who "in
any way or degree obstructs, delays, or affects commerce or the
nmovenment of any article or commodity in conmerce, by robbery or
extortion . . . or [by] commt[ting] or threaten[ing] physica

vi ol ence to any person or property . . .," 18 U S.C. § 1951(a), is
wi t hin Congress's comrerce power).

Next, Ms. Dinw ddie asserts that holding FACE to be within
Congress's comerce power woul d be inconsistent with United States
v. Lopez, the Suprene Court's nost recent decision interpreting the
Commerce Clause. In Lopez, the Suprene Court held that the Gun-
Free School Zones Act, which prohibited possession of a firearmin
the vicinity of a school, see 18 U S.C. 8§ 922(q)(1)(A), was not a
valid exercise of Congress's comrerce power. The governnent had
asserted that the possession of a gun in a school zone leads to
| oner national productivity and, thus, |less interstate comrerce.
The Court rejected this argunent, finding that it would require the
Court to "pile inference upon inference” to conclude that the
conduct prohibited by the Gun-Free School Zones Act had a
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substantial effect on interstate comrerce. Lopez, 115 S. . at
1634.

For two reasons, we believe that Lopez does not call on us to
hol d that FACE i s beyond Congress's power to regulate activity that
substantially affects interstate comerce. First, unlike the Gun-
Free School Zones Act, FACE prohibits interference with a

comercial activity -- the provision and recei pt of reproductive-
health services. Cf. id. at 1633 (education is not a comercia
activity). FACE does not require us to "pile inference upon

i nference” to conclude that the conduct that it proscribes affects
interstate comerce. As the House and Senate conmittee reports
show, the causal link is quite direct --- when people interfere
with a business, the availability of the service provided by that
busi ness decl i nes. Second, in Lopez, the Supreme Court did not
overturn Katzenbach v. Mcdung, Wckard v. Filburn, or any other
opi nion holding that Congress has the power to regul ate conduct
that reduces interstate conmmerce in a good or service. See Lopez,
115 S. . at 1637 (Kennedy, J., concurring) (Katzenbach, W ckard,
and ot her post-New Deal cases "are within the fair anbit of the
Court's practical conception of comrercial regulation and are not
called into question by our decision today"). Therefore, Lopez
notw t hstanding, FACE is a valid exercise of Congress's power to
regul ate activity that substantially affects interstate comerce.?’

B

Ms. Dinw ddie next contends that the Freedom of Access to
Clinic Entrances Act facially violates the Free Speech C ause of

‘Accord, WIlson, 1995 W 765450 at *7-*13; Cheffer v. Reno, 55
F.3d 1517, 1520-21 (11th Gr. 1995); United States v. Lucero, 895
F. Supp. 1421, 1423-24 (D. Kan. 1995); United States v. White, 893
F. Supp. 1423, 1432-34 (C.D. Cal. 1995). Because we hold that FACE
is within Congress's comerce power, we need not consider the
government's argunent that Congress al so had the authority to enact
FACE under Section Five of the Fourteenth Amendnent.
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the First Anmendnent. She asserts that FACE inposes an
i nperm ssi bl e content-based restriction on speech, and that it is
bot h vague and overbroad. W hold that FACE i s not content based,
and that it easily satisfies the internediate-scrutiny test that
applies to content-neutral |aws that burden expressive conduct. W
al so conclude that FACE is neither vague nor over broad.

A statute that regul at es speech or conduct "based on hostility
-- or favoritism-- towards the underlying nessage expressed" is
content based. RAV. v. St. Paul, 505 US. 377, 386 (1992).
Cenerally, a content-based statute is unconstitutional unless it

survives strict scrutiny, which requires the governnent to prove
that the statute "'is necessary to serve a conpelling state
interest and that it is narrowy drawn to achieve that end.'"
Wiitton v. Gty of dadstone, 54 F.3d 1400, 1408 (8th G r. 1995)
(quoting Perry Ed. Ass'n v. Perry Local Educators' Ass'n, 460 U.S.
37, 45 (1983)). Ms. Dinw ddie asserts that FACE is content based

and shoul d be subject to strict scrutiny.

FACE crimnalizes three types of activity -- the use of
"force," "threat[s] of force,” and "physical obstruction.” See 18
U S C § 248(a). Ms. Dinw ddie does not contest the fact that
bot h physi cal obstruction and the use of force are unprotected by
the First Amendnent. See Wsconsin v. Mtchell, 113 S. . 2194,
2199 (1993) ("[A] physical assault is not by any stretch of the
i magi nati on expressi ve conduct protected by the First Anendnment.");
Caneron v. Johnson, 390 U. S. 611, 615-17 (1968) (rejecting a First
Amendnent chal l enge to a |law that prohibits obstructing access to
a courthouse). Instead, Ms. D nwddie focusses on FACE s
prohi bition on using a "threat of force" to "intimdate" a person

because she i s obt ai ni ng or provi di ng reproductive-heal th services.
According to the defendant, proscribing threats of force that
"intimdate," which FACE defines as to "place a person in
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reasonabl e apprehension of bodily harm" 18 U S.C. § 248(e)(3),
i nposes a content-based restriction on speech because it puni shes
t he speech based on its comrunicative i npact.

Ms. Dinwmiddie is correct that "[l]isteners' reaction to
speech is not a content-neutral basis for regulation.” Forsyth
County, Ga. v. Nationalist Mvenent, 505 U S 125, 134 (1992).
See, e.qg., Texas v. Johnson, 491 U S. 397, 412 (1989) (a statute
prohi biting flag desecrati on was content based because it puni shed
speech based on the "enotive i npact of [the] speech on its audience

." (quoting Boos v. Berry, 485 U S. 312, 321 (1988)). But
this reasoning does not apply to statutes that outlaw threats of
violence. It is "well settled that threats of violence are .
unprotected speech.” United States v. J.H H , 22 F.3d 821, 825
(8th Gr. 1994). See RA. V., 505 U S. at 388 ("threats of viol ence
are outside the First Anmendnent”); Watts v. United States, 394 U S.
705, 707 (1969) (per <curiam (holding that a statute that
crimnalizes threats to the President is constitutional onits face
and distinguishing "a threat . . . fromwhat is constitutionally
protected speech"). Accordingly, we have upheld the facial
validity of a nunber of statutes that, using |language simlar to
FACE' s, prohibit threats of violence. See, e.qg., J.HH ,6 22 F. 3d
at 824-26 (upholding 42 U S.C. 8§ 3631, which prohibits "threats of
force” that "intimdate" a person because of his race and because
he is participating in certain housing prograns); United States v.
Lee, 6 F.3d 1297, 1302-04 (8th Cr. 1993) (en banc) (John R
G bson, J., concurring) (18 US.C. 8§ 241, which prohibits
conspiracies to "injure, oppress, threaten, or intimdate" a person
because he is exercising a federal right, is facially
constitutional and can be applied to conduct that causes a person
"reasonably [to] fear the use of inmnent force or violence"),
cert. denied, 114 S. . 1550 (1994); United States v. Bellrichard,
994 F.2d 1318, 1321-25 (8th Cir.) (18 U.S.C. §8 876, which prohibits
mailing a letter that contains a "threat to injure" the addressee,
is constitutional), cert. denied, 114 S. C. 337 (1993). Thus
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rat her than i nposing a content-based restriction on speech, FACE s
proscription of "threats of force" that "place a person in
reasonabl e apprehension of bodily harm' regul ates speech that is
not protected by the First Amendment.°

Next, Ms. D nw ddie takes aimat FACE s notive requirenent,
which limts the statute's application to those who engage in
proscri bed conduct "because [the victim is or has been, or in
order to intimdate [the victin] from obtaining or providing
reproductive health services . . .." 18 U S.C 8§ 248(a)(1).
According to the defendant, this notive requirenent selects for
puni shment abortion-related expressive conduct and, therefore,
transforns FACE into a content-based statute. W disagree.

In order for a statute to be facially content based, it mnust
discrimnate in favor of or against the nessage conveyed by speech
or conduct. FACE's notive requirenment does not discrimnate
agai nst speech or conduct that expresses an abortion-related
nmessage. FACE woul d, for exanple, apply to anyone who bl ockades a
clinic to prevent a woman fromgetting an abortion, regardl ess of
t he nessage expressed by the bl ockade. Thus, FACE woul d prohibit
striking enpl oyees fromobstructing access to a clinic in order to
stop wonen from getting abortions, even if the workers were

®Ms. Dinwiddie also argues that FACE runs afoul of
Brandenburg v. GChio, 395 U. S. 444 (1969) (per curiam, which holds
t hat t he governnment may puni sh t he advocacy of illegal conduct only
"where such advocacy is directed to inciting or producing i nm nent
| aw ess action and is likely to incite or produce such action.”
I d. at 447. See also NAACP v. Cd aiborne Hardware Co., 458 U. S.
886, 928 (1982) (statenments advocating violence were protected by
the First Amendnent because they were not "directed to inciting or
produci ng i nm nent | aw ess action” and were not "likely to incite
or produce such action"). According to Ms. Dinwddie, FACE is
fl awed because it does not require that a threat place the |istener
in immnent fear of harm W di sagree. The Brandenburg test
applies to laws that forbid inciting sonmeone to use violence
against a third party. It does not apply to statutes, |ike FACE,
that prohibit someone fromdirectly threatening another person.
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carrying signs that said, "W are underpai d!" rather than "Abortion
iswong!"™ Cf. Police Departnent of Chicago v. Mosley, 408 U. S. 92
(1972) (invalidating alawthat banned picketing within 150 feet of
a school but exenpted | abor picketing).®

What FACE' s notive requirenent acconplishes is the perfectly
constitutional task of filtering out conduct that Congress believes
need not be covered by a federal statute. Congress enacted FACEto
prohi bit conduct that interferes with the ability of wonmen to
obtain abortions. See H R Rep. No. 306, at 12; S. Rep. No. 117,
at 24. FACE's notive requirenent targets this conduct while
ensuring that FACE does not federalize a sl ew of randomcrines that
m ght occur in the vicinity of an abortion clinic. Congress's use
of a notive requirenent to single out conduct that "is thought to
inflict greater individual or societal harm" Mtchell, 113 S. C.
at 2201, is quite common. For exanple, Title VII of the 1964 C vil
Rights Act forbids an enployer from discrimnating against an
enpl oyee "because of [the enpl oyee's] race, color, religion, sex,
or national origin." 42 U S.C. § 2000e-2(a)(1l). See Mtchell, 113
S. C. at 2200-01 (discussing the constitutionality of Title VI1's
notive requirenent and uphol ding a statute that enhances sentences
for crimes notivated by racial bias).’

Finally, Ms. D nw ddi e argues that even if FACE appears to be
content neutral, it is, in fact, content based because the vast
maj ority of people whose conduct it proscribes are opposed to

® ndeed, FACE also applies to conduct that interferes with
religious services conducted in a place of worship. See 18 U. S.C.
§ 248(a)(2).

'Ms. Dinw ddie contends that notive nmay be used only as a
sent enci ng consi deration and not as an elenent in a civil action or

crimnal offense. W disagree. |If Ms. D nw ddie were correct,
Title VIl would be unconstitutional. But Title VII is a
constitutional, content-neutral statute. Mitchell, 113 S. C. at
2200.
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aborti on. But there is no disparate-inpact theory in First
Amendnent |aw. The fact that a statute, whether through a notive
requi renent or some other mechani sm di sproportionately punishes

those who hold a certain viewpoint does not "itself render the
[statute] content or viewpoint based.”™ Madsen v. Wnen's Health
Center, lInc., 114 S. C. 2516, 2524 (1994). See, e.g., United
States v. OBrien, 391 U S. 367 (1968) (upholding a law that
prohi bited the destruction of draft cards even though nost people
who burned their draft cards were opponents of the Vietnam War).
Thus, we reject Ms. Dinwi ddie' s argunent and hold that FACE is a
content-neutral |aw

Al though FACE is content neutral and, therefore, need not
survive strict scrutiny, it does "incidentally affect sonme conduct
with protected expressive elenents, such as peaceful but
obstructive picketing.” Anmerican Life League v. Reno, 47 F. 3d 642,
648 (4th Cr.), cert. denied, 116 S. C. 55 (1995). Wen a
content-neutral | aw burdens expressive conduct, we nust subject the

law to internediate scrutiny. A statute survives internediate
scrutiny "if it furthers an inportant or substantial governnenta
interest; if the governnental interest is wunrelated to the

suppression of free expression; and if the incidental restriction
on al |l eged First Arendnent freedons is no greater than is essenti al
to the furtherance of that interest.” QOBrien, 391 U S at 377
FACE easily passes this test.

FACE furthers the governnent's interest in protecting wonen
who obtain reproductive-health services and ensuring that
reproductive-health services renain available. See H R Rep. No.
306, at 6; S. Rep. No. 117, at 14-17. These interests are
significant, see Madsen, 114 S. . at 2526; Pro-Choice Network of
Western New York v. Schenck, 67 F.3d 377, 387 (2d G r. 1995) (en
banc), and are not related to restricting free speech. Also, FACE
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regul ates only uses of force, threats of force, and physical
obstruction. Thus, it "leaves open anple alternative nmeans for
communi cation,” Anerican Life League, 47 F.3d at 652, and is
narromy tailored to further the governnent's interests. The
statute forbids physical interference with peopl e going about their
own |awful private business. It is difficult to conceive of any
such statute that could not survive this |evel of scrutiny.

We now consider Ms. Dinwiddie' s claimthat FACE i s overbroad
and vague. A statute is unconstitutionally overbroad if "it
reaches a substantial nunber of inperm ssible applications.” New
York v. Ferber, 458 U S. 747, 771 (1982). As we have discussed,
FACE prohibits only a limted range of activity. It is not even
cl ose to being overbroad. See Broadrick v. Cklahoma, 413 U. S. 601,
613 (1973) (invalidating a statute on overbreadth grounds is
"strong nedicine" that nust be applied "sparingly and only as a
| ast resort").

To "survive a vagueness challenge, a statute must "give the
person of ordinary intelligence a reasonable opportunity to know
what is prohibited and "provide explicit standards for those who
apply [the statute].'"™ Video Software Dealers Ass'n v. Wbster
968 F.2d 684, 689 (8th Cr. 1992) (quoting Gayned v. Cty of
Rockford, 408 U S. 104, 108 (1972)). Ms. Dinw ddie asserts that
FACE is inpermssibly vague because it uses the follow ng terns:
"interfere wth," "physical obstruction,”™ "intimdate," "force or
threat of force,” and "injures.”

The nmeaning of these terns is quite clear. In Caneron V.
Johnson, the Suprene Court rejected a vagueness chal |l enge | evel | ed
agai nst a statute that prohibited engaging in "picketing or mass
denonstrations in such a manner as to obstruct or unreasonably
interfere with free ingress to or egress from any public
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premses . . .." 390 U S. at 612 n.1 (enphasis added). The
meani ngs of "interfere with" and "physical obstruction” are even
clearer in FACE because, unlike the statute at issue in Caneron,

FACE provides narrow definitions of these terns. See 18 U S.C

8§ 248(e)(2) and (4). As for "force or threat of force" and
"injures," they are readily understandable terns that are used in
everyday speech. Finally, considering that FACE defines
"intimdate" as "to place a person in reasonabl e apprehensi on of
bodily harm™ 18 U.S.C. 8§ 248(e)(3), "intimdate" is a clear term
that is simlar to an elenment in the crime and tort of assault.

See, e.g., Mb. Rev. Stat. 8 565.070(3) (a person conmits the crine
of third-degree assault if "[h]e purposely pl aces anot her person in
appr ehensi on of i mredi ate physical injury"); Restatenent (Second)
of Torts 8 21 (1965) (defining the tort of assault as placing a
person in inmnent apprehension of "harnful or offensive contact”
with the intention of doing so).

Therefore, we reject Ms. Dnwddie's overbreadth and
vagueness argunents and, |ike every other court that has consi dered
the question, conclude that FACE does not violate the First
Anendnent . °

Havi ng held that FACE is constitutional, we now address Ms.
Dinwi ddie's argument that she did not violate the statute.
Al though the District Court found that Ms. D nw ddie ran afoul of
FACE in numerous ways, see 885 F. Supp. at 1291-94, it enphasized
Ms. Dinwddie's use of "threats of force" to "intimdate" Dr.

8Accord, Cheffer, 55 F.3d at 1521-22; Anerican Life League, 47
F.3d at 648-53; Lucero, 895 F. Supp. at 1424-25; Wite, 893 F.
Supp. at 1435-37; Riely v. Reno, 860 F. Supp. 693, 700-04 (D. Ari z.
1994); Cook v. Reno, 859 F. Supp. 1008, 1010-11 (WD. La. 1994);
Council for Life Coalition v. Reno, 856 F. Supp. 1422, 1426-30
(S.D. Cal. 1994).
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Crist, Planned Parenthood's Medical Director. W therefore begin
by di scussing the definition of "threats of force."

A

Al t hough t he governnment may outlawthreats, see ante at 13- 14,
the First Anendnent does not permt the governnment to punish speech
nmerely because the speech is forceful or aggressive. VWhat is
offensive to sone is passionate to others. The First Anendnent,
therefore, requires a court (or a jury) that is applying FACE s
prohi bition on using "threats of force,” to differentiate between
"true threat[s],"” Watts, 394 U S. at 708, and protected speech
The court nust analyze an alleged threat "in the light of [its]
entire factual context,” Lee, 6 F.3d at 1306 (Lay, J., concurring
in part and dissenting in part), and deci de whether the recipient
of the alleged threat could reasonably conclude that it expresses
"a determnation or intent to injure presently or in the future."
Martin v. United States, 691 F.2d 1235, 1240 (8th G r. 1982), cert.
deni ed, 459 U. S. 1211 (1983).

When determ ni ng whet her statenments have constituted threats
of force, we have considered a nunber of factors: the reaction of
the recipient of the threat and of other listeners, see J.H H., 22
F.3d at 827; whether the threat was conditional, see Bellrichard,
994 F. 2d 1321; whether the threat was comruni cated directly to its
victim see ibid.; whether the maker of the threat had nade sim | ar
statenents to the victim in the past, see United States v.
Witfield, 31 F.3d 747, 749 (8th G r. 1994); and whether the victim
had reason to believe that the maker of the threat had a propensity
to engage in violence. See ibid. This list is not exhaustive, and
the presence or absence of any one of its elenents need not be
di spositive. See, e.qg., Bellrichard, 994 F.2d at 1322 ("A threat
may be considered a "true threat' even if it is premsed on a
contingency.").
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W will now exam ne Ms. Dinw ddie's statenments to Dr. Crist.
The District Court found that fromm d-1994 t hrough early 1995, the
def endant nade approximately 50 comments to Dr. Crist, often

t hrough a bul I horn, warni ng "Robert, remenber Dr. Gunn . . .. This
could happen toyou . . .. He is not in the world anynore .
Woever sheds man's blood, by man his blood shall be shed.” W

agree with the District Court that these statenments were "threats
of force,"” and that they violated FACE by "intimdating"” Dr. Crist
(i.e., placing Dr. Crist in "reasonable apprehension of bodily
har ni') .

Al t hough Ms. Dinwi ddie did not specifically say to Dr. Crist,
"I amgoing to injure you," the manner in which Ms. D nw ddi e made
her statenments, the context in which they were nade, and Dr.
Crist's reaction to them all support the conclusion that the
statenments were "threats of force" that "intimdated" Dr. Crist.®
Ms. D nw ddie made these statenments not once or tw ce, but about
50 tines. She conmunicated themdirectly to Dr. Crist, who reacted
to them by wearing a bullet-proof vest. Finally, Dr. Crist was
aware that Ms. Dinw ddie, a well-known advocate of the view that
it is justifiable to use |lethal force against doctors who perform
abortions, had attacked Lenard Venabl e, a Mai nt enance Supervi sor at
Pl anned Parent hood, physically obstructed potential patients who
were trying to enter Planned Parent hood, and, on January 28, 1994,
told Patty Brous, Planned Parenthood' s Executive Director, "Patty,
you have not seen violence yet until you see what we do to you."
These facts gave Dr. Crist reason to believe that Ms. D nw ddie
had a propensity to use force. '

°The fact that M's. Dinwi ddie did not specifically say to Dr.
Crist that she woul d i njure hi mdoes not nean that Ms. Dinwi ddie's

comments were not "threats of force." See, e.qg., Bellrichard, 994
F.2d at 1319-24 (holding that a nunber of letters warning their
addressees that God or athird party would kill themwere threats).

“M's. Dinwi ddie argues that because her comment to Ms. Brous
occurred before My 26, 1994, the date FACE took effect, the
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Qur conclusion that Ms. Dinw ddie's statenents were "threats
of force" that "intimdated" Dr. Crist is supported by Watts v.
United States, a case on which Ms. Dinmddie heavily relies. At
issue in Watts was the defendant's statenent at arally that "[i]f
they ever nake ne carry arifle the first man | want to get in ny
sights is L.B.J." Watts, 394 U. S. at 706. The Suprenme Court
reversed Watts's conviction for threatening the President because
Watts's statenent was expressly conditioned on his induction into
the Armed Forces and because the audience responded to Watts by
| aughi ng. See id. at 707-08. In contrast, Ms. Dinwddie's
comments were not expressly conditional. Dr. Crist did not |augh
at the defendant's words; he started wearing a bullet-proof vest.
Finally, whereas Watts did not communicate his comment directly to
Presi dent Johnson, Ms. Di nwi ddie used a bull horn to speak directly
to Dr. Crist. In sum Ms. Dnwddie's words were far nore

District Court's reliance on it was erroneous. It is true that
M's. Dinw ddie cannot be held |iable under FACE for conduct that
occurred prior to May 26, 1994. See Section 6 of Pub. L. No. 103-
259, 108 Stat. 694, 697 (1994) (statutory note acconpanyi ng FACE).
But that is not what the District Court did. The Court stated,
correctly, that although Ms. Dinw ddie' s pre-My 26, 1994 conduct
and background events not linked directly to Ms. D nw ddi e "do not
bear directly on the liability of D nw ddie under FACE, they are
relevant to the definitions in 18 U . S.C. § 248(e)." 885 F. Supp. at
1291. In other words, although Ms. Dinwiddie's comment to Ms.
Brous does not violate FACE, it can be used as a factor in
determ ni ng whet her her post-May 26, 1994, conments to Crist were
"threats of force" that "intimdated" Crist by placing him in
"reasonabl e apprehensi on of physical harm™

The same reasoning applies to Ms. D nw ddi e s advocacy of the
view that it is justifiable to use violence against doctors who
perform abortions. Punishing Ms. Dinw ddie for expressing this
opinion would violate the First Anendnment. See Brandenburg, 395
U S. at 447. But it was appropriate for the District Court to
consider Crist's "awareness of Di nwi ddie's wel | -publicized advocacy
of lethal force,"” 885 F. Supp. at 1293, in determ ni ng whet her Ms.
Dnwiddieintimdated himwith threats of force. See Mtchell, 113
S. . at 2201 (the First Amendnent "does not prohibit the
evidentiary use of speech to establish the elenents of a crine or
to prove notive or intent").
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threatening than Watts's. '

Havi ng concluded that Ms. Di nw ddie violated FACE by using
threats of force tointimdate Dr. Crist, we need not dwell on her
numer ous other violations of FACEE See 885 F. Supp. at 1291-94.
W wll, however, discuss one incident the District Court
hi ghl i ght ed.

On July 28, 1994, Ms. D nw ddie physically assaulted Lenard
Venabl e, a Mai ntenance Supervisor at Planned Parenthood, with an
el ectric bullhorn. At oral argunment, Ms. D nw ddie asserted that
her attack on Venabl e did not viol ate FACE because Venabl e was not
"providing reproductive health services.” 18 U S.C. § 248(a)(1).
Ms. Dinwiddie maintains that a worker at an abortion clinic who
does not perform abortions or counsel pregnant wonen does not
"provide" reproductive-health services. W decline to adopt this
narrow i nterpretation of "provide."

A "term appearing in several places in a statutory text is
generally read the sane way each tinme it appears.” Rat z|l af v.
United States, 114 S. C. 655, 660 (1994). Thus, in interpreting

t he neani ng of "providing reproductive health services," we exam ne
how the word "provide" is used in 18 U.S.C. § 248(a)(3), a section
of FACE that prohibits danmaging or destroying a facility because
"such facility provides reproductive health services" (enphasis
added). The phrase "facility [that] provides reproductive health

“"Ms. Dinwiddie also argues that her statenents were |ess
t hreatening than those of the defendant in Gooding v. WIlson, 405
U S 518 (1972), who said to a police officer, "Wite son of a

bitch, I'Il kill you. You son of a bitch, 1'Il choke you to
deat h. " Id. at 519-20 n. 1. That nmay be true, but it is also
irrel evant. The Suprene Court reversed WIson's conviction on

over breadth grounds; it never reached the question of whether his
words constituted threats.
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services" refers to a type of building. See 18 U S.C. § 248(e)(1).
Bui | di ngs do not performabortions or counsel pregnant wonmen. The
word "provide" nust, then, have a broader meaning than Ms.
D nwi ddi e has suggest ed.

A building that houses an abortion clinic "provides"
reproductive-health services because it is an integral part of a
busi ness in which abortions are perfornmed and pregnant wonen are

counsel | ed. The sane logic applies to workers at an abortion
clinic -- Dr. Crist could not do his job wthout either Planned
Parent hood's "facility" or its workers. Therefore, |ike Planned

Parenthood's "facility,” Venable "provides" reproductive-health
services, and Ms. Dinwddie' s attack on himviol ated FACE.

| V.

After concluding that Ms. D nwddie violated FACE, the
District Court issued a permanent injunction that orders her not to
vi ol ate FACE and "not [to] be physically located within 500 feet of
the entrance of any facility (a buffer zone') in the United States
that provides reproductive health services as contenplated by
[ FACE] " except "for the purpose of engaging in |egitinmate personal
activity that could not be renotely construed to violate 18 U. S. C
§ 248." 885 F. Supp. at 1296. This "legitimte personal activity"
exception permts Ms. D nw ddie, anong other things, to carry a
pl acard, distribute literature, and speak wi thout an anplifier, so
long as she does not intimdate, interfere with, or physically

obstruct anyone or violate a |l|ocal noise ordinance. But
"legitimate personal activity" does not include "activity
that . . . is described in part IIl.A " of the District Court's

opi nion or "any use whatsoever of a bullhorn, megaphone, or other
sound or voice anplifying device." [1d. at 1296-97. Ms. D nw ddie
argues that this injunction is unconstitutional because it is vague
and overinclusive. W agree with her, in part, and renmand to the
District Court with instructions to nodify the injunction.
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A

For the sake of argunment, we will assune (for now) that the
injunction is content neutral. In order to be constitutional, a
content-neutral injunction that inposes tinme, place, or manner
restrictions on speech or expressive conduct nmust "burden no nore
speech than necessary to serve a significant governnent interest,”
Madsen, 114 S. . at 2525. The interest advanced by the D strict

Court's injunction -- protecting the safety of the staff and
patients of Planned Parenthood and other reproductive-health
facilities -- is "quite sufficient to justify an appropriately
tailored injunction . . .." [Id. at 2526. Qur task, then, is to

decide whether the injunction "burdens no nore speech than
necessary" to achieve this objective.

W begin by examning the injunction's requirenent that
whenever Ms. Dinwiddie is within 500 feet of a reproductive-health
facility, she engage only in "legitimate personal activity that
could not be renptely construed to violate [FACE]." In Brown v.
Pol k County, 61 F.3d 650 (8th G r. 1995) (en banc), we confronted
a simlarly worded provision. The adm nistrator of Polk County,

lowa, ordered that a county enployee "imediately cease any
activities that could be considered to be religious proselytizing,
Wi tnessing, or counseling . . .." [1d. at 652 (enphasis added). W

held that this mandate violated the enployee's rights under the
Free Exercise Cause of the First Anmendnent because "[i]t would
seemto require no argunment that to forbid speech "that could be
considered” religious is not narromy tailored to the aim of
prohi biting harassnent . . .." 1d. at 659.

What was true in Brown i s even nore true in this case. Wthin
500 feet of a reproductive-health facility, the injunction forbids
Ms. Dinmiddie from doing anything that could be "renotely
construed” to violate FACE or that is not "legitimte personal
activity,” a phrase which the D strict Court never conpletely
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defines. Also, to withstand constitutional scrutiny, the District
Court's injunction must burden no nore speech than necessary to
further a significant governnent interest. This standard is
stricter than internediate scrutiny, the test that we enployed in
Brown. See Madsen, 114 S. C. at 2525-26. In sum this portion of
the injunction is inconsistent with the First Amendnent.'?

The District Court's order that Ms. Dinw ddie not engage in

"activity that . . . is described in part IIl.A of this permanent
i njunction” whenever she is within 500 feet of a reproductive-
health facility is al so unconstitutional. Part Ill.A contains the

District Court's entire description of Ms. Dinw ddie s conduct.
It mentions not only Ms. Dinw ddie s violations of FACE, but al so
speech that is protected by the First Amendnent. For instance, in
Part Il1l.A, the District Court states:

During one program Dinw ddie was asked [by a tel evision
reporter] whether it is "right to be able to kill a
doctor to save that unborn child" and responded: "
think that abortion is a violent, violent business and
t hat viol ence begets violence. The Scriptures say that
if you live by the sword, you die by the sword."

885 F. Supp. at 1293. 1In the context of answering the reporter's
guestion, her remarks were pure speech. Enjoining Ms. D nw ddie
fromvoicing this opinionto areporter (or fromsigning a petition
expressing this view), not only "burdens nore speech than
necessary," but is also an wunconstitutional viewoint-based

“This part of the injunction also runs afoul of Fed. R Civ.
P. 65(d), which requires that "[e]very order granting an
injunction . . . shall be specific internms [and] shall describe in
reasonable detail . . . the act or acts sought to be
restrained . " Wthits prohibition on activities that can be
"renotely construed” to violate FACE and its |lack of a definition
for legitimte personal activity, the injunction violates Rule
65(d) by calling on Ms. Dinmddie "to guess at what Kkind of
conduct” is permssible in the buffer zones. Calvin Klein
Cosnetics v. Parfunms de Coeur, Ltd., 824 F.2d 665, 669 (8th Cr.
1987) .
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restriction on speech. The First Amendnent, therefore, does not
permt the injunction to incorporate Part I11.A of the D strict
Court's opinion.

Part I11.A does describe a nunber of activities, such as Ms.
D nwi ddi e's use of threats of forcetointimdate Dr. Crist and her
attack on Venable, which it was certainly appropriate for the
District Court to enjoin. The remai nder of the injunction helps to
ensure that Ms. Dinwmddie does not repeat this conduct.
Specifically, the injunction orders Ms. Dinwiddie not to violate
FACE and, within 500 feet of any reproductive-health facility in
the United States, not to engage in activity that:

(2) constitutes intimdation, physical obstruction,
interference, force, or threats of force; (3) involves
any use whatsoever of a bullhorn, negaphone, or other
sound or voice anplifying device; (4) brings defendant in
violation of any |ocal noise ordinance; or (5) brings
defendant in violation of |aws related, but not limted,
to assault, battery, trespass, harassnment, vandalism
di sturbing the peace, destruction of property, or
unl awf ul possessi on of weapons, when such activity al so
has the effect of violating FACE

885 F. Supp. at 1297.

W believe that an injunction limted to these provisions
would not violate the First Amendnent. Li ke FACE, such an
i njunction would be content neutral; it would [imt the manner in
whi ch Ms. Dinw ddi e nay express herself "without reference to the
content” of the nessage she conveys. Madsen, 114 S. C. at 2523
(quoting Ward v. Rock Against Racism 491 U S. 781, 791 (1989)
(internal quotations onitted)). Mor eover, the injunction would
burden no nore speech than necessary to protect the staff and
patients of Planned Parenthood and other reproductive-health
facilities.
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The types of activity that the injunction would proscribe are
quite narrow. Odering Ms. Dinmiddie to stop violating FACE, a
statute that prohibits alimted range of di sruptive conduct, would
have a de minims effect on her ability to express herself. Two of
the injunction's other nandates -- that, within 500 feet of a
reproductive-health facility, Ms. D nw ddie not engage in activity
that "constitutes intimdation, physical obstruction, interference,
force, or threats of force," or that violates a nunber of state
| aws "when such activity also has the effect of violating FACE" --
are subsets of the conduct prohibited by FACE. Accordingly, these
provi sions woul d be constitutional, as well.

The injunction's restrictions on using sound- or Vvoice-
anplifying devices and on violating |ocal noise ordinances woul d
al so be consistent with the First Arendnent. As the District Court
noted, Ms. Dinwddie's "use of threats and intimdation in
vi ol ati on of FACE have been facilitated by the use of her bull horn.
Def endant has used her bull horn not only to threaten and inti m date
persons at Planned Parenthood, but also to assault physically

wor kers such as Venable." 885 F. Supp. at 1297. These
restrictions would help to ensure that Ms. D nw ddie does not
repeat this or simlar illegal conduct, while allow ng her to carry

signs, distribute literature, and speak at a reasonabl e vol une even
when she is within 500 feet of an abortion clinic.

Moreover, the radius of the 500-foot buffer zones does not
violate the First Anmendnent. In Mdsen, the Suprene Court
i nvalidated an i njunction's requirenent that, within 300 feet of an
abortionclinic, protestors refrain fromphysically approachi ng any
person seeking services at the clinic. The Court explained that
"[a] bsent evidence that the protestors' speech is independently

proscri bable (i.e., "fighting words' or threats), or is so infused
wi th violence as to be indistinguishable froma threat of physical
harm this provision cannot stand.” 114 S. C. at 2529. Her e,
Ms. Dinwiddie s speech was "independently proscribable" -- she
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threatened Dr. Crist. See also id. at 2528 (upholding an
injunction's prohibition on "singing, chanting, whistling,
shouting, yelling, use of bullhorns [or] sound equi pnent

wi thin earshot of the patients inside [an abortion clinic]" during
certain hours of the day).

Finally, the nationwide scope of the injunction is
constitutional, as well. The governnment has a significant interest
not only in safeguarding Dr. Crist and Planned Parenthood' s
patients, but also in protecting the staff and patients of other
reproductive-health facilities. W agree with the District Court
that a geographically narrow injunction would be insufficient to
advance this interest:

| f the permanent injunction enconpassed only Planned
Par ent hood or the Western District of Mssouri, thenthis
Court woul d jeopardi ze the lives and safety of providers
and recipients of reproductive health services who are
protected by FACE. Defendant could easily frustrate the
pur pose and spirit of the permanent injunction sinply by
stepping over state lines and engaging in simlar
activity at another reproductive health facility.

885 F. Supp. at 1296. Furthernore, in light of the narrow range of
conduct prohibited by the injunction (as we have nodified it) and
M s. D nwi ddi e' s "consi st ent, repetitious, and fl agr ant
unwi I I i ngness or inability to conply” with FACE, id. at 1295, a
nati onwi de i njuncti on woul d burden no nore speech than necessary to
protect the staff and patients of reproductive-health facilities.
See United States v. Carson, 52 F.3d 1173, 1184-85 & n.10 (2d G r

1995) (rejecting a First Amendnent challenge to an injunction that
prohibits Carson, a fornmer wunion officer who had engaged in
racketeering, from"participating in any way in the affairs of or
having any dealing, directly or indirectly, with . . . any |abor
organi zation . . ."); Commodity Futures Trading Commin v. Hunt, 591
F.2d 1211, 1220 (7th Cr. 1979) ("Wwen the violation has been
founded on systematic wongdoing, rather than an isolated
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occurrence, a court should be nmore willing to enjoin future
m sconduct. ™).

We concl ude that an injunction limted to the terns di scussed
in Part IV.B. of this opinion would adequately protect the staff
and patients of reproductive-health facilities and would be
consistent with the First Anendnent.

V.

For these reasons, we affirmthe District Court's hol ding that
t he Freedomof Access to dinic Entrances Act is constitutional and
that Ms. Dinw ddie violated FACE W remand this case to the
District Court with instructions to nodify the injunction in a
manner consistent with Part 1V of this opinion.

It is so ordered.
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