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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

American Networks International (“defendant”) and M&L Power
Services, Inc. (“plaintiff”) did not want a judge to settle their
di fferences. Defendant, a subcontractor for Lucent Technol ogi es,
hired plaintiff to assist as a sub-subcontractor, and one cl ause
of their contract dictated that any dispute arising fromthe
contract woul d be heard by an arbitrator.

The parties did have a dispute. An arbitrator heard the
case. Arbitrator Paul G Cove (“Cove”) awarded plaintiff
$135, 858. 88 on Decenber 5, 1998, and the parties now ask this
Court to intervene. Specifically, defendant asks this Court to

vacate Cove’s decision, and plaintiff requests that the award be



confirmed and that judgnent be entered thereon.?

The parties do not agree whether this Court should |ook to
federal or state |aw when it decides whether to vacate or confirm
the arbitrator’s decision. Neither side raised the issue in a
meani ngf ul way, even though there are reans of cases on both
st andards and on preenption by the Federal Arbitration Act, 9
US C 88 1-16 ("FAA"). After analysis, it is clear that the two
standards are al nost identical and that the FAA preenpts state
| aw where the state provides |ess protection to arbitration
awar ds.

It is equally as clear that, under either federal or Rhode
Island law, this Court may vacate an arbitrator’s award only in
rare circunstances and this case does not qualify. Defendant
of fers a nunber of objections to Cove’'s decision, but after
exam nation, this Court finds that all of defendant's clains are
fl awed. Defendant contracted to arbitrate, and it has suffered
no harmthat nerits a judicial renmedy. It was nerely the | osing
party in a run-of-the-m Il arbitration proceeding.

This Court will not substitute its judgnent for the

arbitrator’s resolution of this matter. Therefore, defendant’s

! Lucent Technol ogies and St. Paul Fire & Marine |Insurance,
the principal and surety on a paynent bond respectively, are
still defendants in this case. However, they were not parties to
the arbitration. Plaintiff withdrewits premature request to
enforce the arbitration award agai nst those two parties. Their
liability will be addressed at a later tinme, if defendant does
not pay the award.



notion to vacate the arbitration award is denied, and plaintiff’s
motion for confirmation of the award is granted.
. Facts

The parties signed a contract under which plaintiff was to
perform as a sub-subcontractor on a construction project at the
Rhode |sl and Departnment of Corrections, Howard Avenue in
Cranston, Rhode Island. Plaintiff’s enpl oyees hel ped instal
fiber optic and other cables as part of a |larger project overseen
by Lucent Technol ogi es. The contract between the parties
provi ded that any dispute between them shoul d be deci ded through
bi ndi ng arbitration.

Plaintiff eventually demanded nore noney for its work than
defendant was willing to pay. The dispute centered on clains for
extra work, delays, materials, truck rentals and accel erati on.
Plaintiff sued in this Court, but plaintiff and defendant agreed
to stay the proceedi ngs pending arbitration. Arbitrator Cove
heard four days of evidence in Septenber and Oct ober 1998.

Def endant paid for a transcript of the hearings. At the outset,
plaintiff’s counsel declined to join in shouldering a part of the
cost although he did not object to nmaking the transcript the
official record of the proceedings. On the fourth day,
plaintiff’s counsel precipitated a new conflict by asking to see
the transcript.

Through early Novenber, the parties’ counsel — who occupy



of fices separated by a single floor in Providence' s BankBoston
Pl aza building — could not agree on a location for plaintiff’s
counsel to inspect the transcript. Cove tried to negotiate a
solution, but plaintiff’s counsel refused to drive to Boston to
read the docunent, while defendant’s counsel refused to allow
i nspection in Providence. On Novenber 12, 1998, Cove dictated a
Sol onmoni ¢ solution. He cut the baby in half -- ruling that
plaintiff could not see the transcript but that the transcript
was not the official record of the hearing. (See Letter from
Roneo to Parties of 11/13/98, at 1 (recording the decision)
(attached as Exhibit 9 of Mem of Anerican Networks Int’l in
Supp. of its Mdt. To Vacate the Award of the Arbitrator
(herinafter Defendant’s Mem)).? However, Cove all owed
defendant’s counsel to use the transcript at his discretion.
(See id.)

The parties filed their post-hearing briefs, and on Decenber
5, 1998, Cove found in favor of plaintiff for $135, 858. 88.
Cove’ s singl e-page decision explained that the award was based on
two of plaintiff’s three clains against defendant. He awarded
nothing on the third. However, he did not explain the reasoning

behi nd his decision or the evidence that he found conpelling.

2 Def endant apparently intended to attach the letter at
Exhi bit 10. However, in the papers submtted to the Court,
Exhibit 10 is enpty. The letter is behind an unrel ated docunent
at Exhibit 9.



1. Revi ew of an Arbitration Decision

The parties do not agree what |law controls this Court’s
review of the arbitration decision. Defendant |ooks to the FAA
9 US.C 8 10. Plaintiff |looks to the Rhode Island Arbitration
Act, R1. Gen. Laws 8§ 10-3-12 (the “RIAA"). Unfortunately,
neither party makes a conplete or well-docunented argunent in
support of its position.

The application of the FAAto a state | aw proceeding is
conplex. It is controlled neither by the single district court
case cited by defendant in oral argunent nor by the prinordial

Eire RR v. Tonpkins, 304 U S 64 (1938), trotted out by

plaintiff. This Court nust decide whether the FAA trunps state
arbitration law. To acconplish that, this Court will outline the
federal and state (here Rhode Island) standards. Then, it wll
deci de what effect the FAA has on this case, nanely in what
circunstances the FAA preenpts the state standard when this Court
hears a case based on diversity jurisdiction

A. The Federal and State Standards

Def endant frames the argunent that Cove’ s behavi or
prejudiced the rights of defendant and that Cove's decision was
fundanmentally irrational. The behavior attacked was Cove’s
choice to “decertify” the transcript. The irrationality is based
on two grounds: that the decision was unfounded in fact and that

it totally disregarded a contract provision that contained a



condition precedent to making clains.
Therefore, this Court does not discuss the standards for
reviewing an arbitration based on corruption, see, e.qg., 9 US.C

8 10(a)(1)-(2), based on lack of arbitrability, see, Fleet

Constr. Co. v. Town of North Smthfield, 713 A 2d 1241, 1243 (R

1998), or based on public policy, see, e.q., Exxon Corp. v. Esso

Wrkers’ Union, Inc., 118 F. 3d 841 (1st Gr. 1997) (federal);

Vose v. Brotherhood of Correctional Oficers, 587 A 2d 913 (R |

1991) (state). See also WlliamE Smth, Judicial Review of

Labor Arbitration Awards in Rhode Island, 3 Roger Wllianms U. L.

Rev. 165, 183-85, 192-94 (1998).

1. The FAA and “Advest”

The FAA establishes the rel evant standard for a court to
vacate an arbitrati on award:

(a) In any of the followi ng cases the United States court in
and for the district wherein the award was nade may make an
order vacating the award upon the application of any party
to the arbitration -
(3) Where the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other
m sbehavi or by which the rights of any party have been
prej udi ced.
(4) Where the arbitrators exceeded their powers, or so
i nperfectly executed themthat a nutual, final, and
definite award upon the subject matter submtted was
not made.

9 US C 8§ 10(a)(3)-(4).
Additionally, the First Crcuit has recogni zed a judge-

created ground to vacate an arbitration verdict where an
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arbitrator exhibits a manifest disregard of the law. See Advest,

Inc. v. McCarthy, 914 F.2d 6, 8-10 (1st G r. 1990). Judge Bruce

M Selya reduced the doctrine in non-labor cases to instances
“wWhere it is clear fromthe record that the arbitrator recognized
the applicable law — and then ignored it.” [d. at 9. 1In that
case, Advest clained that the | aw regardi ng danages was so cl ear
and the arbitrators’ award so irreconcilable that the panel nust
have di sregarded the | aw and “enbarked on a flight of fancy.”

Id. at 9-10. Judge Selya noted that the Crcuit Court gives
greater deference to arbitrators than it does to district judges:

[I]n order to prevail, Advest by its own adm ssion nust
prove that the arbitrators’ choice of redress was in

mani fest disregard of the law. The hurdle is a high one,
especially since there is nothing talismanic about the
phrase “manifest disregard.” The configuration nerely neans
that, to vacate an arbitration award, there nust be sone
showing in the record, other than the result obtained, that
the arbitrators knew the | aw and expressly disregarded it.

. As arbitrators need not explain their award, and did not
do so here, it is no wonder that appellant is hard pressed
to satisfy the exacting criteria for invocation of the
doctri ne.

Id. at 10 (citations omtted). See also Prudential -Bache

Securities, Inc. v. Tanner, 72 F.3d 234, 237-38 (1st Cir. 1995).

2. The RI AA and “Prudential Property”

The parall el Rhode Island standard of review appears in the
Rl AA, which states that a court may vacate an award:

(3) Where the arbitrators were guilty of m sconduct in
refusing to postpone hearing, upon sufficient cause shown,

or in hearing legally inmaterial evidence, or refusing to
hear evidence pertinent and material to the controversy, or
ot her m sbehavior by which the rights of any party have been
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substantially prejudiced

(4) Where the arbitrators exceeded their powers, or

i nperfectly executed themthat a material, final and

definite award upon the subject matter submtted was not

made.
R 1. Gen. Laws. 8 10-3-12(3)-(4).

Beyond the statute, the Rhode I|sland Suprene Court has held
that an award can be vacated only when the arbitrator manifestly
di sregarded the law or the arbitration award was conpletely

irrational. See Fleet Constr., 713 A . 2d at 1243; Prudenti al

Property and Cas. Ins. Co. v. Flynn, 687 A 2d 440, 442 (R I|.

1996). The “manifest disregard” standard simlar to the federal
one entered the state’s jurisprudence in the 1980s as a result of
a United States Suprene Court decision interpreting the FAA  See

VWayne Distr. Co. v. Piti Building Co. Inc., 512 A . 2d 870, 871

(R1. 1986) (citing Wlko v. Swan, 346 U. S. 427 (1953)). See

al so Paola v. Commerical Union Assurance Co., 461 A 2d 935, 936

(R 1. 1983) (prior standard limting the power to irrational
results). Irrationality can only exist where a trial court finds

a conpletely irrational result. See Departnent of Mental Health

692 A 2d at 322; Prudential Property, 687 A 2d at 441 (such

“irrationality that the integrity of the process is
conprom sed”).
The judiciary has a limted role in the arbitration process.

See Departnent of Mental Health, Retardation and Hospitals v.

Rhode Island Council 94 AFSCME, 692 A 2d 318, 322 (R I. 1997);




Prudential Property, 687 A 2d at 441. As long as an arbitration

award “draws its essence” fromthe contract and is based upon a
“passably plausible” interpretation of the contract, it is within
the arbitrator’s authority and the court’s review nust end. See

Prudential Property, 687 A 2d at 441; Jacinto v. Egan, 391 A 2d

1173, 1176 (R 1. 1978).
A m stake of | aw appearing on the face of the award i s not
grounds for vacating an arbitration award for other m sbehavior.

See Loretta Realty Corp. v. Mssachusetts Bonding & Ins. Co., 114

A.2d 846, 849 (R 1. 1955). Nor is a m stake of |aw grounds for

finding a mani fest disregard of the law. See Westm nster Constr.

Corp. v. PPGlndus., Inc., 376 A 2d 708, 711 (R 1. 1977).

3. The difference between the standards

The federal and Rhode |sland standards are anal ogous, except
that a court may vacate an award for “conplete irrationality”
under Rhode Island law. The statutes are alnost identical, and
both systens command a policy in favor of upholding arbitration
decisions. The parties did not raise specific differences that
t hey saw between the standards, and only in the past year has the
Rhode Island Suprene Court explained “conplete irrationality.”

On defendant’s claimthat Cove's refusal to rely upon the
record rose to “m sconduct” or otherw se substantially prejudiced
its rights, the federal and state standards are

i ndi stingui shable. They are both drawn fromthe statutes, and in



the relevant sections, the statutes use the sanme words except
that Rhode Island requires that a party was “substantially
prejudi ced” rather than “prejudiced.” See 9 U S.C. 8§ 10(3); R
Gen. Laws. 8 10-3-12(3). This Court can find no cases that
expand on the definition of “prejudice” or “substantial
prejudice,” so it assunes that the Rhode Island | aw requires the
sane prejudice as the federal rule does.

On defendant’s claimthat Cove's decision was irrational or
a “mani fest disregard” of the law, the Rhode Island | aw offers
“conplete irrationality” as a ground additional to the federal
standard. The neaning of “conplete irrationality” has been
di scussed only briefly by the Rhode Island Suprene Court. In two
1998 cases, the Court found irrationality when it exam ned the
evi dence before | abor arbitrators and found that the evidence

contradicted the arbitrators' award. See Rhode Island Council 94

v. Rhode Island, 714 A 2d 584, 591-95 (R 1. 1998); Town of

Smthfield v. Local 2050, 707 A 2d 260, 263-64 (R 1. 1998). This

new precedent appears to encourage trial courts to exam ne the
arbitrator’s evidence, not nerely the conclusion. See Smth,
supra, at 199. That puts the court in the position of weighing
the evidence on its own even in the absence of a “manifest

di sregard” of the law, which is clearly not allowed under Advest

and t he FAA I n neither Rhode Island Council 94 nor Town of

Smthfield was there a finding, based on nore than the award,
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that the arbitrators understood the law and rejected it.
Therefore, the “conplete irrationality” standard as recently
articulated by the Rhode Island Suprene Court does provide an
avenue to overturn an arbitration award unavail abl e under the
FAA.

B. The FAA Preenption of State Law

The FAA does not create federal question jurisdiction. See

Mbses H. Cone Menorial Hosp. V. Mercury Constr. Corp., 460 U S.

1, 25 n.32 (1983); PCS 2000 LP v. Ronmulus Telecomm, Inc., 148

F.3d 32, 34 (1st Cr. 1998). This case is before this Court by
virtue of diversity jurisdiction.

Cenerally, a federal court sitting in diversity applies the
state substantive | aw and federal procedural rules.

See Servicios Conerciales Andinos, S.A. v. GCeneral Electric De

Caribe, Inc., 145 F. 3d 463, 478 (1st GCr. 1998). Arbitration

rules are substantive law. See Mises H. Cone, 460 U.S. at 25

n.32. However, the United States Suprene Court has rul ed since
1967 that the FAA applies in diversity cases because Congress
intended the Act to prescribe how federal courts are to conduct

t hensel ves. See Allied-Bruce Term nix Cas. v. Dobson, 513 U. S.

265, 271 (1995); Prima Paint Corp. v. Flood & Conklin Mg. Co.,

388 U.S. 395, 405 (1967).
The FAA even applies in state court litigation where a state

judge considers a state cause of action. See Allied-Bruce, 513
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U S at 271-72; Southland Corp. v. Keating, 465 U.S. 1, 15-16

(1984); PCS 2000 LP, 148 F.3d at 35 n. 1 (state “courts nust

adhere to and enforce the FAA, as that statute applies
unreservedly in state as well as federal courts”).
Were the FAA applies, it affects state | aw cases by

preenpting state laws that conflict with it. See, e.qg., Doctor’s

Associates, Inc. v. Casarotto, 517 U. S. 681, 688 (1996)

(preenpting a Montana statute). The Act applies to any
transaction involved in interstate commerce. See 9 U. S.C. § 2.
Thi s case undoubtably involves interstate commerce.
Plaintiff trunpets that the “project was perfornmed solely in
Rhode I sl and and nowhere else,” (Mem of ML Power Services, Inc.
in support of its Qbjection to the Mot. To Vacate Arbitration
Award by American Networks Int'l at 2), as if that controlled the
analysis. This was a contract between a Rhode Island corporation
and a Connecticut corporation that involved work for a third
corporation, Lucent Technologies which is a nulti-state
organi zation. The parties travel ed between states and sent
docunents and noney across state borders. Certainly, the
products that plaintiff installed were created out of state or it
otherwise relied on out-of-state materials. That neans this

transaction was involved in interstate commerce. See Alli ed-

Bruce, 513 U S. at 282 (termte-control contract involved

interstate commerce where it affected out-of-state corporation

12



and required out-of-state materials to kill the insects). See

also, e.qg., Howard Fields & Assoc. v. Gand Wiilea Co., 848 F

Supp. 890, 893-94 (D. Haw. 1993) (parties travel ed between Hawai i
and California and are presuned to have used the mails); Axtell

V. Merrill Lynch, Pierce, Fenner & Smth, Inc., 744 F. Supp. 194,

195 (D. E.D. Ark. 1989) (Arkansas plaintiff maintained an account

in Arkansas with New York based firm; Pioneer Properties, lnc.

v. Martin, 557 F. Supp. 1354, 1363-64 (D. Kan. 1983) (Kansas
conpany invested in Canada).

The issue is whether the FAA preenpts all state laws in
every case in which it applies. Defendant supported its
“conpl ete preenption” argunent with a single district court

precedent, Aviall, Inc. v. Ryder Sys., Inc., 913 F. Supp. 826,

830 (S.D.N. Y. 1996), aff’'d 110 F.3d 892 (2d Cr. 1997). Yet,
circuit courts have used simlarly sweeping | anguage i n other

recent cases. See, e.qg., National Union Fire Ins. Co. of

Pittsburgh, Pa. v. Belco Petroleum Corp., 88 F.3d 129, 132 (2d

Cr. 1996) (FAA governs an insurance dispute); Tracer Research

Corp. v. National Envtl. Servs. Co., 42 F.3d 1292, 1294 (9th Gr.

1994) (parties acknow edge FAA governs despite contract cl ause

that chose Arizona law); Atlantic Aviation, Inc. v. EBM G oup,

Inc., 11 F.3d 1276, 1280 (5th Gr. 1994) (FAA governs any case
where it applies regardless of state law). See also 13B Charles

Alan Wight & Arthur MIler, Federal Practice & Procedure 8§ 3569

13



(2d ed. 1987).
That interpretation is erroneously broad. Congress did not
intend to preenpt all state arbitration |aw principles. See Volt

I nfo. Sciences, Inc. v. Board of Trustees, 489 U S. 468, 477

(1989). Congress did not intend to occupy the entire field of

arbitration. See id. (citing Bernhardt v. Polygraphic Co., 350

U S 198 (1956). The Suprene Court has incessantly explained
that the FAA preenpts state | aw because Congress intended to
overcone the historic refusal of sonme courts to enforce

arbitration agreenents. See Allied-Bruce, 513 U S. at 270; Volt,

489 U. S. at 474. The FAA preenpts state | aw because Congress
wanted to protect arbitration awards fromstate interference.

See Allied-Bruce, 513 U S. at 270. See also Volt, 489 U. S. at

474; Perry v. Thonas, 482 U.S. 483, 489-90 (1987); Southland, 465

U S at 15-16.

State laws are only preenpted to the extent that they
conflict with Congressional intent. See Volt, 489 U S. at 477.
Exam ning the FAA, the Supreme Court has held that state lawis:

pre-enpted to the extent that it actually conflicts with

federal law — that is, to the extent that it stands as an
obstacle to the acconplishnent and execution of the ful

pur poses and objectives of Congress.

Id. (citation omtted). There is no federal policy favoring
arbitration under a certain set of procedural rules. See id. at

478. Federal policy is sinply to ensure the enforceability,

according to their terns, of private agreenments to arbitrate.
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See id.

Thi s suggests that where state |law does not |limt a party’s
ability to enforce an arbitration award, it is not preenpted by
the FAA. This holding is supported by First Crcuit precedent.
The First Crcuit has, without comrent, applied the FAA in cases

involving diversity jurisdiction. See M Telecomm Corp. V.

Mat ri x Conmuni cations Corp., 135 F.2d 27, 31 (1st Cr. 1998)

(breach of contract); Tanner, 72 F.3d at 236 (w ongful

di scharge). However, it held in 1988 that the FAA did not
preenpt a Massachusetts statute that allowed a trial court -- in
that case a federal district court sitting in diversity -- to

consolidate arbitration actions. See New Engl and Enerqgy Inc. V.

Keyst one Shipping Co., 855 F.2d 1, 6-7 (1st GCr. 1988). The New

Engl and Energy Court expl ained that:

[When federal |aw applies to an arbitration agreenent, the
Federal Arbitration Act has never been construed to preenpt
all state law on arbitration. W do not read the recent
series of Suprenme Court arbitration cases to establish such
a proposition by inplication. Those cases concerned only

| aws that would override the parties’ choice to arbitrate
rather than litigate in court, in direct conflict with the
Act’s primary purpose of ensuring the enforcenent of
privately negotiated arbitration agreenents. At best, the
Suprene Court’s deci sions support a conclusion that al
state laws seeking to limt the use of the arbitral process
are superceded by federal |aw.

New Engl and Energy, 855 F.2d at 4. The first sentence quoted

above is crucial because the First Crcuit was explicit that the
FAA can “apply” to a dispute without preenpting all state

arbitration law. Once a court finds the FAA applies to a case

15



bei ng heard by virtue of diversity jurisdiction, it nmust | ook for
conflict with the FAA's intent in order to find preenption. See

also Securities Indus. Assoc. v. Connolly, 703 F. Supp. 146 (D

Mass. 1988) (applying New Engl and Enerqy); Flexible Mg. Sys. Pty

Ltd. v. Super Products Corp., 874 F. Supp. 247, 248-49 (E.D. Ws.

1994) (applying Wsconsin |aw where it did not conflict with
federal purposes), aff’d 86 F.3d 96 (7th Cr. 1996). No
subsequent Suprene Court jurisprudence overturns that reasoning,
and the Volt decision quoted above confirns it.

The circuit courts that wote the conflicting, broad
preenption | anguage cited above resolved the issue so summarily
that this Court assunmes the issue raised in this case was not

litigated before them See National Union, 88 F.3d at 132;

Tracer Research, 42 F.3d at 1294; Atlantic Aviation, 11 F.3d at

1280. At the sane tine, the Suprenme Court cases that actually
wei ghed the issue and found preenption involved specific state
| aws that obviously restricted a party’s ability to enforce

arbitration awards. See, e.qd., Doctor’'s Associates, 517 U. S. at

682-83 (Montana statute requiring notice of arbitration clause on

front page of contract); Allied-Bruce, 513 U S. at 268-69

(Al abama statute voiding predispute arbitration agreenents);
Perry, 482 U S. at 486 (California statute requiring judicial
forum for wage disputes); Southland, 465 U S. at 10 (California

statute requiring judicial forumfor franchise disputes).

16



This Court adopts the reasoning of Volt and New Engl and

Energy and holds that the FAA only preenpts state law to the
extent that said state | aw provides | esser protection for
arbitration agreenents and awards than does federal |law. \here
state |l aw provides greater or equal protection for arbitration
deci si ons when conpared to the FAA the state | aw does not
conflict wwth Congress’s policy in favor of arbitration.

In this case, the “conplete irrationality” ground for
vacating an arbitration award viol ates Congress’ policy as set
forth in the FAA. As such, it is preenpted and may not be
applied to any case to which the FAA applies — whether in federal
or state court. The FAA does not apply to the arbitration of
enpl oynment contracts that do not involve interstate comerce, so
t hi s deci sion does not affect the specific holdings of Town of

Smthfield or Rhode Island Council 94. However, the “conplete

irrationality” doctrine cannot be inported into comerci al
arbitrations to which the FAA applies.

[11. Applying the Law to this Case

Def endant’ s all egations are so weak that they clearly fai
under either the state or federal standards, and this Court cites
to both sets of case |law to enphasi ze that weakness. See

Flexible Mg., 874 F. Supp. at 249 (applying state law with

federal |aw as persuasive authority). Stripped to the core,

def endant alleges three flaws in Cove's conduct as an arbitrator

17



in this case:

« that Cove prejudiced defendant’s rights by ruling that the
transcri pt was not the official record of the proceeding.

* that the decision is irrational because it is unfounded in
fact.

e that the decision is irrational because Cove manifestly

di sregarded contract |aw and the clause that required a
claimas a prerequisite for plaintiff to get paid.

This Court wll address each in turn. The first claimis based
on statutory |law, and the second and third rely on the judge-nade
“mani fest di sregard” of |aw standard.

A. Cove's Decision to “Decertify” the Transcript

Defendant’s clai mthat Cove prejudiced the process by not
using the transcript appears to have two prongs — the general
| ack of a transcript (defendant could not refer to specific |lines
inits brief or Cove could not exam ne the record) and the
specific decision to “decertify” the transcript after the
heari ngs (Cove woul d have taken nore-detail ed notes or defendant
woul d have tried the case differently). (See Defendant’s Mem at
6.)

The first prong is facetious because defendant had no right
to a transcript. Under both federal and state |aw, an arbitrator
has the discretion to set the arbitration procedures. See

Hot el es Condado Beach, La Concha and Convention Center v. Union

de Tronquistas Local 901, 763 F.2d 34, 38-39 (1st G r. 1985)

(arbitrator has wde latitude, including discretion to sequester

W tnesses); Local Union No. 251 v. Narragansett |nprovenent Co.,

18



503 F.2d 309, 312 (1st. Gr. 1974) (arbitrator has discretion not

to postpone hearing); Burns v. Segerson, 404 A 2d 500, 503-04

(R 1. 1979) (arbitrator has discretion to set procedure absent

irrationality); Belanger v. Matteson, 346 A 2d 124, 138 (R |

1975) (sane); Coldwell Banker New England v. Brunco Realtors,

Inc., 1991 W. 789758 at *2 (Sup. C. February 27, 1991) ("there
must exi st evidence of a clearly irrational nature to support a
procedural abuse”). There is no requirenent that a transcript be
made of the hearings, and many arbitrations occur w thout having
one at all. Defendant conplains that the “arbitrator had no
record to verify” the argunents that defendant nade in its post-
hearing brief. (Defendant’s Mem at 6.) The arbitrator had his
menory, the tool enployed by centuries of juries and judges
before him To overturn the award nerely because Cove did not
use the transcript would be a conplete disregard for the

di scretion given to arbitrators.

The second prong is equally flinmsy because defendant has not
proven that the decision to “decertify” the record had any
prejudicial effect on defendant. The arbitrator’s notes are the
arbitrator’s business. |f Cove felt he had enough recollection
to decide the case, then this Court will not interfere based on
def endant’ s nere observation that Cove “nmay [have taken] |ess
detailed notes.” (lId.) As to its effect on defendant, the

argunent that defendant’s counsel would have tried the case
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differently if he knew Cove would not have a transcript fails as
well. First, defendant had no guarantee that Cove woul d ever
read a 600-page record. Even if the transcript had been
official, the arbitrator had the power to rule after reading the
briefs and utilizing his nenory. Therefore, if defendant
tactically decided to downplay the crux of its case, then it did
so at its own risk. Second, Cove’'s decision provides no evidence
of a bias by Cove agai nst defendant. He was faced with an
intractabl e di spute and nade a reasonabl e deci si on under the
circunstances. In fact, he allowed defendant to use the
transcript as it wshed. Short of some m sconduct or prejudice,
this Court will not intervene.

Therefore, this Court finds no m sconduct by Cove concerni ng
the transcript. |In addition, there was no prejudice —
substantial or otherwise — inuring to defendant resulting from
Cove’s decision to have no official record.

B. Deci sion Not Based On The Law

Def endant makes two argunents to support its contentions
that Cove manifestly ignored the law. First, defendant contends
that Cove found that plaintiff perfornmed extra work and suffered
del ays and thus incurred damages, even though no evi dence on
t hose i ssues was presented to him It argues that there was no
docunentary evidence of extra work or delays and no docunentary

evi dence of damages. Second, defendant argues that Cove ignored
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contract law and a contract clause that required plaintiff to
make a claimas a prerequisite to receiving paynents. |t argues
that there was no evidence that plaintiff nmade any cl ai ns.

1. The transcript is not an official record

Cove ruled that defendant’s transcript was not the official
record of the hearing. Under both federal and state law, this
Court must defer to the arbitrator’s procedural decisions absent

sone extraordinary finding. See Hoteles Condado Beach, 763 F.2d

at 38-39; Local Union No. 251, 503 F.2d at 312; Burns, 404 A 2d

at 503-04; Belanger, 346 A 2d at 138; Coldwell Banker New

Engl and, 1991 W. 789758 at *2. Deciding whether an arbitration
hearing will have an official record is deep within the

di scretion of the arbitrator, and it is not irrational to have no
official record. Many arbitrations have no transcripts. See,

e.qg., Berthod Realtors, Inc. v. J.W Riker-Northern Rhode Isl and

Inc., 636 A . 2d 1328, 1328-39 (R 1. 1994).

As a matter of law, this Court finds that the transcript is
not the official record of the arbitration. Cove choose to
exclude it fromthe record of his arbitration so it is not part
of the record for this Court to review. It is worth noting that
plaintiff would not have had the transcript to pursue its appeal
if Cove had ruled the opposite way, i.e., for defendant.

Def endant never let plaintiff even see the docunent; it cannot

enjoy unilateral possession of an official record.
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Wthout the transcript, defendant |acks a record that would

prove that Cove manifestly disregarded the |aw. See Tanner, 72

F.3d at 240 (noting difficulty of making showing on a limted

record); Advest, 914 F.2d at 10 (sane); Berthod Realtors, 636

A 2d at 1328-29 (sane).

Def endant nmust nake some showi ng — other than the result
obtained — that Cove knew the | aw and expressly disregarded it.
See Tanner, 72 F.2d at 239 and n. 6; Advest, 914 F.2d at 10;

VWayne Distrib., 512 A . 2d at 871-72. Arbitrators do not need to

expl ain the reasoning behind their awards. See M Tel econm,

135 F.3d at 36; Westm nster Constr., 376 A 2d at 710.

At nost, defendant can only use Cove’s single-page decision
as evidence that he made a m stake in interpreting the |aw when
he decided in plaintiff’s favor and when he cal cul ated the
damages. That is blatantly insufficient.

Therefore, this Court finds no manifest disregard for the
| aw or m sconduct that prejudiced defendant in Cove's deci sion.

2. But even the transcript is insufficient

Despite this Court’s legal ruling, it did read the entire
transcript, and it finds nothing there to support defendant’s
claims. In fact, plaintiff provided evidence of the extra work
it performed, delays that it encountered, and the resulting
damages it sustained. Plaintiff’s wi tnesses described oral

contract anendnents, and Cove admtted various exhibits that
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clainmed to be records of delays and cal cul ati ons of damages.
Def endant obvi ously di sm sses that evidence. Cove apparently did
not .

It is worth reenphasizing that the “manifest disregard”
standard requires evidence that Cove appreciated the correct
| egal standard and then declined to apply it. 1In 1993, Senior
District Judge Shane Devine refused to vacate an arbitration
award despite a transcript in which arbitrators asked attorneys

whet her they were bound by the law. See Trustees of Law ence

Acadeny at G oton v. Merrill Lynch, Pierce, Fenner & Snmith, Inc.,

821 F. Supp. 59, 62-63 (D.N. H 1993). Merrill Lynch argued that
the coll oquy was proof that the arbitrators appreciated the power
of the statute of Iimtations and then decided to ignore it. See
id. at 62. However, Judge Devine found that although the
transcript showed Merrill Lynch’s attorney explaining the statute
of limtations, it did not include comments by the arbitrators
that they accepted that explanation. See id. at 63.

Def endant has even-weaker evidence in this transcript.
Def endant’ s pl eadi ngs do not highlight any colloquy in which Cove
shows his manifest disregard for the |law, and on inspection,
Cove’'s participation was limted to handling evidentiary
obj ections and scheduling matters. Cove and the attorneys never
di scussed the law, so there is no evidence about what Cove

understood the | aw to be.
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In sunmary, the transcript’s nore than 600 pages of
testimony show that the parties presented Cove with radically
different descriptions of the project. They disagreed about how
the witten contract was negoti ated, what it covered and who bore
the risk of overruns. Plaintiff’s witnesses testified that
def endant agreed to nunerous nodifications, including approval
for extra work, materials and truck rentals that were not covered
in the witten contract. Defendant’s wi tnesses testified that
t hey approved none of the additions clainmed by plaintiff.

Def endant’ s counsel inpeached plaintiff’s w tnesses on cross-
exam nation on sonme points, and he even brought back plaintiff’s
principal witness for a second round of testinony. Thus, the
heari ngs were all about the facts of the case, not about the |aw.

The 1 ong and short of it is that where an arbitrator hears
conflicting argunents or evidence and does not explain the
reasons for his decision, this Court cannot vacate the award

based on manifest disregard for the law. See Tanner, 72 F.3d at

240. Arbitrators have as wide a latitude in crafting renedi es as

t hey possess in deciding cases. See id.; Advest, 914 F.2d at 10-

11. Cove was not even limted to the damages cal cul ati on offered

by the parties. See Tanner, 72 F.3d at 240; Advest, 914 F.2d at

10-11. Even if Cove specul ated on damages, this Court would have
to uphol d the decision absent evidence that he knew the | aw and

expressly disregarded it.
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The transcript suggests Cove preferred plaintiff’s w tnesses
to defendant’s. This Court will not second-guess him
Def endant’ s strongest argunent is that Cove nmade a m stake of
| aw. As expl ai ned above, that is insufficient to vacate an
arbitration award.

CONCLUSI ON

Cove’s arbitration award draws its essence fromthe contract
and is based on a passably plausible interpretation of the
contract. Cove did not manifestly disregard the | aw, and he
commtted no m sconduct that prejudiced a party.

Def endant did not want a judge to oversee its pact with
plaintiff, and it contracted for arbitration — with its
sinplicity and speed. It is true that the arbitrator offered
none of the explanations that this Court nust provide when it
decides a case, but this Court's scrutiny of arbitration
decisions is far nore limted than the First Crcuit’s review of
trial court decisions. Defendant preferred a streamined system
of civil justice, and it has received the benefits of its
bargain. Under both federal and state law, this Court cannot
interfere with the arbitrator's resolution of this dispute.

For the precedi ng reasons, defendant’s notion to vacate the
arbitration award is denied, and plaintiff’s notion for
confirmation of award is granted.

Utimately a judgment will enter for M&L Power Services
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agai nst Anerican Networks International in the anmount of

$135, 858. 88 plus 12% per annum i nterest cal cul ated from Decenber
5, 1998 (the date of the award) until the date judgnent is
entered. Since the First Grcuit abhors pieceneal appeals, no
judgnent shall enter until the clains against the other two

def endants are resol ved.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Apri | , 1999
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