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Opinion by Bottorff, Adm nistrative Trademark Judge:
Applicant has filed an intent-to-use application to

register the mark PBO (in typed forn) for goods identified

as “orthopedic insoles sold separately” and “orthopedic

i nsol es sold as an integral part of boots and shoes.”?!

Regi stration has been refused on the ground that

applicant’s nmark, as applied to applicant’s goods, so

resenbl es the mark depicted bel ow,

! Serial No. 75/938,995, filed March 8, 2000.
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previously registered for “orthopedic and prosthetic
appliances and parts thereof, and instrunents for the

fitting and assenbly of such appliances,”?

as to be likely
to cause confusion, to cause m stake, or to deceive.
Trademark Act Section 2(d), 15 U S.C. 81052(d).

When the refusal was made final, applicant filed this
appeal . Applicant and the Trademark Exam ning Attorney
have filed main appeal briefs, but applicant did not file a
reply brief, and no oral hearing was requested. W affirm
the refusal to register.

Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
factors bearing on the |ikelihood of confusion issue. See
In re E.l. du Pont de Nermours and Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). In considering the evidence of

record on these factors, we keep in mnd that “[t]he

fundanmental inquiry mandated by 82(d) goes to the
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cunmul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976).

We turn first to a determ nati on of whether
applicant’s mark and the cited registered mark, when
conpared in their entireties in terns of appearance, sound
and connotation, are simlar or dissimlar in their overal
commercial inpressions. The test is not whether the marks
can be distingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall comercial inpression
that confusion as to the source of the goods offered under
the respective marks is likely to result. The focus is on
the recollection of the average purchaser, who normally
retains a general rather an a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). Furthernore, although the marks at
i ssue nust be considered in their entireties, it is well-
settled that one feature of a mark may be nore significant
than another, and it is not inproper to give nore weight to

this dom nant feature in determ ning the comerci al

2 Regi stration No. 932,357, issued April 11, 1972, renewed.
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i npression created by the nmark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).

Applicant’s mark consists solely of the letters PBO
We find that the letters PB constitute the dom nant feature
of the commercial inpression of the cited regi stered nmark.
Neither the m nimal manner in which those letters are
stylized nor the rectangular carrier device in which the
| etters appear contributes significantly to the registered
mark’ s overall commercial inpression. W also find that
the marks are arbitrary, inasnmuch as there is no indication
in the record that the letters “PB” or “PBO have any
meani ng or significance as applied to the goods at issue
here.

Applicant argues that its mark is distinguishable from
the cited registered mark in terns of appearance and sound,
due to applicant’s addition of the letter “O" to its mark.
We disagree. Applicant’s mark begins with the letters PB
the sane letters which conprise the dom nant feature of
registrant’s mark. In our conparison of the two marks’
overall commercial inpressions, we find this point of
simlarity to be nore significant than the differences
which result fromapplicant’s addition of the letter “O to

its mark. Although the two marks are not identical, we
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nonet hel ess find that they are confusingly simlar when
viewed in their entireties.

It is settled that “confusion is nore |likely between
arbitrarily arranged letters than between ot her types of
mar ks.” Edison Brothers Stores, Inc. v. Brutting E. B.
Sport-International GrbH 230 USPQ 530, 533 (TTAB 1986).
“Arbitrary arrangenments of letters have generally been
given a wi de scope of protection, based on the prem se that
it is nore difficult to renenber a series of arbitrarily
arranged letters than it is to renmenber words, figures,

phrases or syllables.” J. Thomas McCarthy, McCarthy on

Tradenarks and Unfair Conpetition §23:33 (4'" Ed. 6/2000).

Thus, confusing simlarity has repeatedly been found to
exi st between an arbitrary letter mark consisting of two
letters, such as the cited registered mark in this case,
and anot her mark which consists of the same two letters

plus a third, such as applicant’s mark.?

% See, e.g., Feed Service Corp. v. FS Services, Inc., 432 F.2d
478, 167 USPQ 407 (CCPA 1970) (FSC and FS); Hel ena Rubenstein,

Inc. v. Hudnut, 193 F.2d 207, 92 USPQ 147 (CCPA 1951) (RHR and
HR); Edison Brothers Stores, Inc., supra (EBS and EB); ECI

Di vision of E-Systens, Inc. v. Environmental Conmunications,

Inc., 207 USPQ 443 (TTAB 1980) (ECl and EC); Anerican Optica

Corp. v. Southwest Petro-Chem Inc., 175 USPQ 317 (TTAB 1972) (ACC
and AO; Scott Forsman & Co. v. Scientific FilmCo., 165 USPQ 287
(TTAB 1970), aff’'d, Scientific FilmCo. v. Scott Forsman & Co.,
171 USPQ 525 (N.D. Il1l1. 1971) (SFC and SF); Cities Service QO

Co. v. AW Chesterton Co., 127 USPQ 459 (TTAB 1960) (DSC and DC);
WK-M Division of Joy Manufacturing Co. v. WK Industries, 2
USPQ2d 1967 (S.D. TX 1987) (WKM and WK).
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For these reasons, we find that applicant’s mark is
confusingly simlar to the cited regi stered mark.

We turn next to the issue of the simlarity between
applicant’s goods and the goods identified in the cited
registration. It is not necessary that these respective
goods be identical or even conpetitive in order to support
a finding of likelihood of confusion. Rather, it is
sufficient that the goods are related in sone manner, or
that the circunstances surrounding their marketing are
such, that they would be likely to be encountered by the
sanme persons in situations that would give rise, because of
the marks used thereon, to a m staken belief that they
originate fromor are in some way associated with the sane
source or that there is an association or connection
bet ween the sources of the respective goods. See In re
Martin’ s Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289 (Fed. Cir. 1984); Inre Melville Corp., 18 USPQd
1386 (TTAB 1991); In re International Tel ephone & Tel egraph
Corp., 197 USPQd 910 (TTAB 1978).

We are persuaded by the Trademark Exam ning Attorney’s
contention that the cited registration s broadly-identified
“orthopedi c appliances” nust be deened to include
applicant’s “orthopedic insoles.” The Trademark Exam ning

Attorney has submtted dictionary evidence establishing
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that: “appliance” is defined as “a device or instrunent
designed to performa specific function.” and as “a dental
or surgical device designed to performa therapeutic or
corrective function”; that “orthopedics” is defined as “the
branch of nedicine that deals wth the prevention or
correction of injuries or disorders of the skeletal system
and associ ated nuscles, joints, and liganents”; and that
“insole” is defined as “the inner sole of a shoe or boot”
and “an extra strip of material put inside a shoe for
confort or protection.” Based on these definitions, we
find that an “orthopedic insole” can be considered to be an
“ort hopedi ¢ appliance.”

Conversely, we are not persuaded by applicant’s
contention that “appliance” has a specialized nmeaning in
the rel evant trade which woul d not enconpass applicant’s
i nsoles. Applicant has nade of record a copy of
registrant’s online catal og of orthopedic products. Based

on this evidence, and on the presence of the words “and
instrunments for the fitting and assenbly of such
appliances” in registrant’s identification of goods,
appl i cant argues that “appliances” are understood in the
relevant trade to be limted to “nechani cal assenblies”

whi ch brace, support, or restrict novenent of selected

parts of the consuner’s body, and which “nust be custom
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designed and fitted to the consunmer’s uni que needs.”
Applicant’s insoles, according to applicant, do not fall
within this recogni zed and speci ali zed neani ng of
“appliance,” inasnuch as an insole “is a foot
support/cushion which is sinply placed inside a shoe to
provi de orthopedi ¢ support and/or cushioning to sel ected
areas of the foot when a consuner is standing or wal king.”
Rat her than being assenbled or custom fitted, applicant
argues, “insoles are distributed in pre-determ ned shapes
and sizes such that a consuner can sinply select a desired
shape or size.”

However, the evidence applicant relies on does not
support its contention that “appliance” has any such
special or restricted neaning in the trade. First, like
applicant’s insoles, many of the orthopedi c products
di splayed in registrant’s catalog are offered in pre-
determ ned sizes, i.e., small, nmediumand | arge. Second,
it does not logically follow fromthe presence of the
wordi ng “and instrunents for the fitting and assenbly of
such appliances” in registrant’s identification of goods
that all “orthopedi c appliances” require the use of such
instrunments. Applicant has provided us with no evidence
from nmedi cal dictionaries or other reference sources which

provi des any such narrow definition of “appliance,” nor has
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applicant presented any third-party catal og or other
evi dence show ng that others in the trade use the term
solely to refer to a “nmechani cal assenbly” which nust be
“custom designed and fitted.” As noted above, the only
direct evidence in the record as to the definition of
“appliance” is the definition subnmtted by the Trademark
Exam ni ng Attorney, which clearly woul d enconpass
applicant’s insol es.

Moreover, even if we were to assune arguendo that
“ort hopedi c appliance” has the narrow neaning in the trade
t hat applicant ascribes to it, such that applicant’s
“orthopedi c insoles” are not enconpassed therein, we still
woul d find that applicant’s goods and registrant’s goods
are closely related for purposes of our |ikelihood of
confusion analysis. Registrant, for exanple, offers for
sale in a single catal og both “appliances” of the
“mechani cal assenbly” type as well as other orthopedic
products which are sinmlar in kind, construction or use to
applicant’s orthopedic insoles. See, e.g., the knee, wi st
and el bow braces, waps and supports on pages 161 and 169.
Even if orthopedic insoles and ot her such “non-nmechanical”
ort hopedi ¢ products are different fromor not enconpassed

wi thin the neani ng of “orthopedic appliances,” they
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nonet hel ess can originate from and be marketed by a single
source under a single mark.

For these reasons, we find that applicant’s goods and
regi strant’s goods are simlar rather than dissimlar, for
pur poses of the second du Pont evidentiary factor.

We turn next to a conparison of the trade channels and
cl asses of purchasers for applicant’s and registrant’s
goods. We note that neither applicant’s nor registrant’s
identifications of goods are limted in any way as to trade
channel s or classes of purchasers, and that the identified
goods accordingly are presuned to nove in all normal trade
channel s for such goods and that they are nmarketed to al
normal cl asses of purchasers for such goods. See In re
El baum 211 USPQ 639 (TTAB 1981). Insofar as applicant’s
“orthopedic insoles” are deened to be legally identical to
and enconpassed within registrant’s broadly-identified
“orthopedic appliances,” we find that the respective goods
share the sane trade channels and cl asses of purchasers.

We are not persuaded by applicant’s argunent that
“ort hopedi c appliances,” as identified in the cited
registration, are sold only pursuant to a doctor’s
prescription, or that they are sold only to nedica
professionals trained in the customfitting and assenbly of

such appliances. Although it appears fromregistrant’s

10
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catal og that registrant offers its particular “orthopedic
appliances” only by prescription, there is nothing in the
registrant’s identification of goods which so limts the
goods, and nothing in the record which proves that simlar
products offered by others in the trade also are avail able
only by prescription. Likewi se, the fact that registrant’s
identification of goods includes the words “and instrunents
for the fitting and assenbly of such appliances” does not
support applicant’s conclusion that any and all such
appl i ances necessarily nust be “custoni fitted or assenbl ed
by nedical professionals.?

Finally, we find no evidence in the record to support
applicant’s contention that the goods involved in this case
are purchased only by know edgeabl e, sophi sticated
pur chasers.

In summary, after careful review of the evidence of
record pertaining to the rel evant du Pont evidentiary
factors, we conclude that a |ikelihood of confusion exists

in this case. Any doubts as to that conclusion nust be

“ Applicant’s reliance on the Board’ s findings with respect to
the nature of registrant’s goods in the case of U S. Navy vs.
United States Manufacturing Conpany, 2 USPQ@d 1254 (TTAB 1987) is
m spl aced. \Watever evidence the Board relied on in making its
findings in that inter partes case is not of record herein. Mre
fundamental |y, the goods identified in the cited registration in
this case are not the sanme as the identified goods involved in

t hat case

11
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resol ved agai nst applicant. See In re Hyper Shoppes (Chio)
Inc., 837 F.2d 840, 6 USPQ2d 1025 (Fed. GCr. 1988); In re
Martin’ s Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirned.
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