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LYNCH, Circuit Judge. After a bench trial, Juan Donat o-

Morales, then a United States Marshal, was convicted of |arceny
from the United States, 18 U S.C. 8§ 641, for shoplifting a
vi deocassette recorder (VCR) at the Fort Buchanan Armnmy and Air
Force Exchange Service (AAFES) in Puerto Rico. The gover nnent
introduced in evidence a surveillance video that showed Donato,
sequentially, taking one VCR out of its box and placing it on the
shelf, while placing the enpty box on the floor. He then took a
second and different VCR out of its box, placed it into the box of
the first VCR and put the second box back on the shelf. He then
took the first VCR s box with the second VCRin it to the checkout
and paid for it. In doing so he paid $99, the sale price on a $129
M t subi shi HS- U445 VCR ("445"), while receiving a $189 M tsubi sh
HS- U746 VCR ("746"). After he paid and as he attenpted to | eave
the store, he was intercepted and questioned. H s answers were not
consistent with the surveillance video. He was ultimately charged
and convi ct ed.

Donato challenges his conviction on sufficiency of
evi dence grounds, both overall sufficiency and sufficiency as to
intent. Section 641 requires, inter alia, that the defendant had

specific intent to steal a "thing of value.” See id.; Morissette

v. United States, 342 U S. 246 (1952). The question of intent is

a question of fact for the trier of fact. Id. at 274. Donat o

argues that the governnent has not denonstrated beyond a reasonabl e
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doubt that he knew the 445 VCR cost |less than the 746 VCR and,
hence, that he had specific intent to steal a "thing of value."
The price of the 746 VCR was not marked on the box, and the
government subnitted no evidence that the price for that nodel was
di spl ayed anywhere el se. However, the original price and sale
price of the 445 VCR were nmarked on its box. Donato al so argues to
us,* as he did to the trier of fact, that as a U.S. Marshal he knew
there was a surveillance canera at the store, and that as a result
the evidence should be interpreted to nmean he | acked the intent
requi red because he woul d not have shoplifted with a surveill ance
canmera operating.

We reject Donato's argunents. On the basis of the video,
whi ch shows a purposeful transfer of the nore expensive VCR to a
box that contained the |ess expensive VCR and on the basis of
Donat 0' s subsequent statenents to the AAFES security officer, to
the mlitary police, and in his trial testinony, which are
i nconsistent with the video and the testinony of other w tnesses,

we cannot say a reasonabl e factfinder could not conclude beyond a

! For exanple, in his initial brief, Donato stated:

Appel I ant spent eighteen (18) years of his life as a
di sti ngui shed nenber of the United States Marshal O fi ce,
occupyi ng t here vari ous posi tions of gr eat
responsibility. Around the tine of the incident that
brings forth this case, M. Donato earned approxi mately
one hundred thousand dollars ($100,000) a year.
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reasonabl e doubt that Donato switched the VCRs with the intent to
steal sonething of value. Accordingly, we affirm
I.

On January 4, 2003, Donato went to the AAFES to buy a
VCR He testified that he needed a VCR with an S-video input, so
that he could transfer his daughter's wedding video from his
brother's video canmera onto tape. S-video is a technol ogy for
transferring video inmages between video caneras, gane consoles,
tel evi si ons, conputer nonitors, and the |ike; when i mages are to be
di spl ayed on a tel evision screen, those transferred using S-video

will be sharper. See Webopedia, Definition of S-video, at

http://ww. webopedi a. com TERM S/ S Vi deo. ht i .

Mark Montal vo, a store enployee, testified that, at a
tinme before the events shown in the surveillance video, he opened
a box containing a Mtsubishi VCR for Donat o and showed Donato the
S-video input jack in the back of the VCR Donat o, Montal vo
testified, seenmed "pleased” wth what he saw, and their
conversation ended. Al t hough Mntalvo could not renmenber the
preci se nodel nunber of the Mtsubishi VCR he showed Donato, he
identified it as the one that Donato ultinmately selected, i.e., the
746. Montalvo further testified that he had said "[n]othing" to
Donato concerning the opening of boxes and that store policy
required a sales associate to be present when custoners opened

mer chandi se.



Donato's testinobny contradicted Montalvo's. Donat o
deni ed that Mntalvo showed hima VCR with an S-video input and
al so clainmed that Montal vo gave hi mperm ssion to open VCR boxes on
his owmn to check for S-video inputs.

After speaking to Montal vo, Donat o conti nued shoppi ng and
put a different VCR, a Sony N88 that Montalvo testified cost
approximately $99, in his shopping cart. Donato's next noves were
captured on surveillance video. Donato renoved a M tsubishi HS-
U445 VCR, which did not have an S-video input, fromits box and
packagi ng, inspected it, and left the VCR unit on the display
shelf. The 445 box (which was admitted in evidence) had both a
$129 price sticker and a $99 price sticker on it. Donato put the
445 VCR box, with the foam packaging still inside, on the floor,
leaving the VCR itself on the shelf. Donato then pulled the
M t subi shi HS- U746 VCR box fromthe bottomshelf and placed it onto
the floor just next to the 445 box; he then sliced opened the 746
box. The 746 VCR, which cost $189,2 did not have a price sticker
onit. At this point, the 746 and 445 VCR boxes were next to each

ot her; the 445 box had only foam packagi ng inside and the 746 box

2 Donato argues that the governnment violated the best
evidence rule, Fed. R Evid. 1002, by relying on the security
officer's testinony of the price rather than a witten printout
fromthe scanner that the officer used to determ ne the price. The

district court correctly rejected this objection at trial. The
best evidence rule applies only to evidence submtted to prove the
content of witings, recordings, or photographs. The officer's

testinmony was not offered to prove the content of the scanner
di splay, but rather the price of the VCR

-5-



still had its VCR in it. Donat o paused for several seconds
| ooki ng back and forth between the two boxes, and then renoved the
f oam packaging fromthe 445 box, leaving it conpletely enpty.

Donato next renoved the 746 VCR fromits box with its
f oam packagi ng and wrapper intact. The wapper, which was sem -
opaque, covered the entire VCR At no point did Donato renove the
wr apper to examne the VCR or attenpt to |look at the VCR through
the wapper. Instead, Donato briefly exam ned the cover of the 746
manual . That cover did not expressly indicate that the VCR had an
S-video input.® Donato al so exam ned a plastic bag with the cabl es
and controls of the 746 for approximately three seconds. The
controls of the 445 and 746 | ook identical, as do three of the four
cabl es included with each VCR The end of the black cable for the
746, though, is slightly different fromits counterpart in the 445:
the end of the 746 cable is about half a centinmeter |onger and has
nore pins inside it. Donato then put the 746 VCR, still unexam ned
and intact in its foam packaging and wapper, into the 445 box,
pi cked up that box, and put it into his shopping cart. The entire
process of switching the two VCRs was conpleted in just over three
m nut es.

Donato then gathered up the foam packagi ng, manual,

controls, and cables for the 445 VCR, put themin the 746 box, and

3 The manual cover did have an SVHS synbol in one corner
but that synbol did not provide any newinformation, as it was al so
di spl ayed prom nently on the outside of the 746 box.
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returned that box to the shelf. He put the Sony VCR that had been
in his shopping cart on the shelf as well and began pushing his
cart down the aisle.

The 445 VCR box, with the 746 VCR inside it, was sitting
open in his shopping cart with the 746 nanual |ying face-up on top.
"Model HS-U746" is printed in approximately 30 point font in the
center of the 746 manual cover. Wen Donato first opened the 746
box, the manual had been lying flat on top. Montalvo confirned in
his trial testinony that this is the typical placenent of the
manual in nost VCRs. In the video, Donato is shown fol ding the 746
manual and stuffing it down the side of the box, where its cover
was no longer visible, before leaving the area. At trial, in
contradiction to the video, Donato denied that he had stuck the
manual down the side of the box and insisted that the manual had
been in "plain view on top of the VCR "

Once outside the aisle, Donato i s shown speaking for two
or three seconds to Mark Montal vo. Donato testified that he asked
Montalvo if it was a problem that the box was open, and that
Mont al vo cl osed the box and said that it was not a probl embecause
the cashier at the checkout counter was "going to check the box
anyway." Donato is then shown pushing the cart away, pressing on
the top of the box to keep it closed.

After wandering around the store for another ten m nutes

and picking up sone other itens, Donato proceeded to check out at
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the jewelry counter. At no point in the video did Donato place the
VCR on the checkout counter or otherwi se hand it to the cashier.
During the entire checkout process, he kept the VCRin the shopping
cart, and until he signed the credit card receipt, he kept his arm
draped over the top of the box, holding it closed. Donat o
ultimately paid $99 for the VCR He testified that the cashier
told himthat the VCR was di scounted by $30 fromits $129 price,
but that he had not been aware of the discount until then. On
cross-exam nation, Donato said that he had "turned the box around"
so the cashier could "look[] at the price." The surveillance video
shows that when Donato first approached the checkout counter, the
$129 price faced the cashier, but he later turned the box so that
the side with the $99 price faced the cashier instead.

Donat o was apprehended at the exit by AAFES security
of ficer Nelson Colon, who had been observing Donato on the
surveillance video. Colon asked for Donato's identification and
his receipt. Donato showed his Marshal's identification and the
receipt; the two then went to a small security office. Col on
testified that when he confronted Donato about the fact that Donato
had swi tched the VCRs and that the wong VCR was in the box, Donato
"said it was probably a mstake." Colon further testified that he
"asked [Donato] if he had a chance to switch the VCRs and the
boxes" and that Donato said "no." The video shows that this was

plainly untrue. Donato confirmed in his trial testinony that after



Col on confronted him he told Colon, "That was a bit of a m stake.
It has to be a m stake because what | canme here for is looking to
buy a VCR that has to be with S video."

Donato was |l ater interviewed by Ricardo Seija, amlitary
police officer. Seija testified that when he infornmed Donato that
Donat o was suspected of shoplifting, Donato showed surprise and
"said he didn't knowwhat it was about." Donato confirned at trial
that when Seija told himthat he was going to be given a citation
for shoplifting, Donato said, "[What? Shoplifting what? Wat do
you nean?" Donato testified, "I told him listen, that nust have
been a m stake."

On March 12, 2003, the government charged Donato with
federal larceny under 18 U.S.C. § 641. A bench trial was held on
April 1, 2003. Donato nmoved under Fed. R Cim P. 29 for a
judgnment of acquittal at the close of the governnment's case,
arguing that no specific intent had been shown. The court denied

the notion. Donato then testified in his own defense. On cross-

exam nation, he stated, "I didn't realize that [I had switched the
VCRs] wuntil | saw that in the video." He repeated, "I didn't
realize | nmade a mstake.” At the close of all evidence, Donato

renewed his Rule 29 notion, which the court again deni ed.
Two days later, the court found Donato guilty. At
Donat o' s sentencing hearing on June 17, 2003, the court noted for

the record that "M . Donato's testinobny concerning the nmaterial

-9-



events that occurred on January 4th, 2003, the date of the event
was not credible.” The court required Donato to pay a $1000 fine
and a $25 special nonetary assessnent.

Donato tinely appeal ed, challenging the sufficiency of

evi dence supporting his conviction.

II.

Donato's clainms of insufficiency of the evidence as a
whol e and insufficiency on the issue of intent are reviewed de
novo. W nust affirmif "viewing the evidence in the |ight nost
favorabl e to the prosecution, any rational trier of fact coul d have
found the essential elenents of the crine beyond a reasonable

doubt."” United States v. Gace, 367 F.3d 29, 34 (1st Cir. 2004)

(quoting United States v. Casas, 356 F.3d 104, 126 (1st GCr.

2004)). Al credibility assessnments nmust be resolved in favor of
the verdict. | d. This sanme deferential standard of appellate
review applies to the issue of intent, which is an issue of fact.
Donato argues nore specifically that the evidence at
trial was not sufficient to support a finding of specific intent.
The statute under which Donato was convicted, 18 U S.C. 8§ 641
provi des that:
Whoever enbezzles, steals, purloins, or know ngly
converts to his use or the use of another, or wthout
authority, sells, conveys or disposes of any record
voucher, noney, or thing of value of the United States or

of any departnment or agency thereof, or any property nade
or bei ng made under contract for the United States or any
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department or agency thereof . . . [s]hall be fined under

thistitle or inprisoned not nore than ten years, or both
Al though 8 641 does not expressly require specific intent, the
Suprenme Court has held that Congress, in codifying the common | aw
crimes described in 8 641, intended to incorporate the common | aw
requi renent of specific intent as an elenent of the crine.
Morissette, 342 U. S. at 270-73.

The evidence here was sufficient to allow a rationa
factfinder to conclude beyond a reasonabl e doubt that Donato had
specific intent to "steal . . . a thing of value" fromthe United
States. Direct evidence of specific intent is seldom avail abl e,

United States v. Desnmarais, 938 F.2d 347, 352 (1st Cr. 1991), and

this case is no exception. But specific intent, |ike any other

el ement,* can be established through circunstantial evidence.

United States v. Spinney, 65 F.3d 231, 234 (1st Cir. 1995); United
States v. Qbres, 61 F.3d 967, 971 (1st Gr. 1995). W concl ude

that it has been here.?®

4 For exanple, in drug conspiracy cases, inferences are
comonly drawn fromcircunstantial evidence as to the elenents of
conspiracy, including intent. See, e.qg., United States v. Llinas,
373 F.3d 26, 30 (1st Cir. 2004); United States v. Moral es- Madera,
352 F.3d 1, 12 (1st GCir. 2003); United States v. Akinola, 985 F. 2d
1105, 1109 (1st GCr. 2003); United States v. difford;, 979 F. 2d
896, 898 (1st Cir. 1992); United States v. Gonez-Pabon et al., 911
F.2d 847, 853 (1st G r. 1990).

° I n di sagreeing with this conclusion, the dissent citesto
Conley v. United States, 323 F.3d 7 (1st Cr. 2003) (en banc). But
Conl ey remanded on the issue of evidence said to be wongfully
wi t hhel d, and not on the issue of the sufficiency of the evidence.
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Fromview ng the video, the district court could easily
i nfer that Donato deliberately swapped the VCRs and that the video
is inconsistent with Donato's claimof innocence. In addition to
a visual depiction of Donato's deliberate novenents, it is
reasonable to conclude that there was no reason for Donato to
renove the foam packaging from one enpty box (which was the 445
box), other than to make roomfor the VCR taken fromthe other box
(which was the 746 VCR). At that point, Donato had al ready taken
the first VCR (the 445 VCR) out of its box, checked the back for an
S-video input, and set it aside on the shelf. This inference is
reinforced by the fact that, i medi ately before Donato renoved the
foam he is shown on the surveillance video | ooki ng back and forth
bet ween the enpty 445 box and the 746 VCR in its open box.

A rational factfinder could also conclude that Donato
opened the 746 box in order to nake the switch, not to check for an
S-video input. Mntalvo testified that he already showed Donato
the 746 and its S-video input. Although Donato's testinony is to
the contrary, the trier of fact could reasonably credit the
testinony of Montalvo, who had no reason to lie, over that of
Donat o, who had nmuch at stake and who the trial judge found was not
a credible witness. The conclusion that Donato already knew the
746 had an S-video input is reinforced by the fact that he neither

checked the back of the 746 VCR for an S-video input nor took the

It is sinply not pertinent here.
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VCR out of its foam packagi ng and sem - opaque w apper. At trial,
Donato testified that he did not need to | ook at the VCR because he
knew it had an S-video input based on the cables in the 746 box.
But if Donato could tell whether a VCR had an S-video i nput nerely
by looking at the small differences in one of the four cables,
there would be no need to renove either the 445 or 746 VCRs from
their boxes. Donato could sinply have taken out the cabl es, which
were in a bag separate fromthe VCR, and exam ned them® |n short,
a reasonabl e factfinder view ng the video could concl ude there was
no m stake. Donato intended to switch the two VCRs.

The concl usion that the switch was deliberate is further
supported by what the court could have reasonably viewed as

Donato's attenpt to cover up the swtch. See United States v.

Llinas, 373 F.3d 26, 32-33 (1st Cir. 2004) (jury could reasonably
find that the defendant lied and rely on that finding, in
conmbination with other circunstantial evidence, to support an

i nference of crimnal know edge and intent); United States v.

6 Mor eover, the video shows that Donato did not appear to
exam ne the cabl es very closely. Donato, who testified that he had
no speci al know edge of VCRs beyond what his brother told hi mabout
maki ng sure the VCR had an S-video jack in the back, |ooked at the
cables for only about three seconds at arms |ength. The only
di fferences between the cables are that (1) the end of one of the
four cables in the 746 is about half a centineter longer than its
445 counterpart, and (2) the end of that 746 cable has nore pins
than its 445 counterpart. The video shows that Donato never
performed a side-by-side conparison of the 746 and 445 cabl es and
never | ooked inside the ends to check the nunber of pins.
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Hadfi el d, 918 F. 2d 987, 999 (1st Cir. 1990) (defendant's attenpt to
cover up by telling a "tall tale" supports inference of guilt).

Donato is shown in the surveillance video stuffing the
746 manual, which stated the nodel nunber in large letters, and
woul d t hus gi ve away that he had the wong VCRin the 445 box, down
the side of the box, where it would no | onger be visible. Donato
Is also shown during checkout with his arm draped over the box,
holding it closed, even though he testified that store associate
Mark Montalvo had earlier informed him that the cashier was
supposed to check the opened box. Mor eover, according to the
uncontroverted testinony of AAFES security officer Nelson Col on
Donato told Colon that he did not have a "chance to switch the
VCRs," a statenent that was plainly fal se.

In addition, a rational factfinder could conclude that
Donato repeatedly lied in his trial testinmony. Donato testified
that the 746 nmanual was at the top of the box in plain viewwhen he
left the aisle and that he had not stuck it down the side of the
box, a statenent flatly contradicted by the surveill ance footage.
Donato testified that Mntal vo had not showmn hima VCRwith an S-
vi deo i nput and that Montal vo gave hi mpermn ssion to open VCR boxes
on his owm. Montalvo contradicted both statements in his tria
testi nony. The court could reasonably find that Montalvo was
telling the truth and Donato was lying. Also, Donato testified

that he had not seen a price tag on the box he took to the cash
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regi ster, when the video shows himturning the box at checkout so
that the cashier could see the $99 price tag, rather than the $129
price tag. |Indeed, at sentencing, the trial judge said that as a
trier of fact he found Donato's testinobny was not credible.
"Credibility determnations by the trier of fact are accorded

speci al deference.” United States v. Bouthot, 878 F.2d 1506, 1514

n.8 (1st Cr. 1989).

This court has repeatedly noted that a defendant's
materially false testinmony can be powerful evidence of crimna
intent, at |east when supported by other circunstantial evidence.
Llinas, 373 F.3d at 33 (collecting cases). Here, given the strong
evidence showing that the switch of the VCRs was deliberate, a
rational factfinder could conclude that Donato lied to the AAFES
security officer, again to the mlitary police officer, and again

tothe trial judge when he clained that the switch was a "m stake."
A factfinder could further conclude that Donato |ied agai n when he
told the AAFES security officer that he had not had a chance to
switch the VCRs and then repeatedly perjured hinself in his trial
t esti nony.

It is easy to infer fromthe evidence that Donato knewto
a high degree of probability he was taking sonmething of value
bel onging to the governnment. He did so by getting the benefit of

a nore expensive VCR for the | ess expensive price of the nodel 445

(or by getting a non-sale itemat a sale price to the detrinment to
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t he governnent, or both). At a m ninum defendant knew hi s actions
were highly probably to result in taking sonething of value, as
i ndeed happened. This standard is set forth in the Mddel Pena
Code at 8 2.02(7) ("Requirement of Know edge Sati sfied by Know edge
of Hgh Probability: Wen know edge of the existence of a
particular fact is an elenent of an offense, such know edge is
established if a person is aware of a high probability of its
exi stence, unless he actually believes’ that it does not exist.").
This standard has been adopted by the Suprene Court (and by ot her

circuits) in anal ogous cases. See United States v. Aquilar, 515

U. S 593, 599 (1995) (specific intent to obstruct justice is shown
when the defendant knows his actions are "likely" to affect the

outcone of the judicial proceeding)® Turner v. United States, 396

! The evidence is inconsistent with a theory that Donato
actually believed that there was no price differential. Nor did he
assert that defense; his defense was m stake.

8 The di ssent, citing Murissette v. United States, 342 U. S.
246 (1952) contends that, wunlike § 641, Agui lar "invol ves
obstruction of justice in a statutory context not controlled by
| ongst andi ng common | aw juri sprudence.” This prem se i s m staken.

Aguilar itself looks to Pettibone v. United States, 148 U. S. 97
(1893), in order to construe the intent requirenment for obstruction
of justice. Petti bone notes that, like 8 641, the federal
obstruction of justice statute is rooted in the comon |aw of
conspiracy, and as a result requires know edge of all materia
facts. Id. at 2083. Morissette, when making the distinction
bet ween statutes rooted in the common |aw and "offense[s] new to
general law," was referring to the rising class of "regulatory"”
crimes, for which dispensing with a know edge requirenment woul d be
possi ble. Mrissette, 342 U. S. at 248-49. Qobstruction of justice
is not such a crine, nor did the Suprene Court treat it as such in
Aqui lar. The dissent's argunent also fails to account for Turner

and Leary.
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U S 398, 416 (1970) (Saying, in drug inportation case: "There is
no proof that [defendant] had specific know edge of who snuggl ed
his heroin or when or how the snuggling was done, but we are
confi dent he was aware of the 'high probability' that the heroinin
his possession had originated in a foreign country."); Leary v.

United States, 395 U S. 6, 46 n. 93 (enploying Mdel Penal Code

§ 2.02(7) definition of know edge as to "knowi ng" requirement of 21

U S.C §176(a)); United States v. Caminos, 770 F.2d 361, 365 (3d.

Cir. 1985) (in drug inportation and possession case, know edge
requi renent satisfied where "defendant hinself was subjectively
aware of the high probability of the fact in question"). See also

United States v. Honeycutt, 8 F.3d 785, 787 (11th G r. 1993)

(citing above Suprene Court cases with approval and adopti ng Model
Penal Code definition of know edge as to "know ng" requirenent of

8§ 2K1.4(a) of the Sentencing Guidelines); United States v. Karlic,

997 F.2d 564, 569 (9th Cir. 1993) (sane). Further, this court has
menti oned Model Penal Code § 2.02(7) with approval when adopting
t he Mbdel Penal Code's "know ng" definition in other contexts. See

United States v. Ruiz, 105 F.3d 1492, 1507 & n. 16 (1st G r. 1997);

United States v. D Santo, 86 F.3d 1238, 1257 & n.29 (1st Cr.

1996) . Here the evidence, while not direct, was strong, and
certainly adequate to support the verdict. A rational trier of

fact could have found the essential elenents of a case beyond a
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reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319 (1979).

We affirm the conviction.

Dissenting Opinion Follows.
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TORRUELLA, Circuit Judge (Dissenting). Like anyone
charged with a crine, appellant is entitled to put the governnent
tothe test to prove each and every el enent of the crine all eged by

proof beyond a reasonable doubt. Inre Wnship, 397 U S. 358, 361-

62 (1970) (this requirenent "dates at |east fromour early years as
a Nation"). Because | amfirmy convinced that the governnent has
failed to neet this burden by failing to prove that appellant had
the specific intent to steal a "thing of value" fromthe United

States, as required by Mrissette v. United States, 342 U S. 246

(1952), | respectfully dissent.

The house of cards upon which the government bases its
case is anchored on the theory that appellant intended to stea
somet hi ng of value because he switched the contents of two VCR
boxes, in order to pay |less for certain nerchandi se displayed at
t he Canp Buchanan PX than this nmerchandi se was worth.! Crucially,

the government has failed to establish crimnal intent because

there is no proof, direct or circunstantial that prior to his being
stopped by security personnel as he |left the store, appellant was
aware of the difference in price between the two VCRs in question,

Model s 445 and 746. The uncontradi cted evidence is that: (1) only

! Al though the anobunt paid by appellant for the
mer chandi se i n question was only $99, the price tag actually on the
VCR s box was for $129. The evidence does not show t hat appel | ant
| earned of the | ower price before he paid for the VCR at the cash
regi ster and was inforned by the cashier that this VCR was on sal e
at the | ower price.
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the lower priced nodel (445) had a price tag, (2) the video
i ntroduced in evidence clearly shows that the place for the price
on the 746 was bl ank, (3) the two nodel s were next to each ot her on
conti guous shel ves wi thout different pricing being displayedinthe
shelving (or for that matter, anywhere in the store) apprising
prospective buyers of a difference in price, (4) the boxes on both
nodels are practically indistinguishable, and (5) the two VCR
nodels are also indistinguishable except for the end of the
connecting cable in the 746 nodel, which is "about half a
centinmeter longer and has nore pins inside it" than in the 445.
Maj . op. at 6.

Wth this record, it is inpossible to supply the m ssing
I ndi spensabl e |ink establishing proof of appellant's intent to pay
| ess. Less than what? Unless it was clearly apparent to the

appel lant, at the tinme of the exchange, that there was a difference

i n value and thus that appellant was taking "sonething of value,"”
the proof of the appellant's crimnal intent is mssing. Thi s
proof cannot be supplied after the fact as has been done here.
Appel lant's al |l eged | ack of credibility does not supply the m ssing
el enent, as it cannot be clainmed that he was |ying about the price
of the nerchandise or any other matter establishing the price
di fference. Nei t her can one extract circunstantial evidence of
guilt from appellant's deneanor in sw tching boxes which were

practically identical and showed no price difference.
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What we have here is a situation simlar to one in which
both VCR nodels are in fact equally priced. Clearly appellant
coul d not be convicted of taking something of value fromthe United
St at es under those circunstances. The governnent thus was required
to show that, at the tine of the alleged taking, appellant was
aware that the nmerchandise had different prices. This has not
happened.

The flaw in the majority's reasoning, and thus in its
faulty conclusion, is highlighted when it states that "Donato knew

to a high degree of probability he was taking sonething of value

[ because he was] getting the benefit of a nore expensive VCR for

the | ess expensive price of the nodel 445 (or by getting a non-sale

itemat a sale price to the detrinment to the governnent, or both)".
Maj. op. at 15 (enphasis supplied). There is no basis in the
record for these assunptions which are key to finding appellant
guilty. There is no evidence that appellant knew, or could have
known, that one VCR was nore expensive than the other.

The majority's <conclusions are based on unsound

assunptions and are in stark contrast with Conley v. United States,

323 F.3d 7 (1st Cir. 2003)(en banc), a case in which after a jury
conviction of a Boston policeman for perjury, twice affirnmed and
certiorari denied, this court on the third appeal stated in
remanding for alleged Brady violations, "[t]he governnent's

evidence at trial was adequate for conviction, but it was al ways
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circunstantial . . . ." Id. at 16. The evidence of price
difference in this case is not even circunstantial and rmuch |ess
adequat e and t hus the conviction should be reversed. This house of
cards should fall of its own weight.

| respectfully dissent.
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