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Garrett & Dunner LLP for Adaptive Broadband Corporation.

Kel ly F. Boulton, Trademark Exam ning Attorney, Law Ofice
102 (Thomas Shaw, Managi ng Attorney).

Before Ci ssel, Seeherman and Bottorff, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Adapti ve Broadband Corporation, assignee of California
M crowave, Inc., has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to regi ster ADAPTI VE BROADBAND
for the foll ow ng goods:

Communi cat i ons equi pnent, conponents
and test equi pnent, nanely, m crowave
signal sources, transceivers, frequency
converters, digital signal nodul ators,
di gi tal denodul ators, burst nodens,
digital signal processors, conputers
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and conputer software for bandw dth
managenent, ATM (Asynchronous Transfer
Mode) processing equi pnent, nanely, ATM
access switches and ATM edge sw t ches,
conputers and conputer software for

net wor kK managenent, TCP/IP packet

devi ces, nanely, conputers and conputer
software to encrypt communi cations
traffic, digital protocol converters,
digital swtches.”?

Regi stration has been refused pursuant to Section
2(e)(1) of the Trademark Act, 15 U S.C. 1052(e)(1), on the
ground that applicant’s mark is nerely descriptive of the
identified goods. Specifically, the Exam ning Attorney
contends that ADAPTI VE BROADBAND i mmedi ately conveys to
consuners that the identified goods are devices that are
scal able to larger or smaller operations for use or
managenent of broadband frequencies.

Applicant filed an appeal brief and, after the
Exam ning Attorney’s decision on applicant’s request for
reconsi deration, a supplenmental appeal brief. The
Exam ning Attorney submtted a brief after applicant filed
its supplenental appeal brief. No reply brief was
subm tted, and an oral hearing was not requested.

A mark is nerely descriptive, and therefore prohibited

fromregistration by Section 2(e)(1) of the Act, if it

1 Application Serial No. 75/590,849, filed Novenber 18, 1998,
based on an asserted bone fide intention to use the mark in
conmer ce.
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i mredi ately conveys information concerning a quality,
characteristic, function, ingredient, attribute or feature
of a product or service. The question of nere
descriptiveness is not decided in a vacuum but in relation
to the goods on which, or the services in connection with
which, it is used. 1In re Venture Lendi ng Associ ates, 226
USPQ 285, 286 (TTAB 1985).

I n support of the refusal of registration the
Exam ni ng Attorney has nmade of record dictionary
definitions, excerpts fromthe NEX S date base, and
excerpts fromwebsites, including the follow ng:

Definitions

adaptive: tending to, designed, for,
suitable for, or having a capacity for
adaptati on; created adaptive clothing
for children and young adults with
speci al needs?

broadband: of, relating to, or having
a w de band of el ectromagnetic
frequenci es: broadband communi cati ons?®

broadband: a transm ssion nedi umt hat
can carry signals fromnultiple

i ndependent network carriers on a
single coaxial or fiber optic cable, by
establ i shing different bandw dth
channels. This technique is called
frequency-divi sion mul tipl exi ng.

Br oadband t echnol ogy can support a w de
range of frequencies and is used to

2

The Anerican Heritage D ctionary of the English Language, 3d
ed. © 1992.
3 E
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transmt data, voice, and video over
| ong di stances. Contrast with
baseband. 4

broadband: (1) Hi gh-speed transm ssion.
The termis commonly used to refer to
comruni cations lines or services at Tl
rates (1.544 Mops) and above. As we
reach into the OC-12 stratosphere and
beyond, many |ike to push the beginning
of broadband nuch higher than T1, so

t he actual denmarcation point wll

al ways be subjective.

(2) A method of transmitting data,

voi ce and vi deo using frequency

di vision multiplexing (FDM, such as
used with cable TV. Mbdens are
required to nodul ate digital data
streanms onto the line. Broadband in
this context is used in contrast with
baseband, which is all digita

transm ssion and uses tinme division

mul tiplexing (TDM. However, the term
is mbst used in definition #1 above.®

Nexi s excerpts

Products are also available that all ow
a 10M bit/sec Ethernet channel to be
establ i shed on a broadband network and
operate concurrently w th broadband
applications. Both Bridge

Conmuni cations, Inc. and Chi pcom Cor p.
of fer products that will adapt

br oadband | ocal nets to support the

Et her net channel .

“Network World,” Septenber 15, 1986

Cal i forni a-based start-up Ensenbl e
Conmmuni cations, Inc., devel oper of
adapti ve broadband w rel ess sol uti ons,
cites an Ovum forecast that the BWA

4

H gh-Tech Dictionary Definition
Www. conput er user . coni resour ces/ di cti onary/definition
> TechEncycl opedi a, ww. t echweb. com
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equi pnent business will be worth $16
billion by the year 2005.
“d obal Tel ephony,” April 2000

In the past nine years, DSR has been
hi ghly successful in the Small Business
| nnovati on Research (SBIR) program
perform ng contract [sic] on projects
rangi ng from advanced wavef orm desi gn,
adaptive processing techni ques,
software m gration and advanced COTS
architectures, passive autonation,
adaptive broadband matched filtering,
flight control for UAVs, to applied
research in the areas of intelligent
tutoring, expert systemtraining and
enbedded training concepts.

“Journal of Electronic Defense,”
February 1, 2000

Ensenbl e Communi cations Inc., making
preparations for field trials of its
“adaptive” broadband wirel ess

t echnol ogy, today announced the cl osing
of $13.12 mllion in additional

fi nanci ng.

“Wrel ess Today,” January 20, 1999

The alliance with ADC is Ensenble’s
first since announcing in Septenber the
devel opnment of an “adaptive” system for
LMDS and ot her w rel ess broadband
access applications based on the

I nternet protocol (IP). “This alliance
puts us another step closer to bringing
our adaptive broadband products to

mar ket,” said Sheldon G bert,

presi dent of San Di ego- based Ensenbl e.
“Commruni cati ons Today,” Decenber 3,
1998

Website excerpts

From ww. ensenbl ecom com

Ensenbl e Communi cati ons Announces
Devel opnment of an Adaptive |IP System
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for LMDS with $6 mllion from Leading
Venture Capital Firns

- Breakt hr ough adaptive technol ogy uses
I nternet Protocol (I1P) and other

i nnovations to enable fast, cost-
effective broadband access- (Headlines)

San Di ego- - Sept ember 21, 1998--Ensenbl e
Comruni cations Inc., the Adaptive

Br oadband Access Conpany, today
announced t he devel opnent of an
Adaptive IP systemfor the rapidly
expandi ng Local Miltipoint Distribution
Services (LMDS) and ot her Broadband
Wrel ess Access (BWA) narkets
wor | dwi de.

Conbi ning the | atest RF and nodem
technol ogi es with advanced software

al gorithns and network protocols, the
Ensenbl e systemis fully adaptive to
provide carriers the maxi num
flexibility in deployi ng network
assets. In real tine, the Ensenble
system adapts at the bit level to allow
carriers to spread their bandw dth
resources over |large service areas and
to over-subscribe their facilities and
t heir frequencies.

Ensenbl e Conmuni cati ons Announces
Strategic Aliance with ADC

Tel ecommuni cati ons for Broadband
Wrel ess Access (headline)

San Di ego—Novenber 30, 1998—Ensenbl e
Comruni cations Inc., the Adaptive

Br oadband Access Conpany, today
announced a strategic alliance with ADC
Tel econmuni cati ons...

Tailored to the uni que chall enges of
provi di ng broadband access to of f-net
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busi ness users, Ensenble’s “Adaptive

| P architecture offers nore features
for | ower capital expenses than
conpeting solutions due to its

i nst ant aneous bandw dt h- on- demand,
statistical multiplexing, adaptive
asymmetry, adaptive nodul ati on and

el imnation of guard bands. Ensenble’s
solution will provide existing and new
carriers the nost cost-effective and
efficient network architecture to
provi de current services, while
enabling themto | ead the market with
new, innovative services. These
services include LAN WAN connectivity,
hi gh- speed data/l nternet access,
virtual private networks, video
conferenci ng, ATM voice over |IP, and
ot her tel ephony and entertai nment video
servi ces.

“Qur strategy is to work with | eading
systens integrators to create the

seanl ess network sol uti ons bei ng
demanded by BWA [ broadband wi rel ess
access] service providers,” said

Shel don G | bert, president of Ensenbl e.
“ADS is a highly respected

t el econmuni cati ons conpany with vast
product capabilities, and this alliance
puts us another step closer to bringing
our adaptive broadband products to

mar ket . ”

From www. Adapti vebroadband. com (applicant’s website)

Adapti ve Broadband is a pioneer in the
W rel ess broadband access narket.
Founded in 1968 as California

M crowave, Adaptive Broadband has

shar pened our market and product focus
to concentrate on wrel ess broadband
sol uti ons.



Ser. No. 75/590, 849

I n August 1998, the conpany acquired
Adaptive Broadband Limted, of
Canbridge, U K. The new AB- AccessO
(point-to-nmultipoint) system devel oped
fromthat acquisition offers a solution
that provides “cells” of wreless

br oadband access delivering up to 25
Mops to each user based upon demand,
which is 450 tinmes faster than

conventi onal nmodem networks. This
revol utionary product is rmade possible
by a patent-pendi ng packet al gorithm
that adjusts efficiently to the ebb and
fl ow of asynmmetric Internet data
traffic and supports the w dest range
of avail able spectrum from1.5 to
42GHz.

Adaptive Broadband is a gl obal data
net wor ki ng sol utions conpany t hat
devel ops | eadi ng- edge technol ogy for
t he depl oynent of broadband w reless
conmuni cati on

And because AB- Access architecture is
hi ghly scal abl e,® the network can grow
as the business grows or as bandw dth
needs evol ve.
During the course of prosecution applicant made the
statenent that “consuners are unlikely to be inmmedi ately

awar e of any particular connotation for the word

‘ BROADBAND, " saying that termcould refer to the technical

® Scalable is defined as “able to be changed in size or

configuration to suit changing conditions. For exanple, a
conpany that plans to set up a client/server network may want to
have a systemthat not only works with the nunber of people who
will imrediately use the system but the nunber who nmay be using
it in one year, five years, or ten years.”
http://ww. conput eruser. com
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definitions given by the Exam ning Attorney or “it could
refer to a ‘broad’ ‘band of anything, including but not
limted to a band of gold, an el ectro-magnetic frequency
range, etc.” Response filed January 10, 2000. Inits
brief applicant did not pursue this argunent, perhaps in
view of the significant evidence in the record show ng that
“broadband” is a recognized termin applicant’s industry.
As a result, when the word “broadband” is used in
connection with applicant’s identified goods, we do not
think consuners will understand it to nean a band of gold,
but will understand it in its conmmunications sense.

Inits initial brief applicant argued that its
identification does not limt or tie its equipnent to
br oadband use. However, applicant does not dispute that
its goods potentially or feasibly could be used in
connection with broadband technol ogy, and the evi dence
submtted by the Exam ning Attorney indicates that at | east
sonme of the identified comuni cations equi prent itens have
such a connection, i.e., that the word “broadband” is
descriptive of a characteristic of them Inits
suppl enental brief applicant has apparently conceded this
poi nt, acknow edging that it is “in the wireless broadband

access market” and recognizing that in its website
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applicant has stated that it “is in the business of
provi ding wirel ess broadband technol ogy.” p. 3.
Applicant’s primry argunent appears to be that when
the two terns, ADAPTIVE and BROADBAND, are conbined in the
mar k ADAPTI VE BROADBAND, the conposite termis not nerely
descriptive of its goods. Applicant asserts that there is
no wel | -under st ood neani ng of the term ADAPTI VE BROADBAND.
In reaching this conclusion, applicant dism sses the
evi dence submtted by the Exam ning Attorney which shows
such use. In particular, applicant gives no weight to the
references in the articles and press rel eases regarding
Ensenbl e Conmuni cations, Inc., stating that Ensenble’ s use
of the tagline “The Adaptive Broadband Access Conpany”
“reflects nothing nore than a m suse of Applicant’s
trademark.” Brief, p. 5. W are frankly surprised that
applicant woul d take such a position, since Ensenble s use
of this phrase prior to the filing date of applicant’s
i ntent-to-use application would appear to be antithetical
to applicant’s claimof superior trademark rights.’ In any
event, we find that consuners would view the references to

“adapti ve broadband” in the articles referring to Ensenbl e

" Because it is Ofice policy not to refuse registration on the

basis of prior common |aw trademark rights, there is no question
as to our remanding the application to the Exam ning Attorney to
consider a Section 2(d) ground for refusal

10
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as descri bing Ensenbl e’ s technol ogy/ products. Moreover,
the fact that these articles may have been published
shortly after, or as a result of, Ensenble’s press rel eases
does not negate the descriptive connotation of "“adaptive
broadband,” or the exposure of the consum ng public to such
use.

Applicant also argues that the various articles do not
show use of “adaptive” as nodifying “broadband,” but that
“adaptive” nodifies “solutions” in the phrase “adaptive
br oadband wirel ess solutions” and nodifies “technol ogy” in
t he phrase “adapti ve broadband w rel ess technol ogy.” Thus,
applicant asserts that it is mere coincidence that the
wor ds “adaptive broadband” appear in sequence. W are not
persuaded by this argunent. The usage in the various NEXI S
and website excerpts indicates that the term ADAPTI VE
BROADBAND refers to the broadband itself as being adapti ve.
Thus, consuners, viewing the mark in connection with the
goods, will imedi ately understand that the mark as a whol e
descri bes a characteristic of the goods.

Finally, applicant’s reliance on Concurrent
Technol ogi es Inc. v. Concurrent Technol ogies Corp., 12
USPQ2d 1054 (TTAB 1989) is msplaced. 1In that case, as
applicant itself states, the Board noted that the record

was devoid of any showi ng of a descriptive use or any

11
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nmeani ng for “concurrent technol ogies” in the trade. The
Board al so said that the intent of Section 2(e)(1l) is to
protect the conpetitive needs of others, but found that
conpetitors were not be unduly deprived by the registration
of CONCURRENT TECHNOLOGQ ES CORPCORATI ON because “there is no
i ndi cation that anyone in the industry would ever need to
use ‘concurrent technol ogies’ to describe his goods of
simlar nature.” |d. At 1058. However, in the present
case, the record shows that conpetitors have used ADAPTI VE
BROADBAND i n describing their products, and newspaper
reporters have used the termto describe third-party uses.
Thus, the record here adequately denonstrates that there is
a conpetitive need for others to use ADAPTI VE BROADBAND t o
descri be their goods.

Deci sion: The refusal of registration is affirned.
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