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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Boul evard Media, Inc. has filed an application to
regi ster the phrase "CASUAL SEX DATELI NE'" for "electronic voice
messagi ng services, nanely, recording, storing and subsequent
transm ssi on of voi ce nessages by tel ephone and tel ephone

t el ecomnmuni cati ons services."?!

! Ser. No. 75/832,237, filed on Cctober 26, 1999, which alleges a date
of first use anywhere and in conmmerce of Novenber 26, 1998.
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Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the
basis that, when used in connection with applicant's services,

t he phrase "CASUAL SEX DATELINE" is nerely descriptive of them

Appl i cant has appeal ed. Briefs have been filed,? but
an oral hearing was not requested. W affirmthe refusal to
register.

It is well settled that a phrase or termis considered
to be nerely descriptive of goods or services, within the
meani ng of Section 2(e)(1) of the Trademark Act, if it forthwith
conveys informati on concerning any significant ingredient,
quality, characteristic, feature, function, purpose, subject
matter or use of the goods or services. See, e.g., Inre
Gyul ay, 820 F.2d 1216, 3 USPQ@2d 1009 (Fed. G r. 1987) and In re
Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215, 217-18
(CCPA 1978). It is not necessary that a phrase or term describe
all of the properties or functions of the goods or services in
order for it to be considered to be nerely descriptive thereof;
rather, it is sufficient if the phrase or termdescribes a
significant attribute or idea about them Moreover, whether a
phrase or termis nmerely descriptive is determned not in the

abstract but in relation to the goods or services for which
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registration is sought, the context in which it is being used or
is intended to be used on or in connection with those goods or
services and the possible significance that the phrase or term
woul d have to the average purchaser of the goods or services
because of the manner of such use. See In re Bright-Crest,
Ltd., 204 USPQ 591, 593 (TTAB 1979). Thus, "[w hether consuners
coul d guess what the product [or service] is from consideration
of the mark alone is not the test.” 1In re Anerican G eetings
Corp., 226 USPQ 365, 366 (TTAB 1985).

Applicant, in its brief, contends that the phrase
"CASUAL SEX DATELI NE," when used in connection wth voice
nmessagi ng services, nanely, the recording, storing and
subsequent transm ssion of voi ce nessages by tel ephone and with
t el ephone tel ecommuni cations services, "is nerely used to
suggest the interpersonal relationships that nay devel op as a
result of using Appellant's services" and, thus, is at npbst no
nore than suggestive rather than nerely descriptive of such
services.® In particular, applicant argues anpng other things

that (enphasis in original):

2 As indicated in the Board' s May 15, 2002 order, the reply brief filed
by applicant on March 25, 2002 was untinely under Trademark Rul e
2.142(b) (1) and accordingly has not been consi dered.

® Applicant, for the first time inits brief, refers to a nunber of
third-party registrations for marks which contain "the words ' CASUAL, "
"SEX,' ' DATELINE or ' CASUAL DATELINE " and contends that its "mark
shoul d not be singled out as nmerely descriptive when there are a host
of third[-]party registrations that are as descriptive or nore
descriptive than Appellant's mark." The Board, however, does not take
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Appel lant's mark is not descriptive
because the use of CASUAL SEX DATELINE in
the appellant's mark does not actually
descri be the underlying service.
Appel l ant's services are voi ce-nessagi ng
servi ces whereby consuners record, store,
and transmt nessages anong ot her
subscri bers. Appellant does not arrange
dates, help individuals engage in sexua
activity, or sell or provide "casual sex."
The nmessages that are recorded can just as
easily relate to hobbies, sports, politics,
or novies. These are all topics that are
inmportant to ask in order to form
i nterpersonal relationships with others.

Al t hough adult-oriented subjects nmay be
recorded, it is inpossible to engage in
"sex" on the phone. At nost, Appellant's
mark i s suggestive of the subsequent
relations that may transpire.

Applicant also asserts that its "mark does not

describe or [inmmedi ately] convey anything about the services

judicial notice of third-party registrations, see, e.g., In re Duofold
Inc, 184 USPQ 638, 640 (TTAB 1974), and the evidentiary information
set forth in applicant's brief concerning such registrations is
untinely under Trademark Rule 2.142(d) and thus is not properly of
record. Nevertheless, even if such information were to be consi dered,
it would not aid applicant factually or legally. This is because,
factually, there is no indication that the third-party registrations
did not issue on either the Suppl enental Register or on the Principal
Regi ster pursuant to the provisions of Section 2(f) of the Trademark
Act, 15 U S.C 81052(f) and, hence, the subject marks were not
regarded as nerely descriptive. Legally, and in any event, the
presence of the third-party registrations would not be dispositive of
the issue of nere descriptiveness herein inasnmuch as a phrase or term
which is nerely descriptive is not nmade registrable sinply because

other simlar nmarks appear on the register. See, e.g., Inre
Schol astic Testing Service, Inc., 196 USPQ 517 (TTAB 1977). Each
case, instead, nust be determned on its own nerits. See, e.g., Inre

Nett Designs Inc., 236 F.3d 1339, 57 USPQd 1564, 1566 (Fed. Q.
2001) ["Even if some prior registrations had sonme characteristics
simlar to [applicant's] application, the ... allowance of such prior
regi strati ons does not bind the Board or this court.”]; In re Broyhil
Furniture Industries Inc., 60 USPQ2d 1511, 1514 (TTAB 2001); and In re
Pennzoil Products Co., 20 USQP2d 1753, 1758 (TTAB 1991).
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actual ly provided" (enmphasis in original) because, as it
i nproperly argues in the abstract, "one cannot ascertain how
Appel  ant' s voi ce nessagi ng service works, what equipnent is
used to operate ... [such] or its quality, or the quality of the
nmessage being recorded, stored, or transmtted by nere reference
to the mark." Moreover, although acknow edgi ng that the
Exam ni ng Attorney has nmade of record evidence show ng conmon or
everyday use, "as found in novie reviews, articles, and
bill boards,” of the term nology "CASUAL SEX," applicant insists
that "[n]one of these exanples reference[s] to voice nmessagi ng
or tel ecomuni cation services" and that the Exam ning Attorney,
therefore, has failed to neet her burden of establishing that
t he phrase "CASUAL SEX DATELINE" is nerely descriptive of its
services. Applicant neverthel ess undercuts such contention by
admtting, inits brief, that the record denonstrates that the
fact that "the term ' casual sex' is found in so nmany different
contexts and situations tends to showthat it is not limted to
a static description or usage" and thus could indeed i medi ately
convey a nerely descriptive significance when utilized in the
context of applicant's services.

Furthernore, while noting that the Exam ning Attorney
has "equated DATELINE with a 'date' or dating service for
arrangi ng casual sex," applicant argues that "the term DATELI NE

has a variety of neanings,"” such as "the nanme of a popul ar
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tel evision show," "a termused in newspaper and printing to
indicate the date and place of a witing or issue" and "the
imaginary line through the Pacific ... to demark the passing of
one cal endar day to another." Applicant urges, in viewthereof,
that as a whole the phrase "CASUAL SEX DATELINE" is not nerely
descriptive of its services because the term"DATELINE," while

"suggestive of 'dating' in so much as it happens to incorporate

the word "date,” ... is not used as such a descriptor in conmon
parlance."” Applicant adds, nonethel ess, that (enphasis in
original):

Even if DATELINE is deemed descriptive
of dating, Appellant does not provide such
services. Rather, Appellant provides
recorded voi ce nessages for subscribers and
is in no way a dating service. It does not
facilitate the neeting of individuals or
arrange encounters for individuals to engage
in sexual activity. That the Exam ning
Attorney asserts that such conduct wl|
result after using Appellant's services is
not relevant to the [descriptiveness of the]
mark. The fact that the mark is suggestive
of sonme activity after the fact proves
Appel l ant' s position.

Finally, applicant urges that although the phrase
"CASUAL SEX DATELI NE," when used in connection with its voice
messagi ng and tel ecommuni cati ons services, "nmay conjure up sone
type of interpersonal relationship between people, it requires
i magi nation to determ ne the exact nature of how Appellant's

services provide this." Because such interpersonal
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rel ati onshi ps could be provided through "a consuner video dating
service, comruni cations by letter or e-mail, or a pre-arranged
singles event," applicant naintains that its "mark requires
consuners to use their imagination to identify it with voice
messagi ng and tel ecomuni cation services ...."

We concur with the Exam ning Attorney, however, that
as stated in her brief, the phrase "CASUAL SEX DATELI NE," when
used in connection with applicant's "el ectronic voi ce nmessagi ng
services, nanely, recording, storing and subsequent transm ssion
of voice nmessages by tel ephone and tel ephone tel econmuni cations
services," imedi ately describes, w thout specul ati on or
conjecture, "the nost notable characteristics of the services,"”
nanmely, that the applicant's services constitute a tel ephone
dateline which "involve[s] consunmers listening to stored
messages or recordi ng nmessages about casual sex." As the
Exam ning Attorney notes, the "NEXIS" articles and I|nternet
website excerpts of record, representative sanples of which are
set forth bel ow, denonstrate that "the industry usage of the
words 'dateline' and 'casual sex' are descriptive" (enphasis
added) :

"Col | ege wonen are confused about the
dati ng- mati ng ganme on camnpus, protesting

that they basically have two options:

"hooking up' briefly with a guy for casual

sex or just the opposite, ... virtually
living in each other's |l aps, according to a
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new 18- nmonth study"” -- |ndianapolis Star,
July 31, 2001;

"[Her] notives are nore el usive--as

ti me goes on, she sleeps with al nbst anyone,
havi ng few reservati ons about casual sex

." -- Washi ngton Post, July 29, 2001;

"Prom scuous sex is unhealthy, said Dr.
Pi nsky, adding that college wonen's
unhappi ness over casual sex is 'what |'ve

been hearing over and over agai n. - -
Washi ngton Tines, July 27, 2001,

"To those who feel that we are designed
to have one life-1ong sexual partner, .
anyt hing that nmakes casual sex nore |ikely

is negative." -- Seattle Tines, July 11,
2001;

"Still, this did not stop me from
havi ng casual sex." -- Boston G obe, March
23, 2000 (article headlined: "SENSE ABOUT
SEX / ... SEX AT YOUNG ACE | S LATER
REGRETTED") ;

"Cybill (CBS). 'Littered with foul
| anguage and sexual innuendo, it has
featured story |ines about phone sex ...
Marriage is ridiculed and casual sex

condoned. -- Arkansas Denocrat - Gazette,
June 17, 1997;

"The person accused of nmaking the calls
adm tted making 'one or two' calls to a date
line service." -- MIwaukee Journal

Senti nel, Decenber 26, 1999;

"They feared she may have been abducted
by a man she net on the tel ephone date |ine
Live Links." -- Rocky Muntain News, Cctober
30, 1999;

""A new twi st on the tel ephone date-
line front. Anorous young M ddl e Eastern
males ... are forbidden to directly approach
menbers of the opposite sex in public.
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But as anorous young nen al ways do,
t hey have found a way ..." -- Arkansas
Denocr at- Gazette, April 30, 1999;

"The once thriving bar scene of the
1970s and early '80s has been discredited as
an i nappropriate place to seek a nate, with
safety being the primary concern.

Meanwhi | e singles ads in newspapers,
dating services and tel ephone datelines have
filled the void." -- Chicago Daily Herald,
March 9, 1998;

"That was in 1994 when it acquired the
Nat i onal Associ ation of Information
Servi ces, which represented the 900-nunber
t el ephone industry - the conpani es behi nd
all those phone-sex ads, psychic hotlines
and date lines." -- WAshington Ti nes
Decenber 29, 1997,

"Casual Sex-Dateline.com | ndianapolis
(317) [phone no.] Use FREE code 9746 First
30 m nutes Free ...

18+ Casual Dateline-Absolutely Adult
89¢/ mn." .

CET SEX TONI GHT!! Instant |ive phone
connections with Indy nen and wonen | ooki ng
to hook up for casual sex. .... Enter code
2181 317-[phone no.]" -- http://ww.nuvo ..
ht M ?&cat egor y=955, August 7, 2001;

"San Francisco's Casual Sex Dateline
Local People are On Line Now 1-900-[phone
no.] 1.99/mn 18+" -- http://ww. spect at or

casual x. ht M, August 7, 2001;

"USA #1 Casual Sex Dateline! Ready
Babes 1-900-[ phone no.]" --
http://ww. shepherd ... 904. htm , August 7,
2001;

"Dating Services
CASUAL SEX DATELINE ... Just call 503-
[ phone no.]
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Casual Sex Dateline.comWnen call free

Portl and 503-[ phone no.] ...." -- http://-
ww. wweek ... Dating%bet, August 7, 2001,
and

Casual Sex Dateline - Enough said! Now
call 1-900--[ phone no.]. $2.49/ m nute." --
http://ww.csindy ... adultservices. htm,
August 7, 2001.

We recognize that it is possible for a conbination of
nmerely descriptive terns to result in a nondescriptive phrase or
desi gnation. However, as stated by the Board in, for exanple,
In re Medical Disposables Co., 25 USPQ2d 1801, 1804 (TTAB 1992),
in order for such to be the case:

[ T] he mere act of conbining does not in

itself render the resulting conposite a

regi strable trademark. Rather, it nust be

shown that in conbination the

descri ptiveness of the individual words

[and/ or term has been dimnished, [such]

t hat the conbination creates a term so

i ncongruous or unusual as to possess no

definitive meaning or significance other

than that of an identifying mark for the

goods [or services]. See In re Cal span

Technol ogy Products, Inc., 197 USPQ 647

(TTAB 1977).

As the evidence set forth above nakes plain, conbining the
descriptive terns "CASUAL SEX' and "DATELINE" to formthe phrase
"CASUAL SEX DATELI NE' does not create a conposite which is so

i ncongruous or unusual, or which otherw se possesses a new
meani ng different fromits constituent ternms, as to possess no

definitive neaning or significance other than that of an

identifying mark for applicant's services. Instead, as

10
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succinctly noted by the Exami ning Attorney in her brief, the
record clearly indicates that such phrase unanbi guously conveys
that "the salient feature of the applicant's services is that
t hey provi de voice nmessaging services for interested individuals
to store and listen to nessages about casual sex"; that is, they
constitute what is commonly known in the phone-sex industry as a
"dateline" with the subject matter thereof being "casual sex."

As the Exami ning Attorney further tellingly observes
in her brief:

[ A] review of the specinmens submtted by the

applicant shows that the forumin which the

applicant advertises ... [its] "casual sex

dateline"” is classified under the colum

"“phone entertainnent” and i s surrounded by

ot her adult entertainment advertisenents.

It is clear that the applicant is not

advertising in a hobby[, sports, politica

or novie] magazine, but is targeting

i ndi vi dual s who seek adult entertainnent in

a "casual sex dateline."
In particular, we note that besides applicant's ad for its
"CASUAL SEX DATELI NE, " which touts "[I]ive connections with

t housands of single |local nen and wonen every day," another of
t he nunmerous "PHONE SEX' advertisenents offers callers the
prospects of "CASUAL SEX WTH DENVER G RLS," while a third ad
invites callers to "Denver's hottest dateline!™ to "[r]ecord
your personal ad FREE!'" and to "[l]isten to 100's of ads FREE!"

It is therefore plain, when viewed in the context of

applicant's electronic voice nessagi ng services and tel ephone

11
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t el econmuni cati ons services, that as maintained by the Exam ning
Attorney:

The phrase CASUAL SEX DATELI NE ..
[merely] describes a feature of the
applicant's services. The totality of the
evi dence supports this view. NMoreover,
present and prospective custoners of
applicant's services would require no
i magi nati on, cogitation or gathering of
further information to perceive the nerely
descriptive significance of the phrase
CASUAL SEX DATELI NE.

Consequently, irrespective of applicant's assertions that while,

t hrough the use of its services, "adult-oriented subjects may be

recorded, it is inpossible to engage in 'sex' on the phone" and

that, "[a]t nost, Appellant's mark i s suggestive of the

subsequent relations that nmay transpire,"” there is sinply no

doubt that the phrase "CASUAL SEX DATELI NE' conveys forthw th
that applicant's service is a tel ephone dateline by which its
custoners record, store and transmt voice nessages on the
subj ect of casual sex. As such it is nerely descriptive of
applicant's services within the meaning of the statute.

Deci sion: The refusal under Section 2(e)(1l) is

af firnmed.
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