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Facts:  The appeal for a total rating based on unemployability was previously remanded in 1991 and the case has been remanded once again pursuant to the Secretary's motion based on several deficiencies in the intervening Board of Veterans' Appeals decision.  These included failure to apply the definition of marginal employment at 38 C.F.R. 4.16 and to consider the reasons for stopping work as outlined in M21-1, Part VI, para. 7.55(b)(8).  In addition, there was new evidence which had not been addressed and problems with quotations taken out of context.





Analysis:  The Court determined that BVA had failed to comply with the first remand and that it had relied on its own unsupported opinion to rebut evidence of unemployability.  As a consequence, the Court remanded the appeal to obtain an examination which includes an opinion on the effect of service-connected disability on appellant's ability to work.  We note that this requirement is consistent with provisions of 38 C.F.R. 4.10.  A status report was also ordered in view of VA's failure to comply with the first remand and the Veterans Benefits Improvement Act of 1994, Pub. L. No. 103-466 (11/2/94), requiring expeditious treatment of BVA and Court of Veterans Appeals remands.





RECOMMENDED VBA ACTION(S):  None.  The opinion relates to appellate remand processing and requires no change in regional office procedures.


